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For  ABDUCTION  OF  WOMEN,  as  to  both  law  and  procedure,  see  Stat.  Crimea  | 
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CHAPTER  I. 

THE  ACCESSORY  AND  THE  LIKE.1 

§  1.  Introduction. 

2-11.  The  Pleading. 

12-15.  The  Evidence. 

§  1*  Soope  of  this  Chapter  —  How  divided.  —  In  this  chapter 
we  shall  include,  with  accessories  proper  as  known  only  in 
felony,  those  also  who  sustain  the  like  relation  in  treason,  petit 
larceny,  and  misdemeanor.  Assuming  the  law  of  the  subject, 
explained  in  "  Criminal  Law,"  to  be  understood  by  the  reader, 
we  shall  consider,  I.  The  Pleading ;  II.  The  Evidence. 

I.   The  Pleading. 

§  2.  Two  Ctauee,  —  To  make  the  distinctions  of  this  sub-title 
plain,  we  need  separate  the  offences  only  into  two  classes,  — 
First.  In  Treason,  Petit  Larceny,  and  Misdemeanor :  — 
Relations  of  Doer  and  Froonrer.  —  One  who  does  a  thing  on  pro- 
curement of  another  is,  in  civil  jurisprudence,  termed  the  agent, 
and  the  procurer  the  principal.  But  in  the  criminal  law,  agency 
never  excuses  an  act ;  *  therefore  the  agent  is  known  and  holden 
as  principal  equally  with  him  who  proceeds  self-moved.    The 

1  See,  for  the  law  of  the  subject  of  this  chapter,  dim.  Law,  I  §  644-708. 
*  Crim.  Law,  L  §  866, 668. 
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procurer  is  a  principal  also  if  the  thing  is  treason,  petit  larceny, 
or  misdemeanor ;  and,  — 

Election  of  Methods  against  Procurer.  —  In  these  classes  of  crimi- 
nal cases,  procurers  and  doers  may  be  joined  in  one  indictment, 
or  they  may  be  indicted  separately,  at  the  election  of  the  prose- 
cuting power.  And  a  procurer  may  be  charged  as  doer,  precisely 
as  though  his  own  volition  had  executed  the  criminal  act ;  or,  at 
such  election,  the  act  of  the  doer  may  be  set  out,  and  then  it  may 
be  added  that  he  caused  and  procured  the  doing.1    "  But  — 

Helper  after  Pact  —  "  Where,"  says  Starkie,  "  a  person  becomes 
a  traitor  by  harboring  and  receiving  another  who  has  committed 
treason,  the  indictment  must  be  specially  framed  for  the  receipt, 
and  not  for  the  principal  treason."  3  Not  always  in  misdemeanor 
is  this  sort  of  help  indictable ;  when  it  is,  the  allegation  must  be 
in  like  form.8 

§  3.   Secondly.  In  Felony  other  than  Petit  Larceny :  — 

Principals  of  First  and  Second  Degrees.  —  Even  in  these  offences, 

where  the  procurer  of  a  criminal  act  which  is  done  in  his  absence 
is  not  a  principal,  but  an  accessory  before  the  fact,  the  law  does 
not  distinguish  between  principals  of  the  first  and  second  degrees.4 
Hence,  says  Starkie,6  "  where  A  and  B  are  present,  and  A  com- 
mits an  offence  in  which  B  aids  and  assists  him,  the  indictment 
may  either  allege  the  matter  according  to  the  fact,  or  charge 
them  both  as  principals  in  the  first  degree ; 8  for  the  act  of 
one  is  the  act  of  the  other.7  And,  upon  such  an  indictment,  B, 
who  was  present  aiding  and  abetting,  may  be  convicted,  though 
A  is  acquitted.8  So  A  and  B,  if  present  aiding  and  abetting, 
may  be  convicted,  though  G,  a  person  not  named  in  the  indict- 
ment, committed  the  act.9    Again,  if  an  indictment  for  murder 

»  Vol.  L  §  832,  883 ;   Crim.  Law,  L         «  Crim.  Law,  I.  §  648. 


§  679-689;  1  Stark.  Crim.  PI.  8d  ed.  81 
Baker  v.  The  State,  12  Ohio  State,  214 
Dunman  v.  The  State,  1  Texas  Ap.  693 


•  1  Stark.  Crim.  PI.  2d  ed.  81. 

•  Foster,  861,  426;  2  Hawk.  P.  C.  c. 
28,  §76;  2  Hale  P.  C  844. 

Clifton  v.  The  State,  68  Ga.  241 ;  Scully  '  2  Hawk.  P.  C.  c.  28,  §  76 ;  Young  v. 
v.  The  State,  89  Ala.  240.  See  also  Rex,  3  T.  R.  98, 106. 
Commonwealth  v.  Gannett,  1  Allen,  7 ;  9  Foster,  861 ;  1  Hale  P.  C.  487,  468 ; 
Thompson  v.  The  State,  6  Humph.  138;  2  Hale  P.  C.  186,  292,  844,  846 ;  2  Hawk. 
Hartshorn  v.  The  State,  29  Ohio  State,  P.  C.  c.  46,  §  186 ;  Mackalley's  Case,  9 
686 ;  The  State  p.  Clayton,  11  Rich.  681.     Co,  66,  67 ;   The  State  v.  Phillips,  24 

»  1  Stark.  Crim.  PI.  2d  ed.  81,  refer-    Mlsto.  476. 
ring  to  Foster,  846.    See  Crim.  Law,  I.         9  Rex  t>.  Bortbwick,  1  Doug.  207 ;  Rex 
|  701-704.  v.  Plummer,  J.  KeL  109. 

*  Crim.  Law,  I.  §  706-708.    And  see 
McCoy  17.  The  State,  62  Ga.  287. 
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charge  that  A  gave  the  mortal  stroke,  and  that  8  was  present 
aiding  and  abetting,  both  A  and  B  may  be  convicted,  though  it 
turn  out  that  B  struck  the  blow,  and  that  A  was  present  aiding 
and  abetting.1  To  go  one  step  further,  upon  a  similar  indictment, 
charging  A  as  a  principal  in  the  first  degree,  and  B  as  present 
aiding  and  abetting,  B  may  be  convicted  though  A  be  acquitted."2 
And, — 

§  4.  Accessory  before,  under  Statutes.  —  Tn  some  of  our  States, 
there  are  statutes,  making,  by  their  terms  or  by  construction,  the 
accessory  before  the  fact  in  felony  a  principal ;  as,  in  Illinois,  he 
"  ?hall  be  deemed  and  considered  as  principal,  and  punished  ac- 
cordingly/* Under  this  statute,  one  indicted  as  a  principal  may 
be  convicted  on  proof  that  he  was  an  accessory  before  the  fact ; 
or,  said  the  court,  "  the  pleader  may,  if  he  choose,  ....  describe 
the  circumstances  of  the  offence  as  they  actually  transpired,  as  it 
is  in  an  indictment  against  an  accessory  before  or  at  the  fact ; " 
concluding,  however,  in  a  murder  case,  "  as  for  murder,  for  that 
is  really  the  offence  of  which  the  party  is  guilty,  if  at  all."  8  In 
some  of  the  other  States  where  this  sort  of  legislation  prevails, 
the  statutes  are  in  form  like  this  Illinois  one ; 4  in  others,  they 
differ  from  it  more  or  less,  nor  are  all  construed  in  exactly  the 
same  way.5  The  safe  course  for  a  pleader,  in  a  State  where  the 
decisions  have  not  spoken,  is  to  draw  his  indictment  on  the  special 
facte,  and  in  the  statutory  words.6 

1  Benson  t>.  Offley,  2  Show.  610, 8  Mod.  61  Misso.  802.    See,  and  query,  Reg.  v. 

121 ;  Foster,  861 ;  1  Hale  P.  C.  487,  463;  Tyler,  8  Car.  &  P.  616. 
2  Hale  P.  C.  344,  346.  8  Baxter  v.  People,  8  Oilman,  868, 

'  Reg.  v.  Wallis,  1  Salk.  834 ;  1  Hawk.  881,  882;  reaffirmed,  Dempsey  v.  People, 

P.  C.  6th  ed.  c.  81,  §  46,  note;  Rex  v.  47  111.  828;  Yoe  v.  People,  49  111.  410; 

Taylor,  1  Leach,  4th  ed.  860.    See  Crim.  Coates  v.  People,  72  LI.  808. 
Law,  L  §  648;  People  v.  Beans,  10  Cal.         *  People  v.  Davidson,  6  Cal.  188 ;  Bon- 

68;  The  State  v.  Davis,  29  Misso-  891 ;  sell  o.  United  States,  1  Greene, Iowa,  111 ; 

Reg.  v.  Downing,  1  Den.  C.  C.  62,  1  Cox  People  v.  Trim,  89  Cal.  76;  The  State  v. 

G.  C.  166,  2  Car.  ft  K.  882 ;  Rex  v.  Cnlkin,  Zeibart,  40  Iowa,  169 ;  The  State  v.  Chap- 

6  Car.  ft  P.  121 ;   Kessler  v.  Common-  man,  6  Nev.  820 ;  The  State  v.  Cassady, 

wealth,  12  Bnsh,  18 ;  The  State  v.  Cook,  12  Kan.  660. 

20  La-  An.  146 ;  Clay  v.  The  State,  40         •  Wicks  v.  The  State,  44  Ala.  398 ; 

Texas,  67;   Coates   v.   People,  72  111.  Tally  t>.  Commonwealth,  11  Bush,  164; 

803,  804;  Hansford  v.  The  State,  64  Ga.  Thompson  v.  Commonwealth,  1  Met.  Ky. 

66 ;  Commonwealth  v.  Fortune,  106  Mass.  13 ;  Josephine  v.  The  State,  89  Missis. 

662;  Reg.  v.  O'Brian,  1  Den.  C.  C.  9,  2  613;  Shannon  v.  People,  6  Mich.  71, 86, 

Car.  ft  K.  116;  The  8tate  v.  Jenkins,  14  88 ;  The  State  v.  flicker,  29  Maine,  84 , 

Rich.  216;  The  State  v.  Thompson,  18  Reg.  v.  Manning,  2  Car.  ft  E.  887,  908, 

La.  An.  616 ;  The  State  v.  Hollenscheit,  note. 

•  Vol.  I.  8  612, 628. 
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§  5  SPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  XII. 

§  5.  Principal  of  Second  Degree  —  Indictment  following  Fact.  — • 
Where  the  pleader  elects  to  charge  the  principal  of  the  second 
degree  according  to  the  outward  fact,  he  sets  out  the  offence  of 
the  principal  of  the  first  degree  as  though  no  other  person  were 
concerned  in  it,  and  adds,  that  the  principal  of  the  second  degree 
"  then  and  there  feloniously  was  present,  aiding,  abetting,  and 
assisting  the  said,"  &c.  of  the  first  degree  ;  following  the  whole 
with  the  same  ordinary  conclusion1  as  when  it  is  against  any 
other  joint  offenders.2 

All  One  Count  —  In  these  cases,  and  those  wherein,  under  a 

1  Vol.  I.  §  429,  647  et  seq.  Misso.  477.    According  to  Heydon's  Case, 

*  Arehb.  Crim.  PL  &  Ev.  13th  ed.  797 ;  4  Co.  41  a,  if  the  allegation  is  that  the 

2  Chit  Crim.  Law,  4,  6.    It  is  safer  to  principal  of  the  first  degree  gave  the 

lay  the  time  and  place  by  the  words  mortal  blow  on  a  day  named,  and  death 

"  then  and  there  "  than  by  repeating  the  followed  on  a  subsequent  day  named, 

date  and  venue.    Vol.  I.  §  412  and  note,  then  that  on  the  former  day  the  prinei- 

The  indictment  in  Chitty,  ut  sup.,  in  a  pals  of  the  second  degree  were  present  at 

case  of  homicide,  is  well,  though  the  form  the  "felony  and  murder"  the  indictment 

differs  from  some  others.    It  first  names  as  to  these  principals  is  "  repugnant  and 

both  defendants ;  then  charges,  that  they,  insufficient/1  "for  no  felony  was  com- 

"  then  and  there  being,  feloniously  and  mitted  till  the  death,  and  none  shall  be 

wilfully  and  of  their  malice  aforethought  adjudged  a  felon  by  relation."    And  the 

did  make  an  assault ; "  next,  it  sets  out  judges  said,  "  they  had  often  adjudged 

the  acts  of  the  principal  of  the  first  de-  indictments  insufficient,  when  the  stroke 

gree,  as  against  him  alone ;  lastly,  it  pro-  is  one  day  and  the  death  another,  and 

ceeds :  "  of  which  said  mortal  wound  the  the  jury  concluded  the  murder  or  homi- 

said  A.  B.  did  then  and  there  instantly  cide  to  be  committed  the  first  day ;  but 

die ;  and  that  the  said  E.  F.  [the  princi-  they  said  that  in  the  case  at  bar  the  in- 

pal  of  the  second  degree],  then  and  there,  dictment  should  be,  that  the  said  prcuenie$ 

feloniously,  wilfully,  and  of  his  malice  et  abettantes  fuerunt  prcesentes,  auxiliantes, 

aforethought,  was  present,  aiding,  help-  6°c.,  adfeloniom  et  murdrum  prced.  in  forma 

ing,  abetting,  comforting,  assisting,  and  prced.  faciend"     There  may  be  doubt, 

maintaining  the  said  C.  D.  [the  principal  whether  all  courts,  at  the  present  day, 

of  the  first  degree]  in  the  felony  and  would  hold  thus.    See  Vol.  I.  §  51,  52 ; 

murder  aforesaid,  in  manner  and  form  Crim.  Law,  I.  §  113-116.    In  an  English 

aforesaid,  to  do  and  commit.    And  the  case  before  Patteson,  J.  the  indictment 

jurors  aforesaid,  upon  their  oath  afore-  for  manslaughter  charged  that  A  gave, 

said,  do  say,  that  the  said  C.  D.  and  E.  F.  at  P.,  in  the  county  of  M.,  mortal  blows 

him  the  said  A.  B.,  in  manner  and  form  to  the  deceased,  who   languished   and 

aforesaid,   feloniously,  wilfully,  and  of  died  at  D.,  in  the  county  of  E. ;  and  that 

their  malice  aforesaid  did  kill  and  mur-  the  prisoner  was  then  and  there  aiding, 

der,  against  the  peace  of  our  lord  the  This  was  ruled  to  be  good ;  the  word 

king,'  his  crown  and  dignity/'    See  also  being  referred  to  P.,  in  the  county  of  M. 

The  State  v.  Pile,  5  Ala.  72 ;  Parker's  Rex  v.  Hargrave,  5  Car.  &  P.  170.    And 

Case,  2  Dy.  186  a.     Where  the  aver-  where  the  allegation  was,  that  A  on  a 

ment  of  aiding  was  without  mention  of  day  named  gave  a  mortal  wound  to  one 

place,  but  time  and  place  were  alleged  to  who  died  on  a  subsequent  day  named, 

the  stroke  and  death,  it  being  added  that  and  that  B  on  the  first  aforesaid  day  was 

the  prisoners  were  then  present  aiding  present  aiding,  Ac.,  a  conviction  of  both 

.  and  abetting,  the  allegation  of  venue  was  was  sustained.    Reg.  v.  O'Brian,  1  Den. 

held  sufficient    The  State  r  Taylor,  21  C.  C.  9,  2  Car.  &  K.  115. 


CHAP.  I.]  ACCE8S0Rx    AND  THE  LIKE.  §  t 

like  form,  the  accessory,  whether  before  or  after  the  fact,  is  in- 
dicted with  the  principal,  the  whole  allegation  constitutes  only 
one  count,  with  one  conclusion,  not  two.1  And  so  may  be  even 
an  indictment  for  misdemeanor.2 

§  6.  .  Allegation  of  Presence.  —  As,  to  constitute  one  a  principal 
in  the  second  degree  he  must  be  -actually  or  constructively 
** present"  while  the  offence  is  being  committed,8  the  indictment, 
to  be  adequate,  must  allege  his  presence.1 

§  6  a.  Impbaaible  —  (Rape  —  Aggravated  Assault).  — To  aver 
what  is  neither  legally  nor  physically  possible  is,  of  course,  not 
good.  *  But,  in  reason,  it  cannot  be  ill  to  charge  the  principal  of 
the  second  degree  with  what  he  has  no  physical  capacity  to  do 
alone,  where  he  can  incur  the  legal  guilt  by  aiding  the  principal 
of  the  first  degree ;  as,  for  example,  that  a  man  and  woman,  two 
defendants,  ravished  another  woman.5  Yet  practically  it  will  be 
better  to  put  the  allegation,  in  a  case'of  this  sort,  according  to  the 
outward  fact,  not  the  legal ;  since  then  the  jury  will  certainly  not 
be  perplexed.8  Still  the  averment  was  adjudged  sufficient  that 
three  defendants  did,  with  a  stick  of  wood  which  each  severally 
had  and  held  in  their  several  right  hands,  inflict  a  mortal  wound ; 
the  learned  judge  observing,  that  "  there  is  no  physical  impossi- 
bility in  the  act  charged,  however  improbable  it  may  be."  And 
even  were  this  not  so,  "  our  statute,'9  he  continued,  "  makes  all 
accessories  at  or  before  the  fact  principals,  and  provides  that 
they  shall  be  punished  accordingly," 7  —  a  provision  which,  as  to 
principals  of  the  second  degree,  merely  affirms  the  common  law. 

§  7.    The  Accessory  at  Common  Law :  — 

Joinder  with  Principal.  —  "It  is  both  usual  and  proper,"  sayb 
Chitty,8  to  include  the  accessory  and  principal  "  in  the  Bame  in- 
dictment.9 In  this  case,  if  the  principal  plead  the  general  issue, 
the  accessory  will  be  required  to  plead  also ;  and,  if  he  plead 
the  same  plea,  both  may  be  tried  by  the  same  inquest,  but  the 

1  Vol.  I.  §  449,   467,   468 ;   Rex  v.         *  Bass.  Crimes,  ut  sap. 
Hartall,  7  Car.  &  P.  475;  Rex  v.  Haynes,         •  Vol.  I.  §  833,  834. 
4M.&8.  214, 221.  7  Coates  v.  People,  72  111.  803.    And 

*  Rex  v.  Nelroes,  6  Car.  &  P.  847.  see  poBt,  §  50,  89,  515-517. 

•  Crim.  Law,  L  §  658.  »  1  Chit.  Crim*  Law,  271,  272. 

«  1  Rom.  Crimes,  5th  Eng.  ed.  164;         »  Foster,  865;  1  Hale  P.  C.  628;  Burn 
Heydon's  Case,  4  Co.  41  a,  42  6;  People    Just.  Accessories,  IV. ;   Williams,  Just. 
0.  8chwarU,  82  Cal.  160.    See  Raffety**    Accessory,  V. ;  Com.  Dig.  Justices,  T.  8. 
Case,  2  Lewin,  271 ;  Reg.  v.  Ramsden,  1 
Cox  C.  C.  87. 
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principal  must  be  first  convicted  ;  and  the  jury  will  be  charged, 
if  they  find  the  former  not  guilty,  that  the  latter  must  also  be 
acquitted."1 

§  8.  Form  of  Iodiotment  —  (Aooeaaory  before).  —  The  course  is, 
he  continues,  for  the  indictment  "  first  to  state  the  guilt,  of  the 
principal  as  if  he  alone  had  been  concerned ;  and  then,  in  case  of 
accessories  before  the  fact,  to  aver  that  '  C.  D.  late  of,  &c.  [the 
procurer],  before  the  committing  of  the  said  felony  and  murder 
[or  burglary,  as  the  case  is]  in  form  aforesaid,  to  wit,  on,  &c, 
with  force  and  arms,  &c,  did  maliciously  and  feloniously  incite, 
move,  procure,  aid,  and  abet  [or  counsel,  hire  and  command]  the 
said  A.  B.  [the  principal  felon]  to  do  and  commit  the  said  fel- 
ony, in  manner  aforesaid,  against  the  peace,  &c.'     And  — 

Form  against  Aooeaaory  after.  —  "  Where  a  man  is  indicted  as  an 
accessory  after  the  fact  together  with  his  principal,  the  original 
felony  is  to  be  stated  in  the  same  way,  and  the  conclusion  must 
aver  that  the  accessory  '  did  receive,  harbor,  and  maintain,9  &c, 
the  principal  felon,  '  well  knowing '  that  he  had  committed  the 
felony.  The  averment  of  knowledge  is  indispensably  requisite ; 
because,  without  it,  the  guilt  does  not  manifestly  appear.9 
But  — 

Averring  Means,  Ao.  —  "  It  is  in  no  case  necessary  to  use  the 
word  4  accessory '  in  the  indictment,8  or  to  set  forth  the  means 
by  which  the  accessory  before  the  fact  incited  the  principal  to 
commit  the  felony,  or  the  accessory  after  received,  concealed,  or 
comforted  him ;  for  it  is  perfectly  immaterial  in  what  way  the 
purpose  of  the  one  was  effected,  or  the  harboring  of  the  other 
secured;  and,  as  the  means  are  frequently  of  a  complicated 
nature,  it  would  lead  to  great  inconvenience4  and  perplexity  if 
they  were  always  to  be  described  upon  the  record."  6 

§  9.  Charge  to  be  Speoial  —  Not  as  Principal.  —  The  accessory, 
whether  before  or  after  the  fact,  while  he  may  be  joined  with 


1  1  Hale  P.  C.  624 ;  2  Hale  P.  C.  222,         >  Bex  v.  Bui-ridge,  3  P.  Wms.  439, 

228;  2  Hawk.  P.  C.  c.  29,  $  47;  Com.  477. 

Dig.  Justices,  T.  3;  Burn  Just  Accessory,         *  See    the   chapter   in  Vol  L  com- 

IV. ;  Williams  Just.  Accessory,  V.  mencing  at  $  498. 

>  1  Hale  P.  C.  622;  Com.  Dig.  Job-         •  Co.  Ent.  66,  67;  Rast.  Ent  48,  61, 

tices,  T.  2;  2  Hawk.  P.  C.  c.  29,  §  88;  62;  Sanchar's  Case,  9  Co.  114;  2  Hawk. 

Burn  Just.  Indictment,  III. ;   2  Hawk.  P.  C.  c.  29,  §  17. 
P.  C.  c.  26,  §  67;  Rex  v.  Thompson,  2 
Ley.  206. 
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the  principal,1  and  in  the  same  count,2  cannot  under  the  common* 
law  rules  be  convicted  on  an  allegation  in  form  as  though  he 
were  principal;8  but  the  charge  must  be  special.4  Nor  will 
proof  that  one  was  principal  sustain  a  charge  that  he  was  acces- 
sory.6   Even  — 

§  10.  Statutes  —  Accessory  after.  —  Though  some  modern  stat- 
utes permit  the  accessory  before  the  fact  to  be  indicted  as  princi- 
pal,6 the  accessory  after  must  still  be  specially  charged.7    And — 

Full.  —  In  all  cases  the  indictment  against  the  accessory  must 
set  out  a  complete  offence,  as  fully  as  against  the  principal.8  Nor 
should  it  be  left  equivocal  whether  the  party  is  charged  as  prin- 
cipal or  as  accessory.9 

§  11.  Accessory  indioted  separately.  —  The  accessory  may,  if 
the  pleader  chooses,  be  indicted  separately  from  the  principal, 

*  Ante,  §  7;  Hartshorn  t>.  The  State,  United  States  v.  Howard,  8  Wash.  C.  C. 
29  Ohio  State,  085;  The  State  v.  Carver,  840;  The  State  v.  Crank,  2  Bailey,  66; 
49  Maine,  688 ;  Redman  v.  The  State,  1  The  State  v.  Sims,  2  Bailey,  29 ;  The 
Blackf.  429 ;  Reg.  v.  Richards,  2  Q  B.  D.  State  v.  York,  87  N.  H.  175.  The  con- 
811;  Reg.  v.  Fisher,  3  Cox  C.  C.  68;  vietion  of  the  principal  need  not  he 
Keech  v.  The  State,  15  Fla.  591 ;  Loyd  averred,  hut  his  guilt  must  be.  Holmes 
v.  The  State,  45  Ga.  57.  v.  Commonwealth,  1    Casey,  Pa.  221 ; 

*  Ante,  §  5 ;  Rex  p.  Hartall,  7  Car.  &  Ulmer  v.  The  State,  14  Ind.  52.  And  see 
P.  475;  People  p.  Valencia,  48  Cal.  552.  People  p.  Thrall,  60  Cal.  416;  Tully  v. 
8ee  Redman  p.  The  State,  1  Blackf.  429;  Commonwealth,  11  Bush,  164.  See  fur- 
Rex  v.  Austin,  7  Car.  &  P.  796.  ther  as  to  the  form,  Sampson  v.  Com- 

'  Crim.  Law,  I.  $  668,  808.  monwealth,  5  Watts  &  S.  886;  Stoops  v. 

*  People  v.  Trim,  89  Cal.  75 ;  Reg.  v.  Commonwealth,  7  S.  &  R.  491 ;  The  State 
Fallon,  Leigh  &  C.  217,  9  Cox  C.C.  242.    r.  Seran,  4  Dutcher,  619. 

Former  Jeopardy.  —  There  are  old  au-         6  Ante,  $  4;  Reg.  v.  Manning,  2  Car. 

thorities  holding,  at  least,  that  one  ao-  &  K.  887,  1  Den.  C.  C.  467 ;    Reg.  p. 

quitted  as  principal  cannot  afterward  be  Chad  wick,  1  Ruas.  Crimes,  6th  Eng.  ed. 

indicted   as  accessory  before   the  fact.  176. 

See,  for  a  very  full  collection  of  them,         7  Ante,  $  2;  The  State  p.  Wyckoff,  2 

and  as  apparently  following  them,  Rex  Vroom,  65 ;  Reg.  p.  Fallon,  Leigh  &  C. 

r.  Foy,  Vera.  &  S.  540.    But  this  doc-  217, 9  Cox  C.C.  242;  McCoy  p.  The  State, 

trine  is  equally  repugnant  to  good  sense  62  Ga.  287 ;  The  State  p.Larkin,49  N.  H. 

and  to  the  established  law  of  the  pres-  89 ;  Reynolds  p.  People,  88  111.  479  (over- 

ent  day.    The  8tate  v.  Larkin,  49  N.  H.  ruling  dictum  in  Yoe  p.  People,  49  111. 

86;    Archb.  Crim.  PI.  &  Ev.   19th  ed.  410);  People  p.  Trim,  89  Cal.  75 ;  People 

148.  v.  Gassaway,  28  Cal.  404. 

i  Rex  v.  Gordon,  1  Leach,  4th  ed.  615,         *  People  p.  Thrall,  60  Cal.  415;  People 

619.    As  to  the  procedure  in  Georgia,  see  v.  Crenshaw,  46  Cal.  65 ;  Tully  p.  Com- 

Bulloch  p.  The  State,  10  Ga.  47 ;  McCoy  monwealth,  11  Bush,  154. 
9.  The  State,  52   Ga.  287.     In  Ohio,         •  People  ».  Schwartz,    82   CaL   160. 

Brown  p.  The  8tate,  18  Ohio  8tate,  496 ;  And  see  Reg.  p.  Munday,  2  Fost.  &  F. 

Hartshorn  v.  The  State,  29  Ohio  State,  170 ;   Rex  v.  Thompson,  2  Lev.  208,  8 

685 ;  Noland  p.  The  8tate,  19  Ohio,  181.  Keb.  674 ;  Reg.  v.  Butterfleld,  1  Cox  C.  C. 

See  aUo  The  8tate  p.  Smith,  24  Texas,  89. 
285;  The  State  v.  Rose,  20  La.  An.  148; 
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either  before  or  after  the  conviction  of  the  latter.1  If  before,  the 
indictment  mast  aver  the  principal's  guilt ; s  if  after,  it  need  only 
allege  his  conviction,  "because  the  court,"  says  Chitty,8  " will 
presume  every  thing  on  the  former  occasion  to  have  been  rightly 
and  properly  transacted."  4  Still  it  is  competent  for  the  defend- 
ant to  disprove  the  guilt  of  the  principal ;  and,  if  he  does,  he  "  is 
entitled  to  an  acquittal."  * 

II.    The  Evidence. 

§  12.  Principal'*  Gtailt  —  Record  of  Conviction.  —  To  show  the 
guilt  of  the  principal,  without  which  the  accessory  cannot  be 
guilty,6  the  record  of  his  conviction,  if  it  has  transpired,  is,  there- 
fore, admissible,  and  prima  facie  adequate.7  Nor,  where  the  com- 
mon-law rules  prevail,  can  this  evidence  be  dispensed  with  in 
such  a  case.8  The  mere  verdict  will  not,  it  appears,  suffice ;  but 
judgment  must  have  been  rendered  thereon.9 

§  13.  Other  Evidence  of  Principal'*  Guilt.  —  Where  the  principal 
and  accessory  are  tried  together,  or  the  trial  of  the  latter  is  by 
statutory  permission  in  advance  of  the  former's,  so  that  there  is 
no  record  of  conviction,  but  the  principal's  guilt  must  be  other- 
wise shown,10  in  general  "  whatever  is  evidence  against  the  prin- 
cipal is  prima  facie  evidence  of  the  principal  felony  as  against  the 
accessory."  u    Thus,  — 

Conduct  —  Any  acts  and  conduct  of  the  principal,  tending  to 

*  Crim.  Law,  L  §  667.  State  v.  Sims,  2  Bailey,  29 ;  The  State  * 

*  Ante,  $  9,  note.  Duncan,  6  Ire.  286 ;  Keithler  v.  The  State, 
»  1  Chit.  Crim.  Law,  278.  10  Sm.  &  M.  192. 

*  Morgan  v.  Luckup,  cited  7  T.  B.         8  The  State  v.  Crank,  supra. 

466;  Foster,  865;  Com.  Dig.  Justices,  •  Crim.  Law,  I.  §  667, 668 ;  The  State 
T.  8.  v.  Duncan,  6  Ire.  98.    See  People  v.  Gray, 

*  McDaniel's  Case,  Foster,  121,  866;    26  Wend.  466. 

Rexr.  Baldwin,  3  Camp.  266;  Com.  Dig.  10  Ogden  v.  The  State,  12  Wis.  682; 

Justices,  T.  3;   4  BL  Com.  324.     See  People  v.  Campbell,  40  CaL  129;  The 

Loyd  v.  The  State,  46  Ga.  67 ;  Crim.  State  v.  Jones,  7  Nev.  408 ;   People  v. 

Law,  1. 1 667.  Outeveras,  48  Cal.  19 ;  People  v.  Shep- 

*  Crim.  Law,  L  666,  667.  ardsen,  48  Cal.  189.    The  reader  will  note 
J  Crim.  Law,  L  667,669;!  Ross.  Crimes,  some  distinctions  in  these  cases,  which 

6th  Eng.  ed.  188;  Bex  v.  Smith,  1  Leach,  are  apparently  not  quite  alike  in  doo- 

4th  ed.  288;  Rex  v.  Prosser,  1  Leach,  4th  trine. 

ed.  290,  note ;  Commonwealth  v.  Knapp,  u  Bosanquet,  J.  in  Rex  v.  Blick,  4  Car. 

10  Pick.  477 ;  Baxter  v.  People,  2  Gilman,  &  P.  877.    See  Brown  v.  The  State,  28 

678 ;  StudstUl  v.  The  State,  7  Ga.  2 ;  Ga.  199;  Dunn  ».  The  State,  2  Pike,  229. 
The  State  v.  Crank,  2  Bailey,  66 ;  The 
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show  his  own  gnilt,  is  evidence  of  such  guilt  as  against  the  acces- 
sory.1   Again,  — 

Witness  competent  only  against  Principal  —  Where,  in  North 
Carolina,  negroes  could  be  witnesses  against  negroes  yet  not 
against  white  men,  on  the  trial  of  a  white  man  as  accessory  to  a 
negro,  the  testimony  of  negroes  was  held  admissible  to  the  guilt 
of  the  principal,  but  not  to  the  defendant's  participation  therein.8 
Also, — 

Principal's  Confessions.  —  From  this  course  of  reasoning,  confes- 
sions of  the  principal  would  seem  to  be  good  evidence  of  his  guilt 
as  against  the  accessory.  And  there  is  authority  to  this  effect.8 
On  the  other  hand,  if  the  trials  are  separate,  and  the  principal  is 
in  a  condition  to  be  called  as  a  witness,4  there  is  some  ground  for 
looking  upon  his  confessions  as  mere  hearsay ;  and  the  current 
of  authority  seems  to  reject  them,6  —  a  conclusion  which  would 
be  more  satisfactory  were  it  not  for  the  fact,  that,  in  the  general 
law  of  evidence,  the  liability  of  one  to  be  a  witness  is  not  neces- 
sarily deemed  adequate  cause  for  excluding  evidence  of  what  he 
said. 

§  14.  Principal  in  Seoond  Degree.  —  The  guilt  of  the  principal 
in  the  second  degree  is  not  dependent  on  that  of  the  other  prin- 
cipal ;  and,  against  the  former,  evidence  tending  merely  to  show 
the  latter's  guilt  is  not  admissible.  For  example,  the  record  of 
the  conviction  of  one  who  struck  the  fatal  blow  is  not  receivable 
on  the  trial  of  another  charged  with  standing  by  and  abetting ; 
it  proves  no  material  fact,  and  only  tends  to  prejudice  the  jury.6 
So  far  as  the  acts  of  such  party  are  connected  with  the  defendant, 
and  on  this  ground  admissible,  they  may  be  made  to  appear  in  the 
ordinary  way,  without  producing  the  record  of  conviction.7 

§  15.  Witnessing  as  to  Each  Other —  (AooompUoes  —  Larceny  — 
Receiving,  Ac).  —  In  the  first  volume  we  saw  on  what  principle 
accomplices  are  admitted  as  witnesses,8  and  how  as  to  joint  and 


1  The  State  v.  Rand,  88  N.  H.  216 ; 
The  State  r.  Duncan,  6  Ire.  9a  See  Beg. 
7.  Hanaill,  8  Cox  C.  C.  597. 

2  The  State  v.  Chittem,  2  Dev.  49. 

•  Rex  v.  Blick,  supra ;  Smith  v.  The 
Stale,  46  Ga.  298. 

«  Post,  §  15. 

»  The  State  v.  Newport,  4  Harring. 
DeL  667 ;  Bex  t>.  Turner,  1  Moody,  847 ; 
Ogden  v.  The  State,  supra;  Beg.  v.  Han- 


sill,  8  Cox  C.  C.  597,  698.  See  Beg.  v. 
Cox,  1  Fost.  &  F.  90;  Reiliey  v.  The 
State,  14  Ind.  217 ;  Bice  v.  The  State,  7 
Ind.  882. 

*  People  v.  Beans,  10  Cal.  68.  See 
Jackson  v.  The  State,  64  Ga.  489 ;  Kazer 
v.  The  State,  5  Ohio,  280. 

7  The  State  v.  Crank,  2  Bailey,  66. 
And  see  Brown  p.  The  3tate,  28  Ga.  199. 

•  Vol.  I.  §  1166-1172. 
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separate  trials  of  persons  variously  connected  in  a  common  guilt.1 
According  to  doctrines  and  within  limits  there  explained,  princi- 
pal and  accessory  may  be  witnesses  for  and  against  each  other.2 
Thus,  where  two  were  indicted  for  a  larceny  and  a  third  for 
receiving  the  stolen  goods,  one  of  the  two,  having  pleaded  guilty, 
was  deemed  competent  against  his  companion  in  the  theft  and 
the  receiver.8  And  an  accessory  may  even  be  found  guilty  on 
the  testimony  of  the  principal  alone ;  the  credibility  of  such  wit- 
ness being  a  question  for  the  jury.4  Of  course,  where  parties 
connected  with  one  another  in  this  way  are  jointly  indicted,  no 
one  is  admissible  for  or  against  his  companions  until  the  case  as  to 
him  is  disposed  of;5  as,  for  example,  accessories  before  the  fact, 
jointly  indicted  with  the  principal,  cannot,  the  case  as  to  them 
not  having  proceeded  to  a  conviction  or  acquittal,  be  admitted  to 
give  evidence  for  their  principal  on  his  trial.8 

Husband  and  Wife.  —  As  husband  and  wife  cannot  be  witnesses 
in  each  other's  causes,7  so  it  has  been  held  that  the  husband 
of  one  charged  as  accessory  cannot  testify  on  behalf  of  the 
principal.3 

»  Vol.  I.  §  1017  et  seq.  *  Vol  I.  §  1020,  1166. 

*  Noland  v.  The  State,  19  Ohio,  131.  «  Collier  v.  The  State,  20  Ark.  36 ; 

*  Beg.  v.  Hinks,  1  Den.  C.  C.  84,  2  Davis  o.  The  State,  38  Md.  15,  46,  46. 
Car.  &  K.  462.  *  Vol.  I.  §  1161. 

*  Keithler  v.  The  State,  10  Sm.  &  M.  »  The  State  v.  Ludwick,  Phillips,  401. 
192.  See  Vol.  I.  §  1019. 


For  ADULTERATED  MILE,  selling  of,  as  to  both  law  and  procedure,  see  Stat. 
Crimes. 
ADULTERY,  fornication,  and  kindred  offences,  as  to  both  law  and  procedure, 
see  Stat  Crimes. 
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CHAPTER  II. 

AFFRAY.1 

§  16.  What  allege  and  prove.  —  The  prosecuting  power  must 
allege  and  prove,  as  constituting  this  offence,  that  persons  not 
less  than  — 

1.  Two  in  number 

2.  Fought  together,  either  by  mutual  consent  or  otherwise, 

3.  In  a  public  place,2 

4.  "  To  the  terror  of  the  people,"  adds  the  definition ;  but  such 
mere  constructive  terror  as  iB  presumable  from  the  fighting  in  a 
public  place  will  suffice.8 

How  the  Allegation.  —  The  indictment  does  not  state  in  terms 
how  many  persons  there  were ;  it  simply  charges  the  requisite 
number  with  the  acts  constituting  the  offence.  An  English  form 
alleges,  with  the  proper  introduction  and  conclusion,  that  they, 
"  being  unlawfully  assembled  together  and  arrayed  in  a  warlike 
manner,  then  and  there,  in  a  certain  public  street  and  highway 
there  situate,  unlawfully,  and  to  the  great  terror  and  disturbance 
of  divers  liege  subjects  of  our  lady  the  queen,  then  and  there 
being,  did  make  an  affray." 4    But  — 

§  17.  "Make  Affray"  —  "Fight  together."  —  This  form,  in  omit- 
ting to  aver  that  the  defendants  did  "  fight  together/'  which 
would  be  a  statement  of  fact,  and  saying  instead  that  they  "  did 
make  an  affray,"  which  is  a  mere  conclusion  of  law,5  is,  in  prin- 
ciple, inadequate.  The  Tennessee  8  and  North  Carolina 7  courts 
have  so  held ;  contra,  the  Texas.8 

§  18.  Three  Things.  — "  Three  things  are  necessary  to  consti- 
tute an  affray,  —  first,  there  must  be  fighting ;  second,  this  fight- 

1  For  the  law  relating  to  this  offence,  *  Vol  L  §  829,  331,  609,  614,  515. 

tee  Crim.  Law,  I.  §  535 ;  II.  §  1  et  seq. ;  •  Simpson  v.  The  State,  5  Yerg.  856 ; 

Stat  Crimes,  f  589-542,  560.  The   State   v.  Priddy,  4   Humph.  429. 

*  Crim.  Law,  II.  1,  2.    And  see  lb.  I.  And  see  The  State  v.  Vanloan,  8  Ind.  182. 

f  1128;  Stat.  Crimes,  §  298,  878.  1  Vol.  I.  §  527. 

8  Crim.  Law,  IL  $  1,  8,  4.  *  The  State  v.  Washington,  19  Texas, 

«  Archb.  Crim.  PI.  &  Ev.  10th  Lond.  128.    And  see  The  State  v.  Sumner,  5 

cd.  699.  Strob.  58. 
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ing  must  be  by  or  between  two  or  more  persons ;  and,  third,  it 
must  be  in  some  public  place  to  cause  terror  to  the  people. 
Hence  it  must  follow,  that,  if  either  of  these  requisites  is  want- 
ing, an  affray  does  not  exist.9' l 

§19.  AUegatton  of  Place.  —  The  above  form  states  the  place  to 
be  "  a  certain  public  street  and  highway ; "  which  is  undoubtedly 
sufficient,  because  the  court  can  see  that  it  is  public.  But  the 
mere  words  "  in  the  town  of  Clarksville  "  were  adjudged  inade- 
quate.2 Plainly  enough  the  allegation  may  be  either  in  terms 
that  the  place  was  public,8  or  it  may  set  out  facts  making  it  so  in 
point  of  law.4 

§  20.  H  Fighting  together."  —  Properly  the  indictment  should 
allege  a  "  fighting  together  "  5  by  the  defendants ;  and,  if  it  omits 
the  word  4t  together,"  and  does  not  say  with  whom  they  fought, 
it  vfould  seem  to  be  inadequate.8    Still  — 

§  21.  "Together"  tmpUed.  —  It  was  in  Tennessee  adjudged  suf- 
ficient to  charge  that,  at  a  time  and  place,  the  defendants,  "  being 
unlawfully  assembled  together,  and  arrayed  in  a  warlike  manner, 
then  and  there,  in  a  public  place,  unlawfully,  and  to  the  great 
terror  and  disturbance  of  all  the  good  citizens  of  said  State  then 
and  there  assembled,  did  make  an  affray  by  fighting,  in  contempt 
of  the  laws  of  the  State." 7 

§  22.   "  Assembled  unlawfully  "  —  "  Arrayed  in  Warlike  Manner."  — 

In  the  defective  form  first  above  given,8  the  pleader  undertakes 
to  supply  the  lack  of  good  averment  by  the  insertion  of  what  is 
useless.  To  constitute  an  affray  the  parties  need  not  be  "  assem- 
bled unlawfully,"  or  "  arrayed  in  a  warlike  manner ; "  hence  the 
indictment  need  not  allege  that  they  were.  And,  unless  they 
were  in  fact,  it  is  practically  better  to  omit  this  allegation.  So 
that  — 

§  23.  A  Better  Form — is  to  allege,  that,  at  a  time  and  place, 
they,  in  a  certain  public  street  and  way  there  situate,  did  make 
an  affray,  by  then  and  there  fighting  together,  to  the  terror  of  the 
people  then  and  there  lawfully  being.9 

1  Whyte,  J.  in  Simpson  o.  The  State,  And   iee  The  State  v.  Billingsley,  48 

6  Terg.  866,  868.  Texas,  98 ;  The  State  v.  Wilson,  Phillips, 

*  The  State  v.  Heflin,  8  Humph.  84.  287. 

•  8helton  v.  The  State,  80  Texas,  481.  7  The  State  v.  Benthal,  5  Humph.  519. 
«  See,  for  illustration,  post,  $  914.  >  Ante,  §  16. 

*  Ante,  §  16.  •  See  the  cases  cited  to  the  preceding 

•  The  State  v.  Vanloan,  8  Ind.  182.  sections. 
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§  24.  Statutory  Affray  of  Prise-Fighting.  —  A  statute  having  made 
punishable  u  every  person  who  shall,  by  previous  appointment  or 
arrangement,  meet  another  person  and  engage  in  a  fight/' l  it  was 
held  adequate  in  an  indictment  against  one  to  allege  that  he,  at 
a  time  and  place,  "  by  and  in  pursuance  of  a  previous  appoint- 
ment and  arrangement  made  to  meet  and  engage  in  a  fight  with 
another  person,  to  wit,  with  one  B,  did  meet  and  engage  in  a 
fight  with  the  said  B."  No  more  specific  setting  out  of  the  pre- 
vious appointment,  or  of  the  arrangement  made,  or  of  the  other 
acts  of  the  defendant,  was  deemed  necessary.2 

§  25.  Minor  Offanoaa  included  — -  (Assault  and  Battery).  —  In 
definition,  an  affray  would  seem  to  include,  but  perhaps  not 
necessarily,  an  assault  and  battery.3  Yet  the  indictment,  in  the 
forms  before  given,  does  not  charge  such  assault  and  battery  in 
any  technical  way.  It  may  evidently  be  so  drawn  as  to  do  this ; 
and,  on  principle,  if  it  is,  there  may  be  a  conviction  for  assault 
and  battery,  or  for  a  simple  assault,  on  the  indictment  for  affray.4 
But  if  the  indictment  is  otherwise  drawn,  there  cannot  be  such 
conviction.  Such  is  the  rule  in  principle.6  On  authority,  it  is 
not  easy  to  say  how  the  law  is.6 

§  26.  Both  convicted  or  neither.  —  If  two  are  indicted  for  affray 
in  assaulting  each  other,  one  cannot  be  convicted  of  the  full  offence 
if  the  other  is  acquitted.7  But,  in  special  cases,  the  form  of  the 
indictment  or  statute  may  admit  of  such  conviction  of  one  alone.8 

1  Prise-Fighting.  —  For  the  law  of  assault  and  battery,  see  The  State  v.  Al- 
priie-fights,  see  Crim.  Law,  I.  §  585,  682,  len,  4  Hawks,  856 ;  Cash  v.  The  State,  2 
658;  II.  {  35;  Champer  v.  The  State,  14  Tenn.  198.  That  there  may  not  be,  see 
Ohio  State,  487 ;  The  State  o.  Wilson,  Commonwealth  v.  Perdue,  2  Va.  Cas.  227. 
Phillips,  237 ;  post,  $  61.  Barring  Trial  for  Assault.  —  In  North 

2  Commonwealth  p.  Welsh,  7  Gray,  Carolina  it  was  held,  that,  where  a  party 
824.  On  the  trial,  the  previous  arrange-  has  been  tried  in  a  county  court  for  af- 
ment  may  be  inferred  from  the  conduct  fray,  he  cannot  be  again  tried  for  the 
of  the  parties,  and  from  other  circum-  same  act  in  the  Superior  Court  charged 
stances.  It  need  not  be  proved  to  have  as  assault  and  battery  ;  because,  said 
been  made  within  the  State,  or  at  a  time  Battle,  J.  the  charge  of  an  affray  "  neces- 
and  place  distinct  from  those  of  the  fight  sarily  includes  that  of  the  assault  and 
Commonwealth  v.  Mitchell,  7  Gray,  824.  battery  for  which  the  second  indictment 
leaving  the  State,  Ac.  —  For  the  form  was  found."  The  State  v.  Stanly,  4 
upon  the  statute  against  leaving  the  State  Jones,  N.  C.  290,  292.  • 

to  engage  in  a  fight,  see  Commonwealth         7  Hawkins  v.  The  State,  13  Ga.  322. 

v.  Barrett,  108  Mass.  802.  But  see  Cash  v.  The  State,  2  Tenn.  198. 

>  Crim.  Law,  II.  $  1,  23,  35.  *  The  State  v.  Wilson,  Phillips,  237; 

«  McClellan  v.  The  State,  68  Ala.  640.  McClellan  v.  The  State,  58  Ala.  640 ; 

•  Vol.  I.  §  417-419.  ante,  |  24. 


•  That  there  may.be  a  conviction  for 
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§  27.  XMdenoe.  —  Relating  to  the  evidence,  we  have  a  few 
cases,1  but  they  involve  no  principles  requiring  a  separate  con- 
sideration. 

§  28.  Participants.  —  This  being  a  misdemeanor,  all  who,  in  any 
way,  so  abet  the  affray  as  to  become  punishable,  are  principals.8 

§  29.  Higher  Offenoe  —  (Homicide).  —  If  what  the  parties  meant 
for  an  affray  results  in  a  higher  offence,  —  as,  for  example,  mur- 
der,8 —  practically  the  indictment  will  in  general  be  for  the  higher. 
And  — 

§  30.  Kindred  Offence.  —  There  are  various  other  offences  akin 
to  this,  sometimes  even  called  in  the  books  by  the  same  name. 
When,  therefore,  an  indictment  is  inadequate  for  affray,  it  is  not 
necessarily  bad. 

1  Herriott  v.  The  State,  1  McMul.  126;         *  Curlin  v.  The  State,  4  Terg.  148. 
Khun  p.  The  State,  1  Blackf.  877 ;  Skaina         »  The  State  v.  Raymond,  11  Nev.  98. 
».  The  State,  21  Ala.  218. 
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CHAPTER  in. 

AE80N  AND  OTHER  BURNINGS.1 

S  81, 82.  Introduction. 
88-49.  Indictment. 
60-68.  Evidence. 

§  SI.  What  allege  and  prove.  —  As  constituting  this  offence,  it 
is  necessary  to  allege  and  prove  — 

1.  A  malicious  burning  a  of 

2.  A  house,8  if  the  indictment  is  at  common  law ;  or,  if  under 
a  statute,  some  structure  the  burning  of  which  the  statute  makes 
punishable;4 

3.  At  common  law,  belonging  to  another ; 6  or,  under  some  of 
the  statutes,  one's  own  to  the  injury  of  another.6 

§  32.  Indictments  mainly  Statutory.  —  Though  this  is  a  common- 
law  offence,  it  has  been  so  extended  and  defined  by  statutes  that 
nearly  all  indictments  for  it  are  in  practice  statutory. 

How  the  Chapter  divided.  —  We  shall  consider,  I.  The  Indict* 
ment ;  II.  The  Evidence. 

I.   The  Indictment. 

§  38.  Common-law  Form. — The  common-law  indictment  charges 
that  the  defendant,  at  a  time  and  place,  "  a  certain  house  of  one 
B,  there  situate,  did  feloniously,  wilfully,  and  maliciously  set  fire 
to  and  burn."  7 

§  34.  •  House  n  o»  "  Dwelling-house."  —  The  technical  and  proper 
word  to  designate  the  structure  is  "  house ; "  though,  as  "  dwell- 

i  For  the  law  relating  to  this  title,  see  11 ;  Stat  Crimes,  §  207,  note,  218,  277, 

dim.  Law,  II.  |  8  et  seq.    And  for  vari-  289. 

ous  statutory  burnings,  see  Stat  Crimes,         *  Stat.  Crimes',  686-688 ;  dim.  Law, 

1 686-688 ;  also,  ib.  |  207,  218,  277,  289,  IL  §  17. 
810,  811,  868.  »  Crim.  Law,  I.  §  614;  II.  §  12. 

■  Crim.  Law,  I.  §  224,  818,  829,  884,         •  Ib.  II.  |  12 ;  Stat,  dimes,  §  686. 
669,  766;  IL  1 10;  Stat.  Crimes,  |  810.  7  Matthews  Crim.  Law,  486;  8  Chit 

•  dim.  Law,  1. 1 818, 829, 669 ;  IL  1 8,  Crim.  Law,  1127.    See  also  post,  §  36. 
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ing-house  "  is  of  like  meaning  but  narrower,  perhaps  the  substi- 
tution of  it  would  not  render  the  indictment  bad.  If  the  statute 
has  "  dwelling-house,"  the  indictment  must  employ  it,  and  the 
word  "  house,"  being  of  broader  meaning,  will  not  do.1  If  the 
arson  is  of  an  out-building  which  is  a  part  of  the  house,  still,  at 
common  law,  the  term  in  the  allegation  to  designate  it  should  be 
"  house."  a    But  — 

Statutory  Term.  —  Where  a  statute  makes  punishable  the  burn- 
ing, for  example,  of  "  any  house,  barn,  or  out-house,"  8  an  indict- 
ment  upon  it  may  describe  the  structure  by  its  statutory  name 
of  "  barn,"  or  "  out-house,"  if  such  it  is,  though  it  remains  at  com- 
mon law  parcel  of  the  house.4 

§  35*  Form  under  Statute.  —  The  pleader  should  consider,  in 
drawing  the  indictment  upon  a  statute,  whether  the  offence  is 
felony  or  misdemeanor,  alleging  it  to  have  been  committed  "  felo- 
niously "  if  felony,  though  the  word  is  not  in  the  statute ; 6  should 
use  whatever  statutory  terms  are  needful  according  to  explana- 
tions in  another  connection,6  and  should  otherwise  conform  to 
the  rules  for  indictments  on  statutes ;  but,  beyond  this,  he  may 
follow  the  common-law  form.     As  to  both,  — 

§  36.   Allegation  of  Ownership :  — 

Whether  necessary.  —  As,  at  common  law,  one  cannot  commit 
arson  by  burning  his  own  house,  and  as  he  cannot  under  statutes 
except  in  the  circumstances  they  specify,7  the  indictment  must, 
in  some  way,  show  that  the  house  was  not  the  defendant's,  or 
that  it  was  his  in  conjunction  with  the  statutory  circumstances.8 
Moreover,  for  various  reasons,  each  particular  offence,  of  what- 
ever sort,  should  be  identified.9    Both  of  these  objects  may  be 

1  Stat  Crime*,  §  277,  289.  Where,  in  nate  the  structure,  Commonwealth  v. 
an  indictment  npon  a  statute  which  had  Hamilton,  15  Gray,  480 ;  The  State  v. 
the  word  "  dwelling-house,"  the  allega-  Emerson,  63  N.  H.  610 ;  McGarry  v.  Peo- 
tion  was,  that  the  defendant  set  fire  to  a  pie,  2  Lans.  227;  People  v.  Pierce,  11 
house  "used  as  a  dwelling-house/1  being  Hun,  688;  The  State  v.  O'Connell,  26 
the  property  of  A.  B.,  this  was  held  to  be  Ind.  266 ;  People  v.  Haynes,  65  Barb, 
sufficient.  McLane  v.  The  State,  4  Ga.  460, 88  How.  Pr.  860 ;  McGary  v.  People, 
885.  And  see  Page  v.  Commonwealth,  26  45  N.  Y.  153 ;  Reg.  v.  Colley,  2  Moody 
Grat.  948.  &  R.  476 ;    Whiteside  v.  The  State,  4 

2  1  Hawk.  P.  C.  7th  ed.  c.  89,  §  1,  2 ;  8  Cold w.  176 ;  Stat.  Crimes,  §  586. 
Inst;  67 ;  Stat.  Crimes,  §  278,  289 ;  post,  *  Vol.  I.  §  588-687 ;  post,  $  42. 
§  186.  •  Vol.  I.  §  60S-622. 

*  Stat  9  Geo.  1,  c.  22.  ?  Ante,  $  31. 

*  Bex  v.  North,  2  East  P.  C.  1021;         >  And  see  Reg.  v.  Newboult,  Law  Rep. 

Page  v.  Commonwealth,  26  Grat  948.  1  C.  C.  844,  346,  347, 12  Cox  C.  C.  148 
And  see,  as  to  the  statutory  word  to  desig-         *  Vol.  I.  §  506,  607, 666. 
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accomplished  by  an  allegation  of  ownership ;  *  so  that,  whether 
an  indictment  for  arson  is  at  common  law  or  upon  a  statute,  it 
alleges  the  ownership  of  the  structure  burned,  which,  at  the  trial, 
must  be  proved  as  laid.2  But  there  need  be  no  allegation  of 
ownership  where  the  arson  is  of  a  public  building.3  And  by  late 
English  statutes  an  allegation  of  ownership  is  not  necessary  ;  or, 
if  made,  it  need  not  be  proved.4 

in  whom  laid.  —  Arson  being  an  offence  against  the  security  of 
habitation,  the  ownership  is  properly  and  perhaps  in  most  cases 
necessarily  laid  in  any  person  who  has  the  present  actual  occu- 
pancy ;  or,  at  least,  the  right  of  such  occupancy.  It  is  imma- 
terial whether  the  fee  is  in  him  or  not ;  or,  if  he  is  in  actual 
possession,  whether  another  has  a  better  right  to  it  than  he,  or 
not.5    Even — 

§  37.  Wrongful  Ooonpanoy  —  As  Servant —  A  wrongful  occu- 
pancy, by  one  in  his  own  right,  will  support  the  allegation  of 
ownership.6  But  an  occupancy  as  mere  servant  will  not.7  More- 
over, — 

i  Vol.  I.  §  571,  581;    Stat.  Crimes,  Says  Mr.  East:  "  It  requires  great  nicety 

§  448, 1098, 1099.  in  some  cases  to  distinguish  the  person 

*  Vol.  L  {  578;  Martin  v.  The  State,  who  may  be  said  to  occupy  suojure,  and 
38  Ala.  71 ;  The  State  v.  Fish,  8  Dutcher,  against  whom  the  offence  must  be  laid  to 
828;  Rex  ».  Rickman,  2  East  P.  C.  1084;  have  been  committed.  In  Glandfield's 
Martha  v.  The  State,  26  Ala.  72 ;  People  Case,  it  appeared  that  the  out-houses 
v.  Myers,  20  Cal.  76 ;  Commonwealth  v.  burned  were  the  property  of  Blanche 
Wade,  17  Pick.  895 ;  Carter  v.  The  State,  Silk,  widow,  but  were  only  made  use  of 
90  Wis.  647;  Boles  v.  The  State,  46  Ala.  by  John  Silk,  her  son,  who  lived  with 
204;  McGary  e.  People,  45  N.  Y.  158 ;  her,  after  his  father's  death,  in  the  dwell- 
Graham  v.  The  State,  40  Ala.  659.  See  ing-house  adjoining  the  outhouses,  and 
The  8tate  v.  Kroscher,  24  Wis.  64.  Not  took  upon  him  the  sole  management  of 
hi*  own.  — "Did,  &c.  wilfully  burn  a  the  farm,  with  which  these  out-houses 
certain  prairie,  the  said  prairie  not  being  were  used,  to  the  loss  and  profit  of  which 
his  own,"  was  held  good.  The  State  v.  he  alone  stood,  though  without  any  par- 
White,  41  Texas,  64.  ticular  agreement  between  him  and  his 

*  Mott  v.  The  State,  29  Ark.  147 ;  The  mother ;  and  he  paid  all  the  servants,  and 
State  v.  Roe,  12  Vt.  93.  And  see  Stevens  purchased  all  the  stock ;  but  the  legal 
v.  Commonwealth,  4  Leigh,  683.  property  both  in  the  dwelling-house  and 

*  Reg.  v.  Newboult,  supra.  farm  was  in  the  mother,  and  she  alone 

*  Crim.  Law,  II.  §  12, 13 ;  The  State  repaired  the  dwelling-house  and  the  out- 
s'. Toole,  29  Conn.  842 ;  The  State  v.  houses  in  question.  Heath,  J.  held,  that, 
Gailor,71  N.C.  88;  People  v.  Wooley,  44  as  to  the  stable,  pound,  and  hog-sties 
Cat  494 ;  The  State  v.  Moore,  61  Misso.  which  the  son  alone  used,  the  indictment 
276,  Woodford  v.  People,  62  N.  Y.  117,  must  lay  them  to  be  in  his  occupation ; 
126.  And  see  The  State  v.  Lyon,  12  and,  as  to  the  brew-house  (another  of 
Conn.  487 ;  post,  §  187, 188.  the  out-houses  burned),  the  mother  and 

*  Rex  v.  Wallis,  1  Moody,  844 ;  2  Ross,  son  both  occasionally  paying  for  ingre* 
Crimes,  6th  Eng.  ed.  920 ;  post,  §  188.  dients,  the  beer  being  used  in  the  family, 

*  Hickman's  Case,  2  East  P.  C.  1034.    to  the  expenses  of  which  the  mother  in 
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Presumption  of  Ownership. —  From  occupancy,  ownership  is  pre- 
sumed.1   Again,  — 

Cases  depending  on  Other  Reasons.  —  Where  a  statute  makes 
punishable  the  burning  of  a  structure  not  used  for  dwelling,  so 
that  the  offence  is  not  against  the  habitation,  there  is  no  objection 
to  laying  the  ownership  in  the  person  in  whom  is  the  fee,  though 
it  is  under  lease  to  a  tenant  in  possession.3  And  other  changes 
in  the  law  may  in  like  manner  vary  the  rule  as  to  ownership. 

§  38.  Several  Families.  —  Something  as  to  the  ownership  where 
a  house  is  occupied  by  separate  families  has  been  seen  elsewhere.8 
If  the  tenements  are  distinct,  constituting  separate  houses,  the 
ownership  should  be  laid  in  him  whose  tenement  is  burned.  To 
lay  it  in  all  collectively  implies  a  joint  occupancy,  contrary  to  the 
fact  to  be  proved.4  And  where  an  indictment  charges  that  the 
defendant  did  "in  a  certain  store  of  one  H  "  set  fire,  &c,  this  is 
not  sustained  by  proof  of  setting  fire  in  the  same  building,  but  in 
a  different  room  from  the  one  occupied  as  a  store  by  H.6 

§  39.  Form  of  Allegation  of  Ownership.6  —  The  burning  may  be 
alleged  to  be  of  the  house  of  A,7  or  belonging  to  one  A,8  or  occu- 
pied by  A  as  a  residence,9  or  in  the  possession  of  A,10  or  the  prop- 
part  contributed,  though  without  any  though  he  has  made  an  assignment  in 
particular  agreement  as  to  the  propor-  bankruptcy,  if  the  assignee  has  not  taken 
tion,  that  the  same  should  be  laid  in  their  possession.  Rex  v.  Ball,  1  Moody,  HO. 
joint  occupation.  The  prisoner  was  after-  A  room  which  was  separately  leased  to 
wards  convicted  on  a  second  indictment  •  a  merchant  who  occupied  it  as  a  store, 
(which  contained  two  counts,  the  first  haying  no  communication  with  the  other 
laying  the  occupation  in  the  son  alone,  parts  of  the  building,  is  properly  laid  at 
the  other  laying  it  in  the  mother  and  son),  the  property  of  the  lessee.  The  State  v. 
drawn  agreeably  to  this  opinion ;  the  first  Sandy,  8  Ire.  670.  Where  a  building 
baring  improperly  laid  the  whole  prem-  burned  was  occupied  partly  by  a  tenant 
ises  as  in  the  sole  occupation  of  the  who  usually  lodged  there,  and  in  part 
mother ;  and  he  was  executed."  2  East  by  the  owner,  it  was  held  to  be  well  de- 
P.  C.  1084, 1085.  See  also  The  State  v.  scribed  as  the  dwelling-house  of  the  ten- 
Fish,  8  Dutcher,  828 ;  Davis  v.  The  State,  ant.  Shepherd  v.  People,  10  N.  Y.  587. 
62  Ala.  857 ;  post,(§  188.  See  post,  §  188. 

»  The  State  v.  Taylor,  46  Maine,  822;         4  The  State  t>.  Toole,  29  Conn.  842. 
The  State  v.  Jaynes,  78  N.  C  604.  6  The  State  v.  Tennery,  9  Iowa,  486. 

■  People  v.  Fisher,  61  Cal.  810.    And  •  See  post,  §  189. 

see  People  v.  Simpson,  60  Cal.  804 ;  The         7  Wolf  ».  The  State,  68  Ind.  80 ;  Rex 
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State  v.  Moore,  61  Misso.  276;  People  v.  v.  Donna  van,  1  Leach,  4th  ed. 

Shainwold,  51  Cal.  408.  *  Commonwealth  v.  Hamilton,  16  Gray, 

•  Stat.  Crimes,  §  277-289,  particularly  480;  Woodford  v.  People,  62  N.  Y.  117, 

§  286.    The  following  are  some  of  the  125,  126. 

adjudged  points :  A  house  which  a  man  *  Young  v.  Commonwealth,  12  Bush, 

occupies  in  part  for  his  dwelling,  letting  .  248. 

the  rest  to  lodgers,  is  all  properly  de-  w  Rex  v.  Wallis,  1  Moody,  844. 
scribed  as  his.    And  it  is  not  otherwise 
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erty  of  A.1  That  it  "  was  then  and  there  the  property  of  one  L, 
and  was  then  and  there  the  dwelling-house  of  one  C,"  was  ad- 
judged insufficient ;  because  of  the  uncertainty  whether  it  was 
C's  or  L's.  Neither  could  the  defect  be  cured  by  any  rejecting 
of  surplusage.2 

§  40.   Human  Being  in  House :  — 

Kama  unnecessary.  —  In  an  indictment  under  a  statute  making 
it  an  aggravated  offence  to  set  fire  to  a  house  wherein  is  a  human 
being,  the  fact  that  there  was  such  in  the  house  must  be  stated, 
yet  not  necessarily  his  name.8    And,  — 

Fun  statutory  Terms.  —  In  describing  the  offence,  the  full  stat- 
utory terms  must  be  reproduced.4 

§  41.   Allegation  of  Place :  — 

"There  situate."  —  The  words  " there  situate,"  commonly  em- 
ployed in  addition  to  the  ordinary  allegation  of  venue,  and 
retained  in  the  foregoing  form,6  do  not  seem  necessary  in  prin- 
ciple, or  on  the  English  6  or  American  7  authorities. 

§  42.   Allegation  of  Intent :  — 

"Feloniously." — In  most  of  the  States,  the  word  "feloniously" 
must,  of  course,  occur  in  the  indictment  if  the  offence  is  felony, 
as  it  is  at  the  common  law.8    In  addition  to  this,  — 

■  Wilfully,"  "  Maliciously."  —  "  The  burning,"  says  Archbold, 
"  must  be  done  wilfully  and  maliciously,  in  order  to  be  an  offence 
either  at  common  law  or  within  Stat.  7  Will.  4  &  1  Vict.  c.  89."  9 
But  he  adds :  "  If  the  act  be  proved  to  have  been  done  wilfully, 
it  may  be  inferred  to  have  been  done  maliciously,  unless  the  con- 
trary be  proved.  The  absence  of  malice  or  spite  to  the  owner  is 
no  answer  to  the  charge." 10 

§  43.  Continued  —  "  Voluntarily/1  Ac.  —  One  can  hardly  be  cer- 
tain whether  or  not  both  "  wilfully "  and  "  maliciously  "  are 

1  Woodford  v.  People,  supra,  st  p.  126.         *  Rex  v.  Napper,  1  Moody,  44. 

1  People  v.  Myers,  20  Cat.  76.  7  Common  wealth  v.  Lamb,  1  Gray, 

*  The  State  v.  Agnila,  14  Misso.  180;  498.  See  Commonwealth  v.  Barney,  10 
Woodford  v.  People,  62  N.  Y.  117 ;  Beau-  Cush.  480 ;  The  State  v.  Price,  6  Halst. 
mont  v.  The  State,  1  Texas  Ap.  633.  208 ;  The  State  v.  Gaffrey,  4  Chand.  108, 
8ee  Reg.  v.  Fletcher,  2  Car.  ft  K.  216;  166;  The  State  v.  White,  41  Texas,  64. 
Reg.  v.  Paice.  1  Car.  ft  K.  78;  Lacy  v.  *  Vol.  I.  §  684-687;  ante,  §  88,  86; 
The  8tate,  16  Wis.  18 ;  Dick  ».  The  Eellenbeck  v.  The  State,  10  Md.  431. 
8tate,  63  Missis.  884.  »  Archb.  Crim.  PI.  ft  Et.  10th  Lond. 

«  Lewis  v.  The  State,  49  Missis.  864.  ed.  814. 

And  see  Page  v.  Commonwealth,  26  Grat.  10  lb.    Referring  to  Rex  v.  £  Union, 

948 ;  Woodford  v.  People,  supra.  Ross,  ft  Ry.  26. 

*  Ante,  |  38.    See  post,  §  136. 
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indispensable  at  the  common  law.  Practically  the  pleader  in 
caution  will  insert  both.  Most  of  the  statutes  have  both,  con- 
junctively connected ;  then  probably  both  must  be  inserted  in  the 
indictment  to  avoid  a  variance.  Yet  "  maliciously,"  in  the  in- 
dictment, has  been  adjudged  an  equivalent  for  '( wilfully  "  in  the 
statute.1  On  the  other  hand,  "maliciously"  is  of  somewhat 
larger  meaning  than  "  wilfully,"  which,  in  an  indictment,  would 
not,  therefore,  supply  the  place,  it  is  presumed,  of  "  maliciously  " 
in  the  statute.2  Where  the  statutory  words  were  "  feloniously, 
unlawfully,  and  maliciously,"  and  those  of  the  indictment  "  felo- 
niously, voluntarily,  and  maliciously,"  the  variance  was  held  to 
be  fatal.8 

§  44.  "Maliciously"  not  in  Statute.  —  Malice  being  an  ingre- 
dient in  common-law  arson,  it  has  been  deemed  to  be  such  even 
in  arson  under  a  statute  which  does  not  contain  the  term  or 
its  equivalent ;  so  that  the  statutory  indictment  must  charge 
the  act  to  have  been  done  maliciously.  Where  the  words  were 
44  shall  be  guilty  of  burning  any  dwelling-house,  store,  cotton- 
house,  gin,  or  out-house,  barn,  or  stable,  or  shall  be  accessory 
thereto,"  an  indictment  fully  within  them  yet  containing  no 
averment  of  malice  was  held  to  be  bad.4 

§  45.  Following  Language  of  statute.  —  As  to  the  intent,  equally 
with  the  other  parts  of  the  charge,  the  indictment  on  a  statute 
must  follow  its  language.6    And,  — 

Intent  to  Injure.  —  To  fill  the  terms  of  some  of  the  statutes,  it 
must  add  to  the  foregoing  allegations  of  intent,  the  intent  to 

1  Chapman     v.     Commonwealth,     5  under  established  rules  of  law,  to  charac- 

Whart.  427 ;  People  v.  Haynes,  66  Barb,  terize  it.    The  difference  is  simply  that 

460,  38  How.  Pr.  869.  between  offences  which  are  fully  and 

8  Vol.  I.  §  612  and  note,  618.  clearly  defined  in  the  statute,  and  such  as 

*  Rex  v.  Reader,  4  Car.  &  P.  246 ;  Rex  are  described  generally.  In  the  former, 
v.  Turner,  1  Moody,  239.  the  description  contained  in  the  statute 

*  Jesse  v.  The  State,  28  Missis.  100.  is  sufficient;  in  the  latter,  the  offence 
The  rule  of  pleading,  under  which  this  must  be  charged  agreeably  to  the  rules 
decision  proceeded,  was  stated  by  Handy,  of  the  common  law."  p.  109, 110.  See 
J.  as  follows :  "  If  the  words  used  in  the  Vol.  I.  §  628  et  seq.  As  to  the  point  of 
statute  do  not,  in  view  of  the  nature  of  the  text,  see  also  Rex  v.  Minton,  2  East 
the  offence  and  the  recognized  principles  P.  C.  1021 ;  Kellenbeck  v.  The  State,  10 
of  law,  describe  the  offence  so  as  to  con-  Md.  481 ;  Reg.  v.  Lyons,  Bell  C.  C.  88, 
Tey  to  the  mind  a  full  and  clear  idea  of  46.  And  see  The  State  v.  England,  78 
ererything  necessary  to  constitute  the  N.  C.  662. 

crime,  m  such  case  the  full  measure  of  *  Commonwealth  v.  Squire,  1  Met.  268; 
the  offence  must  be  charged  by  the  use  Chapman  v.  Commonwealth,  6  Whart. 
of  such  words  as  are  necessary  and  proper,    427 ;  The  State  v.  Hill,  66  Maine,  866. 
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injure  some  person.1  He  need  not  necessarily  be  the  one  alleged 
to  be  in  possession  of  the  structure.3    Thus,  — 

§  45  a.  Intent  to  defraud  Insurers.  —  A  common  form  of  the 
statutory  intent  is  to  defraud  insurers  or  an  insurance  company ; 3 
in  which  case,  this  intent  must  be  laid  in  the  indictment,  and 
proved  as  laid.4 

§  46.   Allegation  of  the  Burning :  — 

14  Set  Fire  to M  —  u  Burn"  —  (At  Common  Law).  —  The  meaning 
of  these  words  is  stated  elsewhere.5  The  ordinary  common-law 
indictment  has  both  terms.6  In  Chitty  the  form  is,  that  the  de 
fendant  u  feloniously,  &c,  did  set  fire  to,  and  the  same  house 
then  and  there,  by  such  firing  as  aforesaid,  feloniously,  wilfully, 
and  maliciously  did  burn  and  consume." 7  But  the  common-law 
definition  has  only  the  word  "  burn ; "  and  it  is  not  easy  to  see 
that  to  expand  the  allegation  beyond  it,  by  "set  fire  to,"  can 
make  better  what  otherwise  is  abundantly  good.  We  shall 
assume,  therefore,  that  "  burn  "  alone  is  adequate  at  the  common 
law.     But  — 

§  47.    Under  Statutes  —  («  Set  Fire  to  "  —  "  Burn  ").  —  Some  of 

the  statutes  employ  the  term  uset  fire  to,"  others  "burn;"  and, 
whichever  the  statutory  expression  is,  it  ought  properly,  and  per* 
haps  necessarily,  to  be  in  the  indictment.8  Both  are  not  essen- 
tial.9 Or,  if  the  statute  is  in  the  alternative,  "set  fire  to  or 
burn,"  either  will  suffice.10  Still,  in  Maine,  where  "  burn  "  was 
the  statutory  term,  "  set  fire  to  "  was  held  to  be  a  permissible 
equivalent;11  while,  in  Virginia12  and  Arkansas,18  the  contrary 
was  adjudged.  If  we  accept  the  Maine  doctrine,  it  will  not  neces- 
sarily follow  that  "  burn,"  in  the  indictment,  can  take  the  place 
of  "  set  fire  to  "  in  the  statute.14 


i  Ante,  I  36;  Reg.  ».  Paice,  1  Car.  & 
K.  78;  Rex  v.  Newill,  1  Moody,  468; 
Rex  v.  Smith,  4  Car.  &  P.  669. 

*  Rex  v.  Wallis,  1  Moody,  844;  Reg.  v. 
Lyons,  Bell  C.  C.  88. 

*  Crim.  Law,  II.  §  12 ;  Reg.  v.  Lyons, 
Bell  C.  C.  88. 

*  8taadeot>.  People,  82  111.  432;  Evans 
v.  The  State,  24  Ohio  State,  458;  Peo- 
ple 9.  Hughes,  29  Cat  267 ;  People  r. 
8chwartz,  82  Cal.  160;  Reg.  *.  Kitson, 
Dears.  187, 188.  See  Reg.  v.  Newboult, 
Law  Rep.  1  C.  C.  344;  Commonwealth 
r.  Goldstein,  114  Mass.  272. 

»  8ut  Crimes,  |  810,  811. 


ft  Ante,  |  88. 

7  3  Chit.  Crim.  Law,  1127. 
>  VoL  I.  |  613 ;  Archb.  Crim.  PI.  & 
£▼.  10th  Lond.  ed.  814 ;  Howel  v.  Com- 
monwealth, 5  Grat.  664 ;  Hester  p.  The 
State,  17  Ga.  180;  Cochrane  v.  The  State, 
6  Md.  400. 

*  Rex  v.  Salmon,  Ross.  &  Ry.  26 ;  Rex 
v.  Bullion,   1   Moody,  398;   People  v. 
Myers,  20  Cal.  76. 
*  Polsten  v.  The  State,  14  Misso.  468. 
n  The  State  v.  Taylor,  46  Maine,  821 
»  Vol.  1. 1  618. 

»  Mary  v.  The  State,  24  Ark.  44. 
"  Stat.  Crimes,  |  811. 
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§  48.   Further  of  the  Indictment :  — 

Value.  —  If  the  punishment  to  be  inflicted  is  greater  or  less  ac- 
cording to  the  value  of  the  property,  it  must  be  stated  in  the 
indictment ; l  because  every  indictment,  for  whatever  offence, 
must  set  out  every  circumstance  which  the  law  makes  an  element 
in  the  punishment.2  But  where  the  value  is  not  such  a  circum- 
stance, it  need  not  be  alleged.8 

§  48  a.  Degrees.  — The  statutes  in  some  of  the  States  divide 
arson  into  three  or  more  degrees,  distinguished  by  circumstances 
which  they  point  out,  and  the  punishments  differing.  The  in- 
dictment must  allege  the  distinguishing  circumstances  of  the 
degree  for  which  the  punishment  is  to  be  inflicted,  according  to 
the  rule  stated  in  the  last  section ;  but  sometimes,  within  this 
rule,  the  terms  of  the  statute  and  of  the  indictment  are  such  as 
to  permit  a  verdict  for  one  or  another  degree  according  to  the 
facts  proved.4 

§  48  b.  One  Offence  or  more.  — Where  the  burning  is  to  defraud 
insurers,  it  is  one  offence  only  though  different  insurers  have 
separate  policies  on  the  property.5  And  where  the  offender  sets 
fire  to  one  house  to  burn  it,  but,  by  its  communicating,  more  are 
consumed,  he  may  be  charged  for  the  whole  in  one  count  as  one 
offence.6 

§  49.  Attempts.  —  An  indictment  for  an  attempt  to  burn  a 
building  need  not  describe  the  combustible  materials  employed.7 

• 

II.  The  Evidence. 

§  50.  Proof  of  Intent  —  If  the  alleged  intent  is  to  defraud  a 
particular  person,  it  "must,"  says  Archbold,8  "be  proved  as 
laid."     But  from  the  act,  wilfully  performed,  the  law  presumes  the 


»  Vol.  I.  §  640,  566. 

*  Vol.  I.  %  77  et  aeq. 

8  Commonwealth  v.  Hamilton,  15  Gray, 
480,  482;  Brown  v.  The  State,  52  Ala. 
846. 

*  Brown  v.  The  State,  52  Ala.  345; 
Didieu  p.  People,  4  Parker  C.  C.  693; 
Woodford  v.  People,  62  N.  Y.  117 ;  Dedieu 
v.  People,  22  N.  T.  178.  As  to  the  form 
of  the  verdict,  set  Da  via  v.  The  State,  62 
Ala.  357. 
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•  Commonwealth*  v.  Goldstein,  114 
Mass.  272. 

8  Woodford  ».  People,  62  N.  Y.  117. 
Joinder.  —  As  to  the  joinder  of  counts 
and  offences  in  arson,  see  also  Miller  v. 
The  State,  45  Ala.  24  ;  Mitchell  o.  The 
State,  6  Coldw.  63;  Commonwealth  v. 
Cain,  102  Mass.  487. 

7  Commonwealth  v.  Flvnn,  8  Cosh. 
629. 

>  Archb.  Crim.  PI.  &  Et.  10th  Lood. 
ed.  816,  317. 
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intent  to  injure  the  owner  or  occupier  of  the  structure  burned.1 
Yet,— 

Intent  to  defraud  Insurers.  —  Where  the  defendant  is  owner,  and 
the  allegation  is  that  the  burning  was  to  defraud  insurers,  the 
presumptions  are  balanced ;  and,  says  Archbold,  "  the  intent  to 
defraud  cannot  be  inferred  from  the  act  itself,  but  must  be  proved 
by  other  evidence."  The  insurance  policy  must  be  produced,2 
and  the  jury  must  be  satisfied  that  he  knew  of  its  existence ;  such 
knowledge  being  a  necessary  ingredient  in  the  intent  to  injure.8 
Evidence  that  the  insurance  was  for  more  than  the  worth  of  the 
building  is  pertinent;4  also,  that  the  defendant  attempted  to 
procure  payment  of  what  was  thus  excessive.5 

As  to  Husband  and  Wife.  —  "  The  intention  must  be  to  injure 
some  person  who  is  not  identified  with  the  defendant.  Therefore 
a  married  woman  cannot  be  indicted  for  setting  fire  to  the  house 
of  her  husband,  with  intent  to  injure  him.'9  6     / 

§  51.  In  Attempts.  —  The  proof,  in  attempts,  must  show  that 
arson  was  specifically  intended,7  as  well  as  that  the  alleged  act 
toward  it  was  performed.  If  the  charge  is,  that  the  defendant 
attempted  to  set  fire  to  one  building  by  attempting  the  same  to 
another,  proof  of  what  was  done  in  the  latter  is  pertinent,  but  its 
effect  is  for  the  jury.8 

§  52.  View,  and  Parts  burned.  —  In  a  suitable  case,  the  jury  may 
have  a  view 9  of  the  premises  burned.10  Also  a  board  from  the 
burned  building  may  be  produced  in  court.11    And,  — 

What  for  Jury.  —  Whether  such  board  had  been  so  affected  by 
fire  as  to  constitute  a  burning  is  a  question  of  fact  for  the  jury, 
under  instructions  upon  the  law  by  the  court,  as  in  ordinary 


1  Rex  r.  Farrington,  Russ.  &  Ry.  207. 
And  tee  Reg.  p.  Da  vies,  1  Fort.  &  F.  69; 
Reg.  p.  Heseltinc,  12  Cox  C.  C.  404, 6  Eng. 
Rep.  483;  Vol.  I.  §1100.  The  Mean*.— 
Where  defendants  were  charged,  under 
7  &  8  Geo.  4,  c.  80,  §  17,  with  setting  fire 
to  a  wood,  proof  that  the  fire  was  set  to 
a  summer-house  In  the  wood,  whence  it 
communicated  to  the  wood,  was  held  suf- 
ficient; "for  it  is  quite  immaterial  by 
what  means  "  the  burning  "  was  effected." 
Reg.  p.  Price.  9  Car.  &  P.  729. 

*  Rex  r.  GiUon,  Rum.  &  Ry.  188;  Rex 
v.  Doran,  1  Esp.  127. 

•  Martin  p.  The  State,  28  Ala.  71. 

4  Shepherd  p.  People,  19  N.  T.  687 ; 


The  State  p.  Cohn,  9  Nev.  179;  Com 
roonwealth  p.  Hudson,  97  Mass.  666;  The 
State  p.  Watson,  63  Maine,  128 ;  Com- 
monwealth p.  McCarthy,  119  Mass.  864. 

*  People  p.  Trim,  89  Cal.  76;  Reg.  p. 
Gray,  4  Fost.  &  F.  1102. 

6  Rex  p.  March,  1  Moody,  182. 

*  Crim.  Law,  I.  §  728,  729. 

*  Commonwealth  p.  Harney,  10  Met. 
422.  See  Commonwealth  p.  Tucker,  110 
Mass.  408;  Pipe  p.  The  State,  3  Texas 
Ap.  66. 

•  Vol.  I.  §  966. 

u  Fleming  p.  The  State,  11  Ind.  284. 
u  Commonwealth  p.  Betton,  6  Cuah. 
427.    See  Vol.  L  |  966. 
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cases.1  Also,  whether  or  not  the  building  was  a  u  house," 
44  barn,"  or  the  like,  is  a  mixed  question  of  law  and  fact,  to  be 
thus  decided  by  the  jury  under  instructions  from  the  court.2 

§  53.  Confessions  —  of  the  prisoner  are  admissible  in  arson  the 
same  as  in  other  offences,8  and  with  the  like  limitations.4 

Threats — are  also  thus  admissible.5 

Circumstantial.  —  The  evidence  is  often  circumstantial,  as  to 
which  the  like  considerations  apply  as  in  other  offences.6 

Proof  of  Another  Burning.  —  In  proper  circumstances,  it  may  be 
admissible  to  follow  the  recognized  exception  to  the  general  rule, 
and  allow  evidence  against  the  prisoner  of  another  crime ; 7  for 
example,  a  previous  firing  of  the  building  burned,  with  testimony 
casting  suspicion  on  the  defendant.8 


1  Commonwealth  v.  Betton,  supra; 
The  State  v.  Williamson,  42  Conn.  261. 

»  The  State  v.  McGowan,  20  Conn. 
246;  The  State  v.  Smith,  28  Iowa,  666; 
McGarry  v.  People,  2  Lans.  227. 

•  Commonwealth  v.  Ingraham,  7  Gray, 
46 ;  Rep.  v.  Sleeman,  Dean.  249,  6  Cox 
C.  C.  245,  22  Eng.  L.  &  Eq.  606 ;  Rex  v. 
Long,  6  Car.  &  P.  179;  Reg.  v.  Hearn, 
Car.  ft  M.  109;  Reg.  v.  Taylor,  S  Car.  & 
P.  733.  As  to  confessions  in  general,  see 
Vol.  I.  §  1217  et  seq. 

*  Nesbit  v.  The  State,  48  Ga.  238 ; 
Murray  v.  The  State,  48  Ga.  256 ;  Fulton 
v.  The  State,  68  Ga.  224.  Solicitation.  — 
likewise,  the  solicitation  of  another  to 
burn  the  building.  Martin  v.  The  State, 
28  Ala.  71.  Foot-prints  —  may  in  some 
circumstances  be  admissible.  Vol.  L 
i  1097.  See  The  State  v.  England,  78 
N.  C.  662. 
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5  Vol.  L  {  1110;  Commonwealth  o. 
Goodwin,  14  Gray,  66.  As  to  hostile 
feeling,  see  The  State  v.  Moffltt,  81  Iowa, 
816.  See  also  Gregg  v.  The  State,  8  W. 
Va.  705. 

•  Johnson  v.  The  State,  48  Ga.  116; 
Hensley  v.  The  State,  9  Humph.  248; 
Commonwealth  v.  Marshall,  16  Gray,  202 ; 
Brooks  v.  The  State,  51  Ga.  612.  As  to 
circumstantial  evidence  in  general,  see 
Vol.  1.  §  1073-1079. 

7  Vol.  I.  §  1120-1129;  Reg.  r.  Gray, 
4  Fost  &  F.  1102 ;  Commonwealth  v. 
Choate,  106  Mass.  461. 

8  The  State  v.  Rohfrischt,  12  La.  An. 
882;  People  v.  Shainwold,  51  Cal.  468; 
The  State  v.  Freeman,  4  Jones,  N.  C.  5. 
See,  as  to  the  limitations,  Brock  v.  The 
State,  26  Ala.  104. 
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CHAPTER  IV. 

ASSAULT  AND  BATTERY.1 

§  64.    Introduction.  * 

66-62.    Indictment  for  the  Simple  Offence. 
68-64.    For  Aggravated  Assaults  and  Batteries. 
66-70  a.  The  Evidence. 

§  54.  How  the  Chapter  divided.  —  We  shall  consider,  I.  The 
Indictment  for  Simple  Assault  and  Battery ;  II.  The  Indictment 
for  Aggravated  Assaults  and  Batteries  ;  III.  The  Evidence. 

I.  The  Indictment  far  Simple  Assault  and  Battery. 

§  55.  Form.  —  The  forms  for  charging  assault  and  battery, 
ordinarily  employed  under  the  English  common  law,  contain 
more  of  useless  than  needful  allegation ;  as,  that  the  defendant, 
at  a  time  and  place,  "  with  force  and  arms,"  "  in  and  upon  one  N, 
in  the  peace  of  God  and  our  lady  the  queen  then  and  there 
being,  did  make  an  assault,  and  him  the  said  N  then  and  there 
did  beat,  wound,  and  ill  treat,2  and  other  wrongs  to  the  said  N 
then  and  there  did,  to  the  great  damage  of  the  said  N,  and 
against  the  peace  of  our  lady  the  queen,  her  crown,  and 
dignity."  8 

§  56.  For  Assault  only.  —  If,  from  this  form,  the  words  expres- 
sive of  the  beating,  &c.  are  erased,  it  will  remain  good  for  a 
simple  assault.4  It  was  held  good  in  Tennessee  to  say,  that  the 
defendant,  &c.  "  did  then  and  there  unlawfully  make  an  assault 

1  For  the  law  relating  to  Assault,  see  true.    But  he  recommends  their  omission 

Crim.  Law,  II.  §  22  et  seq. ;  relating  to  "  when   only  a   slight   assault   can   be 

Battery,  ib.  §  70  et  seq.    And  for  various  proved."    8  Chit.  Crim.  Law,  821  and 

discussions,  as  to  both  law  and  procedure,  note.    There  is  no  pretence  that  they  are 

see  Stat.  Crimes,  §  216,  468,  490-493,  necessary. 
600-608,  611-614,  618,  761,  762, 1116.  »  Archb.  Crim.  PI.  &  Ev.  10th  Lond. 

*  life   despaired   of,  —  In    Chitty's  ed.  441. 
form  for  common  assault,  it  is  added         4  Post,  {  77  and  note ;  Beg.  v.  Cret- 

bere,  "so  that  his  life  was  greatly  de-  pin,  11  Q.  B.  918;  The  State  v.  Burt,  26 

•paired  of; "  and  he  tells  us  that  these  Vt  87& 
words  are  usual,  even  where  they  are  not 
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on  the  body  of  one  B,  in  the  peace  of  the  State  then  and  there 
being,  and  other  wrongs  and  injuries  to  the  said  B  then  and  there 
did,"  &C1  As  plainly  the  latter  clauses  may  be  omitted,  what 
is  necessary  is  very  little.2 

On  Statute.  —  Sometimes,  'where  the  offence  is  purely  statutory, 
it  may  be  necessary,  in  following  the  words  of  the  statute,  to 
expand  the  averments  beyond  what  the  common  law  requires.3 

§  57.  M  Other  Wrongs."  —  Neither  in  reason  nor  on  any  direct 
authority  are  these  words  of  any  effect  whatever.  They  are  too 
indefinite  for  allegation.  Archbold  says,  that,  under  them,  "  you 
may  give  in  evidence  any  circumstances  of  aggravation  attending 
the  assault  and  battery,  not  of  themselves  amounting  to  a  distinct 
trespass."4  So  doubtless  may  you  under  any  form  that  omits 
them  ;  the  circumstances  attending  any  act  charged  as  criminal 
being  admissible  in  explanation  of  its  character. 

"  Force  and  Arms  "  —  already  explained.5 

u  In  Peace  of  God,"  &c.  —  unnecessary.6 

•  Assault " — is  the  true  technical  word  for  the  act,  and  no 
good  pleader  will  intentionally  experiment  with  any  substitute. 
But  a  battery  includes,  in  law,  an  assault ; 7  and,  in  pleading,  it 
is  often  charged  without  the  word  assault  being  joined ; 8  and 
upon  such  an  indictment  there  may  be  a  conviction  for  simple 
assault.9  It  seems,  also,  that  an  indictment  may  be  so  drawn  as 
to  be  good  for  a  simple  assault,  though  the  wor^.  "  assault "  is  not 
used,  and  there  is  no  technical  charge  of  a  battery.10 

*  To  the  Damage."  —  The  allegation  that  the  assault  was  to  the 
44  damage  "  of  the  party  assaulted  is  not  necessary.11 


1  Bloomer  v.  The  State,  3  Sneed,  66. 

a  And  see  Reg.  v.  Guthrie,  Law  Rep. 
1  C.  C.  241 ;  Conolly  v.  People.  3  Scam. 
474;  Martin  v.  The  State,  40  Texas,  19. 

>  Stat.  Crimes,  §  612-614.  And  see 
The  State  v.  Murphy,  21  Ind.  441 ;  The 
State  v.  Prather,  64  Ind.  63;  Evans  v. 
The  State,  26  Texas,  Supp.  808 ;  Gray- 
son o.  The  State,  37  Texas,  228;  Fulford 
p.  The  State,  60  Ga.  691 ;  The  State  v. 
Trulock,  46  Ind.  289 ;  The  State  v.  Hubbs, 
68  Ind.  416. 

*  Archb.  Crim.  PI.  &  Ev.  10th  Lond. 
ed.  443,  referring  to  2  Phil.  Et.  189. 

»  Vol.  I.  §  602.  In  The  State  v.  El- 
liott, 7  Blackf.  280,  they  were  held  to  be 
unnecessary. 
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*  Vol  I.  §  602 ;  The  State  v.  Elliott, 
supra. 

7  Crim.  Law,  II.  §  72. 

*  See  forms  in  3  Chit.  Crim.  Law,  823, 
826,  827. 

*  Reg.  v.  Taylor,  Law  Rep.  1  C.  C. 
194, 196;  Reg.  v.  Can  well,  11  Cox  C.  C. 
268. 

10  See  and  compare  The  State  ».  M un- 
co, 12  La.  An.  626;  Commonwealth  v. 
Woodson,  9  Leigh,  669 ;  Reg.  v.  Mulroy, 
8  Crawf.  &  Dix,  C  C.  318;  Reg.  v.  Ding- 
man,  22  U.  C.  Q.  B.  288. 

»  Vol.  1. 1  647;  The  State  v.  Wimple, 
8  Black!  214. 
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"Then  and  there."  —  An  allegation  that  the  defendant  did,  at  a 
time  and  place,  feloniously  assault  B,  and,  being  then  and  there 
armed  with  a  dangerous  weapon,  did  actually  strike  him  on  his 
head  with  said  weapon,  not  repeating  the  words  "  then  and 
there "  before  "  did  actually  strike "  has  been  adjudged  suf- 
ficient.1 

§  58.  •  Wilfully  "  —  "  Maliciously."  —  The  word  "  assault "  car- 
ries within  itself  the  idea  of  illegality ; 2  rendering  unnecessary 
the  further  allegation  that  the  act  was  done  "  maliciously/' 3  or 
even  "  wilfully."  * 

§  59.    Joinder  of  Defendants  —  (Principal  of  Second  Degree^  — 

This  offence  may  be  charged  against  two  or  more  jointly.6  And 
it  makes  no  difference  that  they  are  principals  of  different  de- 
grees ;  as,  where  one  does  the  act,  and  another  is  present  abetting 
him.6  The  indictment  may,  if  the  pleader  chooses,  aver  that  both 
did  it,  according  to  the  legal  effect.  How  far,  in  such  a  case, 
the  thing  done  must  appear  in  outward  form  possible  we  have 
already,  in  part,  considered.7  The  Missouri  court  adjudged  it  ill 
to  say,  that  the  defendants,  "  with  a  knife  which  they  with  their 
right  hand  held,  made  an  assault;"  because,  in  the  nature  of 
things,  several  persons  cannot  jointly  have  one  right  hand.8  And, 
in  another  case,  the  same  court  got  rid  of  a  form  of  words  not 
greatly  dissimilar,  by  rejecting  them  as  surplusage.9  But  the 
Connecticut  court,  as  we  shall  by  and  by  see,10  held  good  an  in- 
dictment which  averred  that  two  thrust  "  their  hand  "  into  the 
pocket  of  a  woman,  with  intent  to  steal.11 

§  60.  On  more  than  One.  —  An  assault  may  be  laid  as  com- 
mitted on  more  persons  than  one,  if  the  fact  is  so.12    Then, 


1  Commonwealth  v.  Bugbee,  4  Gray, 
200.  And  tee  The  State  v.  Brown,  8 
Uetsk.  1. 

*  The  Bute  v.  Hays,  41  Texas,  626 ; 
The  State  v.  Hartman,  41  Texas,  662. 

*  United  States  v.  Luni,  1  Sprague, 
311.  See  RicheU  v.  The  State,  1  Sneed, 
606. 

*  The  State  v.  Bray,  1  Misso.  180; 
Vol.  I  {  608. 

*  Vol.  I.  §^69 ;  Fowler  ».  The  State, 
8  Heisk.  164 ;  Reg.  v.  Gordon,  1  Cox  C.  C. 
269;  Lewis  v.  The  State,  33  Ga.  181. 

*  Ante,  {  8;  The  State  v.  McClintock, 
8  Iowa,  208. 

t  Arte,  §6  a. 


8  The  State  v.  Gray,  21  Misso.  492. 
*  The  State  v.  Dalton,  27  Misso.  13. 
See  The  State  v.  McDonald,  67  Misso.  1. 

*>  Post,  §  89. 

11  See  also  The  State  v.  Farley,  14  In<L 
28. 

»  Vol.  I.  §  487 ;  Fowler  v.  The  State, 
8  Heisk.  164 ;  The  State  v.  Bradley,  84 
Texas,  96;  Kenney  v.  The  State,  6R.L 
886,  Ames,  C.  J.  observing :  "  It  is  true, 
that,  in  Rex  v.  Clendon,  2  Stra.  870,  2 
Ld.  Rayra.  1672,  an  indictment  was  held 
bad  upon  this  ground.  In  Rex  v.  Ben- 
field,'  2  Bur.  980,  983,  984,  however,  the 
King's  Bench  overruled  this  oase,  declar- 
ing '  it  not  to  be  law.' "    p.  887. 
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according  to  an  Iowa  case,  the  proofs  must  cover  the  whole 
charge,  an  assault  or  beating  of  one  alone  being  inadequate.1 
But,  in  reason,  an  assault  on  A  and  B  is  an  assault  both  on  A 
and  likewise  on  B  ;  and,  when  it  is  proved  as  to  one,  a  complete 
offence  appears  equally  in  the  evidence  and  in  the  allegation. 
So  the  Massachusetts  court  has  since  held;  namely,  that  the 
charge  may  be  of  an  assault  on  two,  but  the  proofs  need  sustain 
it  only  as  to  one.2 

§  61.  By  Two  on  Bach  other.  —  Assaults  by  two  on  each  other 
have  been  considered  in  various  connections.8  Assuming  that 
wh$t  is  done  constitutes  an  assault  and  battery,  there  may,  per- 
haps, be  circumstances  in  which  each  will  be  so  far  responsible 
for  the  blows  of  the  other  that  the  two  may  be  charged  jointly 
in  one  indictment.  Ordinarily,  on  principle,  they  cannot  be,  and 
there  should  be  two  indictments.  Still,  in  the  language  of  Eng- 
lish, C.  J.,  "the  offences  being  misdemeanors  and  of  the  same 
nature,  the  offenders  may,  it  seems,  be  joined  in  the  same  indict- 
ment, if  severally  charged.4  But  it  is  not  proper  to  do  so,  because 
the  court  has  the  discretion  to  quash  the  indictment."  6 

§  62.    Name  of  Assaulted  Person  —  (Living).  —  The  indiotment 

must  mention  the  name  of  the  assaulted  person  if  known ; 6  or, 
if  not  known,  so  state  by  way  of  excuse.7  Such  person  must 
have  been  living  when  the  assault  was  made  ;  yet  it  is  not  objec- 
tionable to  mention  him  as  "  deceased,"  if,  on  the  whole  allega- 
tion, he  appears  to  have  been  living  at  the  time  alleged.8 


L 


II.  The  Indictment  far  Aggravated  Assaults  and  Batteries.9 

§  63.   Differing  Degrees.  —  Assault  is  an  offence  of  many  degrees. 
The  first  degree  consists  of  simple  assault.    Another  degree  is 


1  The  State  v.  McClintock,  8  Iowa, 
908. 

>  Commonwealth  v.  O'Brien,  107  Mass. 

208. 

s  (Mm.  Law,  I.  §  260  and  note,  636; 
II.  §  86;  ante,  §  24.  And  see  these 
places  as  to  when  the  act  is  indictable ; 
also  Commonwealth  v.  Collberg,  110 
Mass.  860,  compared  with  Common- 
wealth v.  Welsh,  7  Gray,  824,  in  connec- 
tion with  the  Massachusetts  statute,  ante, 
§24. 

«  Vol.  I.  {  478-476. 
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*  The  State  v.  Lonon,  19  Ark.  677. 

*  Johnson  v.  The  State,  46  Ga.  209; 
Gahan  v.  Pebple,  68  HI.  160 ;  Common- 
wealth v.  Gray,  2  Cash.  686 ;  Hart  v.  The 
State,  88  Texas,  882;  Harne  v.  The 
State,  89  Md.  662 ;  People  p.  Murray,  2 
Mich.  N.  P.  94;  The  State  v.  Bitmao, 
18  Iowa,  486 ;  Ranch  v.  The  State,  6 
Texas  Ap.  868;  Black  v.  The  8tate,  67 
Ind.  109. 

7  People  v.  White,  66  Barb.  606. 

*  Commonwealth  v.  Ford,  6  Gray,  47& 

*  And  see  Stat  Crimes,  |  600-609. 


CHAP.  IV.] 


ASSAULT  AND  BATTERY. 


§63(1 


formed  by  adding  a  battery  to  it.  Another,  by  adding  to  it,  or  to 
assault  and  battery,  the  intent  to  effect  some  ultimate  wrong. 
Another,  by  adding  the  use  of  some  instrument  implying  special 
danger.  Another,  by  its  being  made  on  a  person  of  a  special 
class.  And  in  some  of  the  States  the  degrees  are  quite  numer- 
ous.1 Generally  each  degree  above  assault,  or  assault  and  bat- 
tery, is  punished  more  heavily  than  the  lower ;  and,  when  it  is, 
the  indictment  must  set  out  the  aggravating  matter  which  gives 
it  the  particular  degree.2 

In  One  Count  —  (Conviotion  for  Part).  —  The  aggravations  do 
not  require  separate  counts  in  the  indictment ;  but  a  simple  and 
aggravated  or  compound  assault  are  properly  charged  in  one  ; 8 
and  the  conviction  may  be  for  the  whole,  or  for  any  part  which, 
being  well  laid,  is  proved.4  This  doctrine  extends  even  to  cases 
where  the  aggravated  act  is  known  as  a  crime  of  another  name , 6 
but  is  limited  by  some  rules  appearing  elsewhere.6 

§  68  a.  Leading  Roles  aa  to  Allegation.  —  The  count  should  set 
out  an  assault,  or  a  battery,  or  an  assault  and  battery,  as  the  law 
on  which  it  is  drawn  may  specify.7  The  aggravating  matter  may 
be  made  to  appear  either  by  adjectives  or  by  other  qualifying 
words  indicative  of  the  manner  of  the  assault  or  battery,8  or  by 


i  Cokely  p.  The  State,  4  Iowa,  477. 

*  Vol.  I.  {  82 ;  Sloan  p.  The  State,  42 
lad.  670 ;  The  State  v.  Brown,  21  La. 
An.  847 ;  Ash  p.  The  State,  66  Ga.  688 ; 
Hollohan  r.  The  State,  82  Md.  899;  The 
8tate  v.  Jennings,  86  Texas,  608 ;  Green 
wood  v.  The  State,  86  Texas,  687 ;  Stew 
art   p.  The    State,  4  Texas  Ap.  619 
Browning  v.  The  State,  2  Texas  Ap.  47 
Branson  p.  The  State,  2  Texas  Ap.  46 
Bowden  p.  The  State,  2  Texas  Ap.  66 
Coney  p.  The  State,  2  Texas  Ap.  62 
Hajnes  p.  The  State,  2  Texas  Ap.  84 
Nelson  p.  The  State,  2  Texas  Ap.  227 
Chamberlain  p.  The  State,  2  Texas  Ap 
461 ;  Banner  p.  The  State,  2  Texas  Ap 
466 ;  Pngh  p.  The  State,  2  Texas  Ap.  689 
Wilka  v.  The  State,  3  Texas  Ap.  84 
Commonwealth  p.  Fenno,  126  Mass.  887 
The  8tate  p.  Chumley,  67  Misso.  41 
Williamson  v.  The  State,  6  Texas  Ap 
486;  Bountree  p.  United  States,  1  Pin.  69 
Commonwealth  v.  McGahey,  11  Gray 
194;  The  State  v.  Roberts,  62  N.  H.  492 
The  State  v.  Caesady,  62  N.  H.  600. 


•  Vol.  I.  §  438 ;  The  State  p.  Two- 
good,  7  Iowa,  262 ;  The  State  p.  Farley, 
14  Ind.  23;  Cokely  p.  The  State,  supra; 
People  p.  Casey,  72  N.  T.  898 ;  Common- 
wealth p.  Thompson,  116  Mass.  846. 

«  Gillespie  v.  The  State,  9  Ind.  880 ; 
Foley  p.  The  State,  9  Ind.  863;  Brantley 
p.  The  State,  18  Sm.  &  M.  468;  Reg.  p. 
NicholU,  9  Car.  &  P.  267 ;  Orton  p.  The 
State,  4  Greene,  Iowa,  140 ;  Lewis  p.  The 
State,  88  Ga.  181 ;  People  p.  McDonald, 
9  Mich.  160 ;  The  State  p.  De  Laney,  28 
La.  An.  484;  The  State  p.  Robey,  8  Ner. 
812. 

»  Vol.  I.  §  416-420 ;  Reg.  p.  Guthrie, 
Law  Rep.  1  C.  C.  241 ;  Benham  p.  The 
State,  1  Iowa,  642;  The  State  p.  Webster, 
89  N.  H.  96. 

•  Crim.  Law,  I.  §  787-789,  798-816. 
And  see,  as  to  the  subject  of  this  para- 
graph, Stat  Crimes,  §  600;  The  State  p. 
Gummell,  22  Minn.  61. 

'  Miller  p.  The  State,  68  Missis.  408; 
8tat.  Crimes,  §  601. 

•  The  State  p.  Seward,  42  Miseo.  206 ; 

29 


§  64  8PBCTFIC  I88UES  AND  OFFENCES.  [bOOK  XII. 

an  added  clause,1  or  both;2  the  requirement  being,  that  the 
charge  shall  be  brought  within  the  statutory  terms,  and  be  suf- 
ficiently full,  as  in  other  cases  of  indictments  on  statutes.8 
Words  insufficient  as  to  the  aggravation  may  still  leave  the  in- 
dictment good  for  a  simple  assault,  or  assault  and  battery  ;  being 
rejected  as  surplusage.4  Aggravations  not  affecting  the  punish- 
ment to  be  inflicted,  otherwise  than  as  influencing  the  discretion 
of  the  court,  need  not  be  mentioned  unless  the  pleader  chooses ; 5 
but,  as  we  have  seen,8  whatever  is  in  law  essential  to  the  aggra- 
vated punishment  must  be,  or  it  cannot  be  imposed.7 

§  64.  illustrations.  —  Applications  of  these  rules  will  appear 
under  the  titles  Attempt,8  Homicide,9  Rape,10  Abortion,11  and  some 
others.12  Under  an  Iowa  statute,  an  indictment  is  good  which 
alleges  that  the  assault  was  with  a  "  deadly  weapon  "  (the  statu- 
tory words),  without  any  further  description  of  the  weapon.18 
Where  an  assault  is  charged  to  have  been  committed  with  an 

Williams  v.  The  State,  42  Missis.  82S;  Martin  v.  The  State,  40  Texas,  19;  Bit- 

The  State  v.  Ray,  87  Misso.  366;  The  tick  v.  The  State,  40  Texas,  117;  The 

State  v.  Franklin,  86  Texas,  155.  State  r.  Cass,  41  Texas,  652 ;  Meredith  v. 

1  Taylor  v.  Commonwealth,  3  Bush,  The  State,  40  Texas,  480 ;  Mayfleid  v. 

508;    People    v.  English,  30  Cal.  214;  The  State,  44  Texas,  69;  The  State  v. 

Carder  v.  The  State,  17  Ind.  307  ;  The  Rig?,  10  Nev.  284. 

State  v.  Hunter,  44  Texas,  94;  The  State  *  Wood  v.  The  State,  50  Ala.  144; 

v.  Murrah,  25  Texas,  758 ;  Reg.  v.  Cruse,  Nelson  v.  The  State,  2  Texas  Ap.  227 ; 

2  Moody,  68,  8  Car.  &  P.  541.  Higginbotham  v.  The  State,  60  Ala.  188; 

*  The  State  v.  Seward,  supra ;  People  People  v.  O'Neil,  48  Cal.  257 ;  Common- 

0.  Congleton,  44  Cal.  92;    Rasberry  v.  wealth  v.  Hawkins,  11  Bush,  603;  Kruger 

The  State,  1  Texas  Ap.  664;  Prior  v.  v.  The  State,  1  Neb.  365;  The  State  v. 

The  State,  41  Ga.  155 ;  The  State  v.  Mc-  Archer,  34  Texas,  646 ;  Blackburn  v.  The 

Ginnis,  12  La.  An.  748 ;   People  v.  War,  State,  39  Texas,   153 ;  Johnson  v.  The 

20  Cal.  117.  State,  26  Texas,  117. 

>  Stat.  Crimes,  §  501 ;  Baker  v.  Peo-  *  Vol.  I.  §  86 ;  ante,  §  55,  note,  56 ; 

pie,  49  III.  808 ;  The   State  v.  Fee,  19  The  State  v.  Belk,  76  N.  C.  10 ;  The 

Wis.  662 ;  People  v.  Swenson,  49  Cal.  State  v.  Toung,  7  Rich.  1. 

888 ;  Robinson  v.  The  State,  81  Texas,  '  Ante,  §  68. 

170;  Fulford  v.  The  State,  60  Ga.  691 ;  7  Vol.  I.  §  77  et  seq. 

The    State    v.  Jordan,   19    Misso.  212;  8  Post,  §  77-86. 

The  State  v.  White,  14  Kan.  538;  The  •  Post,  §  64&-650 ;  Stat.  Crimes,  §  602- 

State  v.  Elborn,  27  Md.  483 ;  The  State  608. 

v.  Little,  67  Misso.  624;  The  State  v.  10  Post,  §  976, 977 ;  Stat.  Crimes,  §  489- 

Daley,  41  Vt.  664 ;  Wilson  v.  People,  24  498. 

Mich.  410 ;  The  State  r>.  Johnson,  9  Nev.  u  Stat.  Crimes,  §  751-759. 

175;  Reddan  v.  The  State,  4  Greene,  w  Stat.  Crimes,  §  509. 

Iowa,  187  ;    The  State  v.  Shcpard,  10  ls  The  State  v.  Seamons,  1  Greene, 

Iowa,  126;  The  State  v.  Doty,  5  Oregon,  Iowa,  418.    And  see  The  State  r.  Swann, 

491 ;  Commonwealth  v.  Welsh,  7  Gray,  65  N.  C.  880 ;  Maytield  v.  The  State,  44 

824;  The  State  v.  Garvey,  11  Minn.  154;  Texas,  69;  Burton  v.  The  State,  8  Texas 

Manigault   r.  The  State,  63   Ga.  113;  Ap.  408;  Forrest  v.  The  State,  8  Texas 

Robertson  p.  The  State,  81  Texas,  86;  Ap.  282. 
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axe,  there  need  be  no  added  allegation  that  the  axe  is  a  danger- 
ous weapon.1  Not  even  the  instrument  or  its  name  requires 
mention,  unless  by  reason  of  something  in  the  statute,  or  made 
essential  by  its  particular  form.2 

III.   The  Evidence. 

§  65.  Name.  —  As  the  name  of  the  assaulted  person  must  be 
alleged,8  so  also  it  must  be  proved,*  and  any  variance  therein  will 
be  fatal.5  If  the  assault  is  shown  to  have  been  committed  on 
one  of  the  name  averred,  it  will  be  no  objection  that  there  are 
others  of  the  same  name,6  or  that  the  same  person  is  also  known 
by  other  names.7  The  jury  are  to  judge,  under  instructions  from 
the  court,8  of  the  evidence  of  the  name,  the  same  as  of  any  other 
evidence  in  the  case.9 

Character  of  Assaulted  Person.  —  The  character  of  the  assaulted 
person,  not  going  to  the  degree  of  the  offence,10  is  ordinarily  not 
admissible,  especially  if  it  was  not  known  to  the  defendant.  But, 
under  special  circumstances,  what  was  thus  known  may  be 
relevant.11 

Proof  of  Weapon  —  (Wound).  —  If  several  weapons  are  al- 
leged as  the  instruments  of  an  aggravated  assault,  proof  of  any 
one  of  them,  which,  in  law,  makes  the  offence  complete,  will 
suffice.13  The  wound  must  not  appear  to  have  been  inflicted  by 
a  weapon  other  than  that  laid,  or  implied  from  the  allegation ; 18 
except  where  such  allegation  is  surplusage,  and  perhaps  in  some 
other  exceptional  cases.14 

1  DollarhiJe  p.  United  States,  Morris,  fly.  —  An  indictment  under  a  statute  for 

383.  disturbing  the  peace  of  the  family  of 

*  Montgomery  p.  The  State,  4  Texas  Mary  Riggs  was  held  to  be  supported  by 
Ap.  140 ;  Payne  p.  The  State,  5  Texas  evidence  that  she  was  in  fact  the  head  of 
Ap.  85 ;  The  State  v.  Moore,  65  Misso.  the  family,  though  she  had  living  a  hus- 
006.  See  The  State  p.  O'Flaherty,  7  Nev.  band  who  had  abandoned  her.  The  State 
153 ;  The  State  p.  Roderigas,  7  Nev.  828.  p.  Slater,  22  Misso.  464. 

*  Ante,  {  62.  10  The  State  p.  Burt,  25  Vt.  878 ;  The 

*  McLaughlin  p.  The  State,  62  Ind.  State  v.  Jackson,  17  Misso.  544. 

279;  McLaughlin  p.  The  State,  62  Ind.  "  The  State  p.  Meader,  47  Vt.  78; 

476;  The  State  v.  Boylsonf  3  Minn.  438.  Stevens  p.  The  State,  1  Texas  Ap.  691. 

*  Swails  p.  The  State,  7  Blackf.  824 ;  "  The  State  p.  McClintock,  1  Greene, 
Commonwealth  p.  Booth,  2  Va.  Cas.  394.  Iowa,  892 ;  People  p.  Casey,  72  N.  Y.  398. 

«  Rex  p.  Peace,  8  B.  &  Aid.  579.  »  Rex  p.  McDermott,  Rubs.  &  Ry .  866 ; 

7  Johnson  p.  The  State,  46  Qa.  269.  Kouns  p.  The  State,  8  Texas  Ap.  18. 

*  The  State  p.  Curran,  18  Misso.  320.  And  see  Johnson  p.  The  State,  86  Ala. 

*  Commonwealth  p.  O'Baldwin,   103  863. 

Mast.  210;  Commonwealth  p.  Stone,  108        "  Post,  §  514;  Ryan  p.  The  State,  62 
Mass.  421.    Disturbing  Peace  of  Fam-    Ind.  167. 
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§  66.  Borne  Presumption* — (Pistol  loaded).  —  To  prove  that  a 
pistol  was  loaded  with  a  ball,  which  inflicted  the  wound  instead 
of  the  wadding,  it  was  deemed  competent  and  sufficient  to  show, 
that,  when  fired,  it  was  pointed  to  the  head  of  the  wounded  man, 
and  it  made  a  loud  report  for  a  weapon  of  its  size,  though  no  ball 
was  found.1  Where  the  accusation  is  of  an  assault  with  a  loaded 
pistol,  the  presumption  appears  to  be,  in  the  absence  of  proof  to 
the  contrary,  that  the  weapon  was  loaded.2 

Husband's  Participation.  —  If  a  wife  commits  an  assault  and  bat- 
tery  in  the  presence  of  her  husband,  and  he  does  not  interpose 
to  restrain  her,  the  jury  may  infer  that  her  act  was  done  with  his 
consent,  and  convict  both.3 

§  67.  Proof  of  Intent.  —  The  practitioner  should  inquire, 
whether,  in  his  particular  case,  a  specific  evil  intent  —  as,  to 
commit  rape,  to  take  life,  or  the  like  —  is  in  law  an  essential 
element  in  the  offence,  or  whether  general  wickedness  of  mind 
will  suffice.  If  the  former,  there  must  be  evidence,,  not  merely 
of  the  assault,  but  from  which  also  the  jury  may  infer  the  spe- 
cific purpose.4  Yet  this  evidence  may  be  circumstantial.5  For 
example,  — 

Declaration  of  Purpose.  —  Prior  declarations  of  purpose  are  ad- 
missible to  this  issue.8    Also  — 

Hate.  —  Observations  evincing  bitter  hatred  to  the  assaulted 
person,  made  by  the  prisoner  the  next  day  after  the  assault,  have 
been  admitted.7    So  —  * 

Confessions  —  are  admissible.3 


*  Rex  v.  Weston,  1  Leach,  4th  ed.  247. 

»  Allen  v.  People,  82  111.  610;  Burton 
v.  The  State,  3  Texas  Ap.  408.  See  post, 
§96. 

>  Phillips  v.  Phillips,  7  B.  Monr.  268. 
This  is  a  civil  case,  but  there  is  no  reason 
to  suppose  the  presumption  would  be  dif- 
ferent on  an  indictment.  And  see  Crim. 
Law,  I.  §  785. 

«  Crim.  Law,  I.  §  785 ;  The  State  v. 
Jefferson,  8  Hairing.  Del.  571 ;  The  State 
t«.  Daley,  41  Vt  564 ;  Garrity  v.  People, 
70  111.  88;  The  State  v.  Glovery,  10  Ner. 
24;  Maxwell  v.  The  State,  8  Heisk.  420. 

»  Vol.  I.  §  1073-1079, 1101 ;  post,  §  97 ; 
Crim.  Law,  I.  §  735,  736 ;  Taliarferro  v. 
The  State,  40  Texas,  522  ;  Bradley  v. 
The  State,  10  Sm.  &  M.  618 ;  The  State 
o.  Napper,  6  Nev.  113 ;  The  State  ».  Doty, 
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5  Oregon,  491 ;  The  State  v.  Jackson,  17 
Misso.  544;  Commonwealth  v.  Siik,  111 
Mass.  431;  Monday  v.  The  State,  82  Ga. 
672;  Reg.  v.  Cox,  1  Fost  &  F.  664; 
Brown  v.  The  State,  55  Ga.  169 ;  Roberts 
v.  People,  19  Mich.  401 ;  Corneille  v.  The 
State,  16  Ind.  232 ;  People  v.  Kerrains,  I 
Thomp.  &  C.  833 ;  Anderson  v.  The  State, 
1  Texas  Ap.  780 ;  Lockwood  v.  The  State, 

1  Texas  Ap.  749;  Coney  v.  The  State,  2 
Texas  Ap.  62;  Doyle  ».  The  State,  5 
Texas  Ap.  442;  Scott  v.  The  State,  48 
Ala.  420;  Field  v.  The  State.  50  Ind.  15; 
Tatum  v.  The  State,  59  Ga.  638. 

<  Vol.  I.  §  1110;  Head  v.  The  State, 

2  Ind.  488. 

*  Meeks  v.  The  State,  51  Ga.  429. 
'  Vol  I.  §  1217  et  seq. ;  Bob  v.  The 
State,  82  Ala.  560. 


CHAP.  IV.]  ASSAULT  AND  BATTERY.  §  68 

Prior  Intercourse  —  Res  Gestae,  —  In  one  case,  it  was  laid  down 
that  what  took  place  between  the  prisoner- and  prosecutor  in  the 
forenoon,  the  assault  being  in  the  evening,  was  too  remote  to  be 
of  the  res  gestce,  so  not  admissible.1  In  another,  to  show  resent- 
ment by  the  prisoner  toward  the  person  assaulted,  and  a  conse- 
quent motive,  the  State  was  permitted  to  prove  that  the  latter 
had  said  in  the  hearing  of  the  former,  shortly  before  the  transac- 
tion, that  "  no  honest  man  would  avail  himself  of  the  bankrupt 
act ; "  in  connection  with  the  further  fact,  that  the  defendant's 
father  had  been  talking  of  taking  the  benefit  of  this  act.  This 
case  lies  close  to  the  border ;  and  Gaston,  J.,  said  of  it :  "  The 
circumstance  per  se  would  be  exceedingly  weak  ;  but,  in  connec- 
tion with  the  other  evidence  in  the  case,  it  was  entitled  to  some 
regard."  2 

§  68.  In  General  —  The  evidence  of  this  offence,  as  of  any 
other,  will  vary  with  the  circumstances  special  to  the  individual 
instance,  while  yet  it  will  be  kept  within  the  general  rules  ex- 
plained in  the  first  volume.     Thus,  — 

Defendant's  Character.  —  The  defendant  may  put  in  issue  ^ifl 
character,  as  there  shown ; 3  but  no  proof  of  character,  good  or 
bad,  can  be  introduced  in  the  first  instance  against  him,  to  create 
a  presumption  of  guilt.4 

Conspiring  —  Res  Gestae.  —  Whatever  is  of  the  res  gestae  is  gen- 
erally admissible,6  so  may  be  the  declarations  of  co-conspirators 
against  each  other.6  When,  therefore,  an  assault  appeared,  but 
it  was  doubtful  which  party  was  the  aggressor,  acts  and  declara- 
tions of  third  persons  tending  to  show  a  conspiracy  to  mob  the 
defendant  were  held  admissible,  whether  notice  of  them  was 
brought  home  to  the  defendant  or  not.7    And  — 

Rule  .and  Special  Faot  combining. — The  cases  wherein  it  becomes 
necessary  to  apply  general  rule  and  special  fact  to  each  other 
are  very  numerous.3 

i  Roscnbaum  v.  The  State,  88  Ala.  8  Toes  v.  The  State,  4  Eng.  42 ;  The 

851     See  The  State  v.  Goodrich,  19  Vt.  State  v.  Bruce,  24  Maine,  71 ;   Tarver  v. 

116.  The  State,  43  Ala.  354 ;  Commonwealth 

*  The  State  r.  Griffis,  8  Ire.  604.  v.  Cooley,  6  Gray,  350 ;  People  v,  Bowen, 

*  Vol.  I.  §  1112-1110.  40  Cal.  654 ;  Smith  v.  The  State,  2  Ohio 

*  Henderson  v.  The  State,  12  Texas,  State,  511 ;  Commonwealth  v.  Bean,  111 
625;  McKenzie  v.  Allen,  8  Strob.  546.  Mass.  488;  The  State  p.  Weeks,  1  Der. 

*  Vol.  I.  §  1083-1087.  186 ;  Commonwealth  v.  Lincoln,  110  Mass. 

*  Vol.  I.  §  1248.  410  ;    Robinson  v.  Wilson,  22  Vt.  85 ; 
'  Tompkins  v.  The  State,  17  Ga.  856.     Richards  p.  The  State,  8  Texas  Ap,  428. 

See  Harris  ».  The  State,  53  Ga.  640. 
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§  69.    Husband  and  Wife  aa  to  Each  Other.  —  We  have  seen  that, 

in  these  cases,  where*  personal  violence  has  been  inflicted  by  a 
husband  on  his  wife  or  a  wife  on  her  husband,  the  married  par- 
ties may  be  witnesses  for  and  against  each  other.1  There  are  in- 
timations that  this  evidence  is  to  be  limited  to  the  instances  in 
which  no  other  competent  witnesses  were  present,2  but  such  is 
not  the  common  doctrine.  The  necessity  which  creates  an  ex- 
ception to  the  rule  forbidding  the  matrimonial  harmony  to  be 
disturbed  by  the  parties  testifying  in  each  other's  causes  "  is  not," 
said  Lord  Mansfield,  "  a  general  necessity,  as  where  no  other 
witness  can  be  had ;  but  a  particular  necessity,  as  where,  for 
instance,  the  wife  would  otherwise  be  exposed  without  remedy 
to  personal  injury."  8 

§  70.    Presumption  aa  to  Chastisement  —  Where  the  alleged  as* 

sault  is  by  a  parent  on  his  child,  a  teacher  on  his  pupil,  or  the 
like,  in  chastisement,  it  is  probably  the  better  doctrine,  that,  if 
the  relationship  appears,  the  chastisement  will  be  presumed  to  be 
reasonable  and  for  sufficient  cause,  until  the  contrary  is  shown. 
Said  Caruthers,  J. :  u  To  hold  a  parent  bound  to  prove  that  he 
had  good  cause  to  whip  his  child,  or  be  subject  to  a  conviction 
upon  indictment,  would  be  monstrous."  4 

§  70  a.  Court  or  Jury.  —  Whether  force  used  to  repel  a  battery 
was  appropriate  in  kind  and  degree  is  a  question  of  fact  for  the 
jury ;  to  be  decided,  of  course,  under  instructions  upon  the  law 
from  the  court.5 

1  Vol.  I.  §  1153;  1  Greenl.  Ev.  §  848;         '  Bentiey  p.  Cooke,  8  Dong.  422,  424. 
Rex  d.  Azir,  1  Stra.  633 ;   Soule's  Case,         *  Anderson  v.  The  State,  8  Head.  456, 

6  Greenl.  407  ;  The  State  v.  Boyd,  2  Hill,  457. 

8.  C.  288 ;    Rex  v.   Serjeant,   Ryan  &         *  Commonwealth  v.  Bush,  112  Mass. 

Moody,  N.  P.  852,  854 ;  The  State  v.  280.    See  Silvas  v.  The  State,  22  Ohio 

Neill,  6  Aln.  085 ;  Commonwealth  v.  Mar-  State,  00 ;  Weaver  v.  The  State,  24  Ohio 

phy,  4  Allen,  491.  State,  684. 

•  The  State  v.  Davis,  8  Brev.  8. 
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CHAPTER  V. 

ft 

ATTEMPT.1 

§71-78.  Introduction. 

74-76.  Solicitation!  to  Crime. 

77-86.  Committing  Lower  Crime,  intending  Higher. 

86-93.  Other  Acts,  intending  a  Particular  Crime. 

94-07.  The  Evidence. 

§  71.  Two  Elements.  —  An  indictable  attempt  consists  of  two 
elements,  —  a  specific  intent  to  do  something  which  constitutes  a 
substantive  crime,  and  an  act  toward  but  short  of  its  completion.3 
Both  of  these  elements,  therefore,  should  be  charged  in  every 
indictment;  the  only  question  being  how  minutely.  And  the 
proofs  should  cover  both. 

§  72.  Obscurity  of  Subject  —  The  obscurity  of  this  subject, 
explained  elsewhere,3  extends  as  well  to  the  procedure  as  to  the 
law.  The  difficulties  are  in  the  condition  of  the  authorities,  par- 
ticularly as  to  the  indictment.  Viewed  in  the  light  of  principle, 
this  subject  is  as  plain  as  most  others. 

Kind  of  Attempt  —  The  indictment  will  in  some  degree  vary 
with  the  kind  of  attempt.     Hence  — 

§  73.  How  the  Chapter  divided.  —  We  shall  consider,  I.  The 
Indictment  for  Soliciting  to  Crime ;  II.  The  Indictment  for  com- 
mitting a  Lower  Crime  intending  a  Higher;  III.  The  Indict- 
ment for  Other  Acts  falling  short  of  a  Particular  Substantive 
Crime  intended ;  IV.  The  Evidence. 

I.  The  Indictment  for  Soliciting  to  Crime.* 

§  74.  In  General  —  Though  commonly  a  solicitation  is  by 
words,  their  tenor  need  not  be  set  out  in  the  indictment,  but 

1  For  the  law  of  this  subject,  see  Crira.         *  For  the  law  of  thin  sab-title,  see 

law,  1. 1  723  et  seq.  Crim.  Law,  I.  J  676,  767,  768 ;  IL  §  20, 

«  Crim.  Law,  L  |  727-780.  62. 
*  Crim.  Law,  I.  §  725. 
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their  substance  will  suffice.1  The  allegation  may  be  simply  that 
the  defendant  did  "solicit,"  or  that  he  did  "incite,"  —  or  did 
"  solicit  and  incite,"  a  —  the  person  operated  upon  to  commit  the 
offence ;  the  one  word  indicating  the  criminal  act  with  sufficient 
minuteness.  And  when  to  this  is  added  the  proper  statement  of 
the  particular  offence  meant,  the  intent  of  the  defendant  appears, 
and  the  indictment  for  the  attempt  is  complete.8    Thus,  — 

Soliciting  to  Larceny  or  Embezzlement  —  An  English  form  for 
soliciting  a  servant  to  steal  and  embezzle  his  master's  goods  is, 
that  the  defendant,  at  a  time  and  place,  "  falsely,  wickedly,  and 
unlawfully  did  solicit  and  incite  one  J.  W.,  a  servant  of  one  J.  N., 
to  take,  embezzle,  and  steal  a  large  quantity,  to  wit,  one  hundred 
pounds'  weight  of  cotton  twist,  of  the  goods  and  chattels  of  his 
master,  the  said  J.  N."  4  The  allegation  that  the  attempt  was  to 
procure  the  commission  of  two  offences  does  not  render  the  in- 
dictment double  ; 5  but,  as  probably  in  some  States  there  cannot 
be  both  an  embezzlement  and  a  larceny  of  the  same  goods  from 
the  same  owner,6  this  part  of  the  form  is  in  such  States,  at  least, 
not  to  be  commended.7    In  like  manner,  — 

§  75.  Soliciting  to  Perjury  —  To  abstain  from  Testifying.  — 
"  Though,"  says  Starkie,8  "  some  of  the  old  indictments  for  en- 
deavoring to  suborn  state  an  offer  of  money,9  yet  it  has  been 
deemed  sufficient  to  charge  an  endeavor  to  suborn  generally, 
without  stating  the  means.  So  in  an  indictment  for  endeavoring 
to  keep  away  a  witness."  l0  The  particular  perjury  meant  to  be 
procured  need  not  be  stated.1?     Again,  — 


»  Vol.  I.  §  569-568. 
»  Vol.  I.  §  434-436. 

*  Rex  v.  Higgins,  2  East,  6,  and  the 
other  cases  cited  elsewhere  to  this  sub- 
title ;  also  People  v.  Thompson,  87  Mich. 
118 ;  Stuckmyer  v.  The  State,  29  Ind.  20. 

«  Archb.  Crim.  PI.  &  Et.  18th  Lond. 
sd  806;  lb.  19th  ed.  1025. 
»  Vol.  I.  §  437 ;  post,  §  93. 

*  Crim.  Law,  II.  f  828,  829. 

*  This  is  in  substance  the  form  held 
good  in  Rex  v.  Higgins,  2  East,  5.  But 
the  objection  intimated  in  my  text  — 
namely,  that  the  solicitation  was  to  an 
act  legally  impossible  —  was  not  raised ; 
the  indictment  being  treated  as  for  a  so- 
licitation simply  to  steal,  and  the  princi- 
pal question  being  whether  this  was 
indictable.     Soliciting  to  born  —  ( Ar- 
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son).  — In  People  v.  Bush,  4  Hill,  N.  T. 
138,  "the  fourth  count  charged,"  says 
the  report,  "  that  the  defendant,  on,  4c., 
at,  &c.,  falsely,  wickedly,  &c.,  did  solicit 
and  incite  one  Kinney,  unlawfully,  felo- 
niously, &c.,  in  the  night-time  to  set  Are 
to  a  certain  barn  of  said  Sheldon,  situate, 
&a,  with  intent  to  injure  said  Sheldon, 
against  the  peace  of  the  people/'  &c.  It 
was  held  sufficient. 

•  1  Stark.  Crim.  PI.  2d  ed.  146. 
»  Rex  v.  Margerum,  Trem.  P.  C.  168; 
Rex  v.  Buckingham,  Trem.  P.  C.  171, 
174. 

u  Fitzg.  263.  See  also  Rex  v.  Plymp- 
ton,  2  Ld.  Raym.  1377 ;  Watson  v.  The 
State,  6  Texas  Ap.  11. 

"  The  State  v.  Holding,  1  McCord,  81. 


CHAP.  V.]  ATTEMPT.  §  77 

Attempted  Bribery.  —  An  indictment  for  attempting  to  bribe  an 
officer,  by  a  corrupt  offer  of  money,  to  summon  such  jurors  as  the 
defendant  should  nominate,  has  been  adjudged  good,  though  it 
did  not  mention  what  specific  sum  was  offered.1 

§  76.  Seducing  from  AUegianee.  —  When,  by  37  Geo.  3,  c.  70,  a 
punishment  was  provided  for  **  any  person  who  shall  nuliciously 
and  advisedly  endeavor  to  seduce  any  person  or  persons  serving 
in  His  Majesty's  forces,  by  sea  or  land,  from  his  or  their  duty 
and  allegiance  to  His  Majesty,"  it  was  held  sufficient  to  allege 
that  the  defendant,  at  a  time  and  place,  "  feloniously  did  mali- 
ciously and  advisedly  endeavor  to  seduce  Matthew  Lowe,  he  the 
said  Matthew  Lowe  then  and  there  being  a  person  serving  in  His 
Majesty's  forces  by  land,  from  his  duty  and  allegiance  to  his  said 
Majesty."  Said  Perryn,  B. :  "  An  endeavor  to  seduce,  to  entice, 
and  to  stir  up,  though  a  conclusion  from  an  infinite  variety  of 
facte  and  circumstances,  is  but  a  conclusion  of  fact,  is  itself  a 
fact,  admitting  of  no  definition  or  description.  The  fact  is  fully 
expressed  by  the  mere  force  of  the  word  4  endeavor,'  and  can  only 
be  expressed  by  that  word ;  like  the  words  4 conspire,  maintain, 
aid  and  abet,'  which,  in  indictments  for  the  offences  of  conspiracy, 
maintenance,  &c,  do  sufficiently  express  the  offences  charged  in 
the  indictment,  without  circumlocution,  and  without  showing  in 
what  manner  and  by  what  means  the  conspiracy,  maintenance, 
aiding  and  abetting,  &c,  were  produced."9 

Two  Elements.  —  Practically,  therefore,  the  indictment  under 
this  sub-title  consists  of  the  two  allegations  of,  first,  the  solicita- 
tion ;  and,  secondly,  the  thing  solicited  to.  The  general  term, 
without  descending  to  particulars,  is  adequate  for  the  first ;  and, 
for  the  second,  the  indictment  need  not  be  formal  and  minute,  as 
where  the  substantive  offence  is  charged. 

II.    The  Indictment  for  committing  a  Lower  Crime  intending  a 

Higher. 

§77.  In  General  —  The  attempts  within  this  sub-title  are,  in 
the  main,  and  perhaps  entirely,  statutory.  And  the  rule  for  the 
indictment  is,  that  it  must  set  out  the  lower  offence  as  fully  and 

1  Commonwealth  v.  Chapman,  1  Va.  Leach,  4th  ed.  790 ;  Winsmore  v.  Green* 
Cat.  188.  bank,  Wfflea,  677, 688  and  note. 

1  Bex  v.  Fuller,  1  B.  &  P.  180,  186,  2 
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accurately  as  though  it  were  the  sole  object  of  complaint ;  and 
to  this  must  be  added  an  allegation  of  the  intent  to  commit 
the  higher.  But  the  latter  need  be  mentioned  only  in  terms 
reasonably  precise,  as  pointed  out  under  our  last  sub-title,  not 
necessarily  in  the  minute  forms  required  in  an  indictment  there- 
for.1   Thus,  — 

Assault  intending  Murder. —  Where  it  is  a  statutory  crime  to 
assault  any  one  with  intent  to  kill  him,  to  murder  him,  or  the 
like,  the  indictment  need  only  charge  that  the  defendant,  at  a 
time  and  place,  "  did  make  an  assault "  on  a  person  named,  or, 
in  seme  other  form  of  words,  did  what  else  is  necessary  to  be 
alleged  in  an  indictment  for  simple  assault,2  "  with  intent  then 
and  there  feloniously,  wilfully,  and  of  his  malice  aforethought  to 
kill  and  murder  "  such  person.8  Of  course,  if  the  statute  requires 
a  battery  also  to  constitute  the  offence,  it  must  be  alleged ;  other- 
wise it  need  not  be.4  But,  in  the  absence  of  any  thing  special  in 
the  statute,  the  manner  of  the  assault,  or  of  the  beating,  or  the 
kind  of  weapon,  need  not  be  stated.6    Still,  — 

§  78.  More,  with  like  intent  —  Where  the  statute  requires  more 
of  substantive  wrong  than  a  simple  assault,  or  assault  and  bat- 
tery, in  addition  to  the  ulterior  intent,  such  excess  must  also  be 
alleged.6    And  the  statute  may  be  construed  in  a  way  to  re- 

1  And  Bee  ante,  §  68  a;  Browning  v.         *  The  State  v.  Seward,  42. Miss o.  206; 

The  State,  2  Texas  Ap.  47 ;  The  State  ».  Miller  v.  The  State,  58  Missis.  403.     And 

Malcolm,  8  Iowa,  413 ;  Cokely  v.  The  see  The  State  v.  Brown,  21  La.  An.  347. 
State,  4  Iowa,  477.  *  Williams  i\  The  State,  47  Ind.  568; 

>  Ante,  §  56.  Rice  v.  The  State,  16  Ind.  298 ;  Nash  v. 

»  The  State  v.  Dent,  8  Gill  &  J.  8 ;  The  State,  2  Texas  Ap.  362 ;   The  State 

Harrison  v.  The  State,  2  Coldw.  232;  Hart  v.  Chandler.  24  Misso.  871 ;  The  State  v. 

v.  The  State,  88  Texas,  882 ;  People  v.  Chumley,  67  Misso.  .41 ;   Martin  v.  The 

English,  80  Cal.  214  ;   The  State  v.  Fee,  State,  40  Texas,  19 ;  Bittick  ».  The  State, 

19  Wis.  562 ;  People  v.  S  wen  son,  49  Cal.  40  Texas,  117 ;  Mayfield'tr.  The  State,  44 

888 ;  Fulford  v.  The  State,  50  Ga.  591 ;  Texas,  59 ;    Browning  v.  The  State,  2 

Meredith  v.  The  State,  40  Texas,  480;  Texas  Ap.  47;  The  State  ».  Sheparcl,  10 

The  State  v.  Walker,  40  Texas,  485;  Iowa,  126.      And  see  Commonwealth  v. 

Montgomery  v.  The  State,  4  Texas  Ap.  Gala  van,  9  Allen,  271.    There  are  a  few 

140 ;   Stewart  v.  The  State,  4  Texas  Ap.  cases  which  appear  to  require,  contrary  to 

519.    Name.  —  The  name  of  the  person  the  text,  the  particulars  of  the  assault, 

meant  to  be  killed  should  be  stated;  it  Beasley  v.  The  State,  18  Ala.  585;  Trex- 

being,  for  example,  insufficient  to  say,  ler  v.  The  State,  19  Ala.  21 ;  The  State 

"with  intent,  in  so  striking  and  beating  v.  Johnston,  11  Texas,  22;  Wood  v.  The 

him  the  said  J.  W.  with  the  club,  &c.f  ft-  State,  60  Ala.  144. 

loniously,  &c.,  to  kill  and  murder,  against,         *  The  State  v.  Brown,  21  La.  An.  847 ; 

&&,"  where  J.  W.  had  been  mentioned  Browning  t*.  The  State,  2  Texas  Ap.  47 ; 

only  as  the  person  assaulted.    The  State  The  State  v.  Shepard,  10  Iowa,  126 ;  The 

».  Patrick,  8  Wis.  812.    And  see  post,  State  v.  Jordan,  19  Misso.  212. 
f82. 
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quire  more,  though  it  does  not  in  terms,  according  to  principle* 
stated  in  the  first  volume.1    Thus,  — 

§  79.  With  Knife,  with  intent  —  The  allegation  was  held  good 
that,  at  a  time  and  place,  the  defendant,  "  with  a  certain  large 
knife  which  he  then  and  there  had  and  held  at  and  against  the 
body  of  the  said  A,  then  and  there  did  cut,  thrust,  and  stab, 
with  the  intent  the  said  A  then  and  there  feloniousty,  wilfully, 
and  of  malice  aforethought  to  kill  and  murder/' 2    Also,  — 

With  Pistol,  with  intent  —  It  has  been  adjudged  adequate  to 
allege,  that,  at  a  time  and  place,  the  defendant  did  make  a  "  vio- 
lent and  aggravated  assault  with  a  pistol,  and  did  then  present 
the  said  pistol  at  said  G.  W.  T.  and  did  then  and  there  shoot  at 
said  G.  W.  T.  with  intent  to  kill,"  8  &c.    And  — 

§  80.  Statutory  Terms.  —  These  indictments,  like  all  others  on 
statutes,  should  be  sufficiently  in  the  statutory  terms  to  satisfy 
the  rules  laid  down  in  our  first  volume.4    Thus,  — 

Deadly  Weapon,  &o.  —  Where  a  statute  made  punishable 
"  every  person  who  shall  be  convicted  of  any  assault  and  battery 
upon  another,  by  means  of  any  deadly  weapon,  or  by  such  other 
means  or  force  as  was  likely  to  produce  death,  with  intent  to 
kill/4  an  allegation  of  assault  and  battery  with  the  intent  to  kill, 
not  adding  that  it  was  by  means  of  a  deadly  weapon,  or  by  any 
other  such  means  as  were  likely  to  produce  death,  was  held  to 
be  insufficient.6    Again,  — 

1  Vol.  I.  §  028-630.  to  kill  and  murder."    To  this  it  was  ob- 

*  The  State  c.  Bullock,  13  Ala.  418.  jected,  first,  that  the  manner  in  which 

8  The  State  v.  Lutterloh,  22  Texas,  the  pistol  was  used,  or  attempted  to  be 

210.    In  The  State  v.  Croft,  16  Texas,  used,  was  not  mentioned ;  secondly,  that 

675,  the  indictment,  says  the  report,  but  the  intent  to  kill  was  alleged  vaguely. 

without  marks  of  quotation,  was  as  fol-  But  the  indictment  was  held  to  be  good. 

lows:  "that  the  defendant,  on,  &c.,  at.  See  also  The  State  v.  Cryer,  20  Ark.  64; 

6a,  with  a  certain  pistol  of  the  value  of  Cronkhite  v.  The    State,   11   Ind.  307; 

fire  dollars,  then  and  there  loaded  and  Nixon  v.  People,  2  Scam.  267 ;  People  v. 

charged  with  gunpowder  and  one  leaden  Urias,  12  Cal.  325 ;  The  State  v.  Munco, 

bullet,   which   said   pistol   he,  the  said  12  La.  An.  625. 

William  Croft,  in  his  right  hand  then  and         *  Vol.  I.  §  608-622 ;  post,  §  88 ;  Sloan 

there  held,  in  and  upon  one  D.  H.  Law-  v.  The  State,  42  Ind.  670;  The  State  v. 

reoce,  whose  Christian  name  is  to  the  White,  14  Kan.  538 ;  Baker  v.  People,  49 

grand  jurors  aforesaid  unknown,  in  the  111.  308  ;  Reddan  v.  The  State,  4  Greene, 

peace  of  God  and  the  State  of  Texas  then  Iowa,   137;   Williams  v.  The  State,  42 

and    there  living,  wilfully,  feloniously,  Missis.  828. 

and  of  malice  aforethought,  did  make  an         *  People  v.  Davis,  4  Parker  C.  C.  61. 

assault,  with  intent  him  the  said  D.  H.  And  see  Rex  v.  Jackson,  1  Leach,  4th  ed. 

Lawrence  then  and  there  wilfully,  felo-  267,  1  East  P.  C.  419 ;  Rex  v.  Pegge,  1 

niousiy,  and  of  his  malice  aforethought  East  P.  C.  420. 
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Malice,  Ac.  —  Where  the  statutory  provision  was,  that  an  as- 
sault and  battery,  made  with  express  malice  and  with  the  intent 
to  kill,  should  be  punished  in  a  particular  way,  the  words  "of 
his  malice  afoiethought"  were  adjudged  inadequate  in  the  in- 
dictment ;  for,  by  a  general  rule,  all  indictments  upon  statutes 
must  state  all  the  circumstances  constituting  the  definition  of 
the  crime,  and  in  the  words  which  the  statute  has  made  techni- 
cal.1    Again,  — 

"  Intent "  —  "  Attempt "  —  "  Intention."  —  Where  the  statute 
had  the  word  "  intent,"  —  u  with  intent  to  kill,"  —  it  was  deemed 
defective  to  allege  that  the  act  was  done  with  the  "  attempt " 
mentioned  ;  because,  when  the  words  of  the  statute  "  are  descrip- 
tive of  the  offence,  they  must  be  used."2  But  where  "inten- 
tion" was  employed  in  the  indictment  instead  of  the  statutory 
term  "intent,"  this  was  held  not  to  be  fatal.3  And,  in  a  verdict, 
assault  with  "  attempt "  has  been  adjudged  legally  equivalent  to 
assault  with  "intent."  Said  the  court:  "It  seems  impossible  to 
doubt,  that  the  only  distinction  between  an  intent  and  an  attempt 
to  do  a  thing  is,  that  the  former  implies  the  purpose  only,  while 
the  latter  implies  both  the  purpose  and  an  actual  effort  to  carry 
that  purpose  into  execution." 4  Since,  therefore,  the  word  "  at- 
tempt" embraces  the  full  meaning  of  "intent,"  with  something 
more,  it  is  not  impossible  the  courts  may  hereafter  hold  it  to  be 
an  admissible  substitute  in  an  indictment.5 

§  81.  Assault  intending  "Felony."  —  Where  the  statute  makes 
punishable  an  assault  "  with  intent  to  commit  a  felony,"  the  in- 
dictment should  not  simply  follow  the  statutory  words,  but  it 
must  specify  the  particular  felony  intended ; 6  as,  for  example,  — 

Intending  Rape.  —  Under  the  English  statute  for  "  assault  with 
intent  to  commit  felony," 7  where  the  intended  felony  was  rape 

1  Anthony  v.  The  State,  13  Sm.  &  M.  the  indictment  was  defective  from  this 

263.    See  alsjp  Jennings  v.  The  State,  9  cause,  the  error  was  cured  by  force  o! 

Misso.  856 ;   The  State  v.  Stewart,  29  the  statute  of  1811 ;  but  it  seems  to  hare 

Misso.  419.  been  deemed  good. 

*  The  State  v.  Ross,  26  Misso.  426 ;         *  Prince  v.  Tiie  State,  35  Ala.  867, 
The  State  v.  Marshall,  14  Ala.  411;  the  869,  opinion  by  R.  W.  Walker,  J. 
judge,  in  the  latter  case,  adding :  "  To         *  Vol.  I.  §  012  et  seq.    And  see  John- 
charge  one  with  an  attempt  to  murder  is  son  u.  The  State,  14  Ga.  55. 
the  mere  charge  of  a  legal  result."    And         9  The  State  v.  Hailstock,  2  Blackf. 
tee  Nugent  v.  The  StAte,  19  Ala.  540.  257.    And  see  Wilburn  v.  The  State,  41 

1  The  State  v.  Tom,  2  Jones,  N.  C.  Texas,  237. 
414.    Strictly,  the  decision  was,  that,  if        *  9  Geo.  4,  c.  81,  §  25,  superseded  by 
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the  allegation  is,  that  the  defendant,  at  a  time  and  place,  "  in  and 
upon  one  A.  N.,  then  [and  there]  being,  did  make  an  assault, 
and  her  the  said  A.  N.  did  then  [and  there]  beat,  wound,  and  ill 
treat,  with  intent  her  the  said  A.  N.  violently  and  against  her 
will  feloniously  to  ravish  and  carnally  know."  l     As  to  the  — 

§  82.  Form  of  stating  intent  to  ravish.  —  The  name  of  the  per- 
son to  be  ravished  must  appear  as  well  in  the  allegation  of  the 
intent  to  ravish  as  in  that  of  the  assault.2  "Ravish"  is  the 
proper  word,3  but  probably  not  indispensable  where  the  idea  is 
otherwise  adequately  conveyed.4  Yet  simply  to  say  that  the 
intent  was  to  commit  a  rape  on  the  person  assaulted  seems  not  to 
be  deemed  sufficient.6  Nor  need  the  word  "  rape  "  appear.8  The 
expression,  "  with  intent  to  ravish  and  carnally  know  the  said 
Margaret  Bolen,"  not  adding  "  against  her  will,"  or  any  equiva- 
lent, has  been  adjudged  inadequate.7  The  age  of  the  female 
need  not  be  given,8  except  in  some  cases  of  carnal  abuse,  where 
age  is  an  element  in  the  offence.9    And,  — 

§  83.  FoUow  statute.  —  In  these  cases  of  assault  with  intent 
to  commit  rape,  as  in  others,  the  needful  statutory  terms  must  be 

followed.10 

« 

§  84.  Assault  intending  Robbery.  —  A  form  for  assault  with  in* 
tent  to  rob,  deemed  good  in  England,  is,  that  the  defendant,  at  a 
time  and  place,  "  in  and  upon  one  J.  N.  then  [and  there]  being, 
feloniously  did  make  an  assault,  with  intent  the  moneys,  goods, 
and  chattels  of  the  said  J.  N.,  from  the  person  and  against  the 
will  of  him  the  said  J.  N.,  feloniously  and  violently  to  steal,  take, 
and  carry  away."  n     There  is  room  for  objecting  to  this  form  that 

24  &  25  Vict.  c.  100,  §  38,  the  words  of  10  Ante,  §  80 ;  Grandison  v.  The  State, 

which  are,  "  Whosoever  shall  assault  any  2  Humph.  451 ;  Elijah  v.  The  State,  2 

person  with  intent  to  commit  felony."  Humph.  456  ;    Henry  v.  The   State,  4 

»  Archb.  Crim.  PI.  &  Ev.  13th  Lond.  Humph.  270;  Pleasant  v.  The  State,  13 

ed.  680.  Ark.  360 ;  Nelson  *.  The  State,  6  Ala 

•  Ante,  §  77,  note  ;  Nugent  v.  The  894.  See  Commonwealth  v.  Bennet,  2 
State,  10  Ala.  640.  Va.  Cas.  235 ;    Williams  t>.  The  State, 

»  Whherby  v.  The  StAte,  39  Ala.  702.  Wright,  42. 

•  Christian  0.  Common  wealth,  23  Grat.  n  Archb.  Crim.  PI.  &  Ev.  13th  Lond. 
964;  People  r.  Brown,  47  Cal.  447.  ed.  357;  19th  ed.  458;   Reg.  v.  Huxley, 

•  The  State  v.  Williams,  41  Texas,  98.  Car.   &  M.  696.     See  Rex  v.  Monteth,  2 

•  People  v.  McDonald,  9  Mich.  150.  Leach,  4th  ed.  702  ;   Rex  v.  Remnant,  2 
'  Mean  v.  Commonwealth,  2  Grant,    Leach,  4th  ed.  583,  6  T.  R.  109 ;  Rex  v. 

Pa.  885.  Randall,  1  Leach,  4th  ed.  267.    Compare 

•  Bowles  v.  The  State,  7  Ohio,  2d  pt.  with  Chitty's  form,  3  Chit.  Crim.  Law, 
248.  808,  809.    See  also  Dickerson  v.  Com- 

9  SUt.  Crimes,  §  487 ;  post,  §  976.  mon  wealth,  2  Bush,  1. 
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it  is  silent  as  to  the  element  of  putting  in  fear.1  Yet  probably 
the  united  words  **  violently'?  and  "from  the  person  "  sufficiently 
supply  the  apparent  omission.2 

§  85.  The  Subject  of  Robbery  meant.  —  No  particular  descrip- 
tion of  the  thing  meant  to  be  taken  by  the  robbery  is  required.8 

III.  The  Indictment  for  Other  Acts  falling  short  of  a  Particular 

Substantive  Crime  intended. 

§  86.  At  Common  Law  and  under  Confirmatory  Statutes.  —  Under 
this  sub-title  are  embraced  the  ordinary  common-law  attempts, 
and  those  under  statutes  confirmatory  of  the  common  law.  As 
to  the  latter,  it  is  in  most  of  our  States  provided,  that,  in  the 
words  of  the  New  York  enactment,  "  every  person  who  shall  at- 
tempt to  commit  an  offence  prohibited  by  law,  and  in  such 
attempt  shall  do  any  act  towards  the  commission  of  such  offence, 
but  shall  fail  in  the  perpetration  thereof,  or  shall  be  prevented 
or  intercepted  in  executing  the  same,  shall,"  &c.4  This  is  the 
exact  common-law  doctrine  of  attempt,  and  no  reason  occurs  to 
the  author  requiring  any  difference  in  allegation  between  indict- 
ments  on  the  statute  and  on  the  common  law. 

How  the  Form. —  In  this  class  of  attempts,  what  is  not  indict- 
able becomes  so  by  reason  of  its  combination  with  an  intent  to 
accomplish  an  indictable  result.     Hence  the  act  and  the  intent 

* 

must  both  be  set  out,  and  in  a  way  to  make  the  combination  of 
the  two  appear  on  the  face  of  the  allegation  criminal.6  To  illus- 
trate, — 

§  87.  Attempt  to  steal  —  (Description  of  Goods).  —  It  has  been 
held  adequate,  against  the  objection  that  the  goods  intended  to 
be  stolen  were  insufficiently  described,  to  allege  that,  at  a  time 
and  place,  the  defendant  "  the  goods  and  chattels  of  Thomas  Roe, 
in  the  dwelling-house  of  the  said  Thomas  Roe,  situate  in  the 
borough  of  Brighton,  in  the  county  of  Sussex,  did  attempt  felo- 
niously to  steal,  take,  and  carry  away."  "  Where  there  is  only 
an  attempt,"  said  Pollock,  C.  B.,  "  it  is  not  always  possible  to 

*  Post,  §  1001,  1002.    See  Common-         «  People  v.  Bash,  4  Hill,  N.  T.  188; 

wealth  v.  Tanner,  6  Bu*h,  316.  Commonwealth  v.  Clark,  6  Grat.  676? 

a  Crim.  Law,  II.  §  1166-1170.  Crim.  Law,  I.  §  748. 

8  Conolly  v.  People,  8  Scam.  474,  478;         »  See  ante,  §  71,  74,  76. 
post,  §  87. 
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say  what  property  the  would-be  thief  meant  to  steal."  x  This 
doctrine,  as  to  the  description  of  the  goods,  is  alike  just  in  reason 
and  conformable  to  the  other  authorities.2    But,  — 

§  88.  Continued  —  (Description  of  Act  —  "  Attempt").  —  In  the 
description  of  the  act,  the  above  form  does  not  satisfy  the  rules 
of  good  pleading ;  and,  had  it  been  objected  to  on  this  ground,  it 
ought  to  have  been  adjudged  ill.  The  single  word  "  attempt " 
—  "  did  attempt  feloniously  to  steal,"  &c.  —  does  not,  as  the  alle- 
gation should,8  show  to  what  class  of  attempts  to  steal  the  goods 
the  individual  instance  belonged,  the  nature  or  extent  of  what 
was  done,  or  any  thing  else  special  to  the  particular  accusation. 
Nor,  even  in  a  general  way,  does  it  make  a  prima  facie  case ; 
because  not  all  attempts  to  steal,  either  goods  in  general,  or  spe- 
cific goods,  are  indictable.  The  attempt,  to  be  so,  must  be  in  an 
adequate  degree  proximate  to  the  completed  theft,  and  of  a 
standard  magnitude.4  We  have  seen  that  a  solicitation  to  a  lar- 
ceny is  a  punishable  attempt  to  commit  it,  while  yet  the  form  of 
the  allegation  is,  not  that  the  defendant  did  attempt,  &c,  but  did 
"  solicit,"  or  "  incite,"  Ac. ;  stating  the  manner  in  which  the  at- 
tempt in  the  individual  instance  was  made.6  And,  in  the  Ameri- 
can practice,  however  the  English  may  be,  the  like  doctrine  is, 
by  the  better  authorities,  extended  to  all  other  attempts  ;  namely, 
that  it  is  not  enough  to  charge  the  defendant  with  having  simply 
attempted  to  steal  the  goods  or  do  the  other  criminal  thing,  but 
the  act  whereby  the  individual  attempt  was  made  must  be  set 
out.a    For  example,  — 

§  89.   Pocket-picking.  —  Where  a  larceny  is  attempted  by  pick 
ing  a  pocket,7  not  only  is  the  allegation  inadequate  that  the 
defendant  "  did  attempt  feloniously  to  steal "  the  goods  of  the' 
person  whose  pocket  it  was,8  but  even  the  added  clause,  "  by 
picking  the  pocket"  of  such  person,  will  not  render  the  accusa* 


1  Reg.  v.  Johnson,  Leigh  &  C.  480, 
490,  10  Cox  C.  C  13. 

*  Ante,  §  70,  77,  81,  84,  86 ;  People  ». 
Ah  Ye,  81  Cal.  451;  Keg.  r.  Bullock, 
Dear*.  663,  86  Eng.  L.  4fe  Eq.  008;  Reg. 
r.  Lawes.  1  Car.  A  K.  62 ;  The  State  v. 
Jones,  10  Iowa,  206.  It  is  probably  neces- 
sary to  state  the  ownership  of  the  goo«ls 
meant  to  be  stolen,  or  allege  a  reason  for 
not  stating  it-  Reg.  v.  Marsh,  1  Den.  C.  C. 
605, 3  Cox  C.C.  670,  Temp.  &M.  192.  And 
see  The  State  v.  Wilson,  80  Conn.  600. 


«  Vol.  I  §  329,  881,  506,  609,  614,  617, 
619,  688,  610, 611,  623-026,  629. 

*  Crim.  Law,  I.  §  727,  728,  737  et  seq., 
769,  764. 

*  Ante,  §  74.    See  post,  §  126. 

*  Randolph  v.  Commonwealth,  6  S.  & 
R.  398;  The  State  v.  Brannan,  3  Ner. 
288 ;  United  Suites  v.  Ulrici,  8  Dil.  632. 

1  Crim.  Law,  I.  §  741-745. 
'  Ante,  §  87, 88. 
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tion  sufficiently  minute  and  specific.1  Yet,  particularizing  one 
degree  further,  it  has  been  well  held  good  to  say,  that,  at  a  time 
and  place,  the  defendants  "  wilfully  and  maliciously  did  make  an 
assault  on  the  person  of  a  woman "  described,  "  and  then  and 
there  did  thrust  their  hand  into  the  pocket  of  said  woman,  with 
intent,  in  so  doing,  the  moneys,  goods,  and  chattels  of  said 
woman,  if  any  such  should  then  and  there  be  found  in  her  per- 
sonal possession,  feloniously  to  take,  steal,  and  carry  away  from 
her  person."  2    Again,  — 

§  90.  Attempted  Mayhem.  —  It  has  been  adjudged  insufficient 
to  charge,  that  the  defendant,  at  a  time  and  place,  "  with  a  cer- 
tain pistol  then  and  there  loaded  with  gunpowder  and  one  leaden 
bullet,  which  he  the  said,  &c.  in  his  right  hand  then  and  there 
held,  then  and  there  did  attempt  feloniously  to  maim,  disfigure, 
disable,  and  kill "  a  person  named ;  for  "  the  indictment  ought  to 
have  alleged  some  act  done  by  the  defendant,  of  such  a  nature  as 
to  constitute  an  attempt  to  commit  the  offence  mentioned."9 
On  the  contrary,  however,  — 

§  91.  Alabama  Doctrine.  —  In  Alabama,  under  statutes  some- 
what modifying  the  forms  of  indictments,  a  charge  that  a  de- 
fendant slave  "  attempted  to  commit  a  rape  on  M.  C,  a  white 
female,"  was  held  to  be  good.  Said  Stone,  J. :  The  indictment 
"  need  not  aver  how  near  to  its  full  accomplishment  the  at- 
tempted rape  had  been  carried ; "  adding,  —  "  If  we  were  to  go 
further,  and  require  that  the  indictment  shall  express  the  par- 


*  The  State  v.  Wilgon,  80  Conn.  600 ; 
Randolph  v.  Commonwealth,  0  S.  &  R. 
$98.  Attempt  by  False  Pretences. — 
In  England  it  has  been  held  adequate  to 
charge,  that  the  defendants,  by  "divers 
false  nnd  fraudulent  pretences,  unlaw- 
fully, knowingly,  and  designedly  did  at- 
tempt and  endeavor  feloniously  to  steal, 
take,  and  carry  away  of  and  from  the 
said  John  Gaisford  a  large  sum  of  money, 
to  wit,  the  sum  of  twenty  pounds,  of  the 
moneys  of  the  said  John  Gaisford  "  Reg. 
v.  Bullock,  Dears.  053,  86  Eng.  L.  &  Eq. 
808.  This  case  appears  to  be  contrary 
to  the  doctrine  of  the  text.  But  in  it,  as 
in  Reg.  v.  Johnson  (ante,  §  86),  the  ob- 
jection now  under  consideration  was  not, 
I  infer  from  the  report,  presented  to  the 
court.  In  another  case  it  was  adjudged 
inadequate  to  say,  that  the  prisoner  "  did 
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unlawfully  attempt  and  endeavor  fraud- 
ulently, falsely,  and  unlawfully  to  obtain 
from  the  Agriculturalist  Cattle  Insurance 
Company  a  large  sum  of  money,  to  wit, 
the  sum  of  22/.  10s.,  with  intent  thereby 
then  and  there  to  cheat  and  defraud  "  the 
company;  because,  first,  the  nature  of 
the  attempt  was  not  sufficiently  specified ; 
secondly,  the  property  in  the  money  was 
not  laid  in  any  one.  Reg.  v.  Marsh,  1 
Den.  C.  C.  60o,  8  Cox  C.  C.  670. 

*  The  State  v.  Wilson,  supra.  And 
for  forms  held  good,  not  greatly  differing 
from  this,  see  Commonwealth  v.  Fortune, 
106  Mass.  692;  Commonwealth  v.  Bon* 
ner,  97  Mass.  687  ;  Commonwealth  n. 
8herman,  106  Mass.  169;  Corneille  v. 
The  State,  16  Ind.  282. 

•  Commonwealth  v.  Clark,  6  Grat  676b 
684. 


CHAP.  V.]  ATTEMPT.  §  94 

ticular  acts  of  which  the  attempt  consists,  we  should  greatly 
innovate  on  our  present  brief  and  simple  forms  of  indictment, 
and  introduce  a  particularity  of  averment  and  description 
which  would,  in  many  cases,  amount  to  a  denial  of  justice."  * 
And, — 

Hew  York.  —  Cowen,  J.  has  left,  in  New  York,  a  dictum  that 
"  an  attempt  in  any  form  to  commit  an  offence  is  within  the 
statute ;  and  the  particular  manner  in  which  the  attempt  was 
made  need  not  be  pointed  out  by  the  indictment."  2    But  — 

§  92.  General  Doctrine.  —  The  doctrine  generally  prevailing  in 
our  States  requires,  in  cases  of  attempts,  the  same  as  in  all  other 
criminal  cases,  the  elements  of  the  alleged  wrong  to  be  set  out 
in  the  indictment ;  so  that  the  court  can  see  whether  or  not  the 
law  has  been  violated,  and  the  defendant  can  know  to  what  he 
must  make  answer.8 

§  93.  Duplioity  —  (More  Crimes  than  One  meant).  —  As  already 
seen,4  a  count  is  not  necessarily  double  which  charges  an  attempt 
to  commit  more  offences  than  one.  There  is  but  one  attempt, 
though  the  object  aimed  at  is  multifarious.6 


IV.   The  Evidence. 

§  94.  AH  the  Elements — How  where  Substantive  Offenoe  proved.— 
Every  element  entering  into  the  attempt  as  charged  must  be 
shown  with  the  reasonable  exactness  demanded  in  criminal  evi- 
dence.8 By  the  rules  prevailing  in  a  part  of  our  States,  if,  in 
attempted    felony,  the   actual   commission  of   the   substantive 

'  Lewis  v.  The  State,  35  Ala.  880,  890,  Thompson,  87  Mich.  118;  Collins  v.  The 

referring  to  the  form  in  the  Code,  also  to  State,  8  Heisk.   14 ;    Commonwealth  u. 

Rex  v.  Fuller,  1  B.  &P.  180;  Lawson  v.  Murphy,  12  Allen,  449;  Queen  v.  The 

The  State,  20  Ala.  66;  Sterne  v.  The  State,  6  Har.  &  J.  282;    Stuck  my er  #\ 

8tate,  20  Ala.  48.  The  State,  29  Ind.  20;  The  State  p.  Ab- 

*  People  t.  Bush,  4  Hill,  N.  Y.  188,  bott,  10  N.  H.  507;  Fairlee  v.  People,  11 
184.  111.  1. 

*  And  see,  for  other  forms,  for  the  at-  4  Vol.  I.  §  487 ;  ante,  §  74. 

tempt  treated    of  under  this   sub-title,         *  And  see  Rex  v.  Fuller,  1  B.  &  P.  180, 

Commonwealth  v.  McLaughlin,  106  Mass.  2  Leach,  4th  ed.  790 ;  The  State  p.  Smith, 

460;  Madden  v.  The  State,  1  Kan.  340;  24  Texas,  286. 

Cunningham  v.  The  State,  49  Missis.  086;         8  Vol.  I.  §  1062-1065;  Commonwealth 

Baatett  v.  The  State,  41  Ind.  808 ;  Brad-  v.  McLaughlin,  106  Mass.  460 ;  Madden 

ley  p.  The  State,  82  Ark.  704 ;  The  State  v.  The  State,  68  Ga.  668 ;  Garrity  v.  Pec 

9.  Tarborough,  77  N.  C.  624 ;   Willey  c.  pie,  70  111.  88 ;  The  State  r.  White,  41 

The  State,  62  Ind.  246;  Collins  v.  The  Iowa,  816;  Thompson  v.  The  State,  43 

State,  26  Texas  Supp.  202 ;  People  v.  Texas,  688. 
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offence  intended  is  proved,  there  can  be  *  no  conviction  for  the 
attempt.1 

On  Indictment  for  Substantive  Offence.  —  Where  the  indictment  is 
for  a  substantive  offence,  and  an  attempt  only  is  proved,  in  some 
of  our  States,  and  under  some  forms  of  the  allegation,  there  can 
be  a  conviction  for  the  attempt ; a  in  others,  not.8 

§  95.  Husband's  Attempt  to  kUl  Seducer  of  Wife.  —  If,  on  an  in- 
dictment against  a  husband  for  attempting  to  shoot  the  seducer 
of  his  wife,  there  is  evidence  of  her  want  of  chastity,  he  may 
rebut  this  by  counter  evidence.  And  if,  had  he  shot  the  man, 
the  homicide  would  be  excusable,  the  attempt  which  failed  is 
so  equally.4 

§  96.    Presumption  —  (Attempt  to  Murder)*  —  If  a  gun  is  lev* 

elled  at  one  within  shooting  distance,  it  is  presumed  to  be  loaded.6 
And, — 

§  97.  Probable  Consequences.  —  As  in  Other  criminal  cases,  SO  in 
these  of  attempt,  the  probable  consequences  of  one's  act  are  pre- 
sumed to  have  been  intended.6  But,  in  attempt,  this  presump- 
tion is  never  of  law,  always  only  of  fact ;  for  — 

Intent.  —  In  all  these  cases  the  jury  must  be  satisfied,  that,  in 
fact,  the  defendant  entertained  the  particular  evil  intent  alleged 
against  him.7  Not  necessarily  by  direct  testimony,  but  in  some 
form,  this  intent  must  be  affirmatively  shown  in  evidence.8 

i  Crim.  Law,  I.  §  787-789;  The  State  <  Biggs  v.  The  State,  29  Ga.  723. 

v.  White,  35  Misso.  500.  »  Ante,  §  66 ;  Caldwell  v.  The  State,  6 

*  Crim.  Law,  L  §  809 ;    Hill  v.  The  Texas,  18. 

State,  53  Ga.  125;  Stapp  t>.  The  State,  3  *  Vol.  I.  §  1100. 

Texas  Ap.  138;  Miller  v.  The  State,  58  7  Crim.  Law,  I.  §  728,  729;  The  State 

Ga.  200;  The  State  in  McLaughlin,  44  v.  White,  41  Iowa,  816;  Reg.  v.  Cox,  1 

Iowa,  82;  Usher  v.  Commonwealth,  2  Fost.  &  F.  664;  The  State  v.  Jefferson,  8 

Duv.  894.  Harring.  Del.  571. 

'  Crim.  Law,  ut  sup. ;  Rex  v.  Harm-  9  Vol.  I.  §  1101 ;  ante,  §  67;  Roberts 

wood,  1  Russ.  Crimes,  5th  Eng.  ed.  870,  v.  People,  19  Mich.  401 ;   The  State  v. 

1  East  P.  C.  411 ;  Wash  v.  The  State,  14  Neely,  74  N.  C.  425;  Meeks  v.  The  State, 

6m.  &  M.  120 ;  Reg.  v.  Nicholls,  2  Cox  61  Ga.  429 ;  Garrity  v.  People,  70  111.  88 ; 

C.  C.  182.    See  Mathews  v.  The  State,  People  p.  Jones,  32  Cal.  80;  Pratt  c,  The 

88  Texas,  102.  State,  56  Ind.  179. 
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CHAPTER  VI. 


BABBATBY.1 


§  98.  Form  of  Indictment  —  The  old  forms  of  indictment  for 
this  offence  charge,  with  averment  of  time  and  place,  that  the 
defendant  "was,  and  yet  is,  a  common  barrator;"  adding,  that 
he  "  divers  quarrels,  strifes,  suits,  and  controversies  among  the 
honest  and  quiet  liege  subjects  of  our  lord  the  king,  then  and 
there  did  move,  procure,  stir  up,  and  excite  ; "  and  concluding, 
» to  the  evil  example,  &c,  and  common  nuisance  of  the  liege 
subjects  of  our  said  lord  the  king,  and  also  against  the  peace, 
&c."  2    As  certainly  essential*  in  this  form  are  — 

§  99.  "  Common  Barrator."  —  These  words,  technically  descrip- 
tive of  the  offence,  cannot  be  dispensed  with,  or  "  supplied  by 
words  which  may  import*  as  much,  such  as  a  common  oppressor 
and  disturber  of  the  peace,  or  a  stirrer  up  of  strife  among  neigh- 
bors."*   And  — 

"Against  the  Peace" — are  essential  in  the  conclusion.4 

§100.  Particulars.  —  It  is  believed  that  the  middle  clause  in 
the  above  form,  which,  in  mentioning  "  divers "  suits  and  the 
like,  points  to  no  one  act  with  the  certainty  required  in  ordinary 
criminal  pleading,  is  superfluous.6  The  term  "  common  barra- 
tor" is,  contrary  to  the  general  rule  in  other  cases,  sufficiently 
definite.6  But  the  court  will  order  a  bill  or  note  of  the  particu- 
lars,7 and  limit  the  proofs  to  the  instances  therein  set  down.8 


1  For  the  law  of  this  offence,  see  Crim. 
Law,  II.  §  68  et  seq. 

*  2  Chit  Crim.  Law,  282.  A  little 
more  extended,  but  otherwise  like  this, 
is  the  form  in  Rex  v.  Spencer,  Trem.  P.  C. 
224. 

*  Note  to  Bex  v.  Urlyn,  2  Saund.  Wins. 
ed.  808  ;  Rex  v.  Hardwicke.  1  Sid.  282; 
Reg.  v.  Hannon,  6  Mod.  811;  1  Hawk. 
P.  C.  Curw.  ed.  p.  475,  §  9 ;  Crim.  Law, 
IL  f  66.    Compare  with  post,  §  200. 

*  Palfrey's  Case,  Cro.  Jac.  627. 


0  But  see  Case  of  Barratry,  8  Co.  86  6. 
Compare  with  post,  §  199,  200. 

«  Vol.  I.  §  494 ;  1  Hawk.  P.  C.  Curw. 
ed.  p.  476,  476;  Rex  ».  Cooper,  2  Stra. 
1246;  Rex  ».  Clayton,  2  Keb.  409;  Pal- 
frey's Case,  Cro.  Jac.  627  ;  Common- 
wealth v.  Davis,  11  Pick.  482. 

7  Vol.  I.  §  643  et  seq. ;  Commonwealth 
v.Davis,  11  Pick.  432;  Rex  v.  Grove,  6 
Mod.  18 ;  J'Anson  v.  Stuart,  1  T.  R.  748, 
764 ;  Rex  v.  Wylie,  1  New  Rep.  92,  95. 

B  Goddard  v.  Smith,  6  Mod.  261.    But 
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SPECIFIC  ISSUES  AND  OFFENCES.  TbOOK  XII. 


§101.  "Common  Nuisance."  —  This  offence  being  a  common 
nuisance,  the  question  whether  the  conclusion  "  to  the  common 
nuisance,"  &c,  is  necessary,1  is  the  same  which  is  elsewhere  dis- 
cussed.2 

§  102.  Acts  in  Proof:  —  How  far  particular  acts  must  be  shown 
in  proof  was  explained  in  "  Criminal  Law."  3 

§  103.  AUegation  of  Time.  —  Chitty's  form  states  that  the  of- 
fence was  committed  on  a  day  named  "  and  on  divers  other"  days 
and  times  as  well  before  as  afterwards," 4  and  the  same  matter 
appears  in  Tremaine.6  We  have  seen  that  the  words  here  fol- 
lowing the  averment  of  a  specific  day  do  not  constitute  a  conlinu- 
ando,  or  any  sufficient  setting  out  of  "divers  other  days,"  but 
the  clause  is  mere  surplusage,  and  one  day  pnly  is  alleged.5  In 
the  first  volume  the  author  gave  his  reasons  for  believing,  that, 
in  this  class  of  offences,  the  pleader  may,  at  his  election,  lay  the 
wrongful  acts  as  all  done  on  a  particular  day,  or  as  continuing  ; 
and,  if  the  former,  the  proofs  will  not  be  restricted  to  the  one 
day,  except  in  Massachusetts.7 

Place,  —  The  particular  vill,  within  the  county,  was  never,  it 
appears,  required  to  be  given  in  this  offence.3  It  is  certainly 
unimportant  now,  in  our  States.9 


in  Iveson  v.  Moore,  1  Ld.  Raym  486, 400, 
Gould,  J.  said,  that,  when  the  prosecutor 
has  proved  the  particulars  in  his  bill,  "  he 
shall  be  admitted  to  prove  as  many  more 
of  them  as  he  pleases  to  aggravate  the 
fine."  And  see  observations  in  Lambert 
v.  People,  0  Cow.  578,  587 ;  and  in  Com- 
monwealth v.  Pray,  13  Pick.  359,  862. 
And  see  Chambers  v.  The  State,  26  Ala. 
69. 

1  See  Train  &  Heard  Prec.  57,  note. 


*  Post,  §  200,  863,  864. 
8  Crim.  Law,  II.  §  66. 

4  2  Chit.  Crim.  Law,  232. 
8  Rex  v.  Spencer,  Trem.  P.  C.  224. 
So  also  in  Parcel's  Case,  Cro.  Eliz.  195. 

*  Vol.  I.  §  388,  396. 

*  Vol.  I.  §  888,  392,  397,  402. 

8  2  Saund.  5th  ed.  by  Wms.  308,  note ; 
1  Hawk.  P.  C.  Curw.  ed.  p.  476,  {  11; 
Parcel's  Case,  supra. 

»  Vol.  I.  §  370. 


For  BATTERY,  see  Assault  and  Battery. 
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CHAPTER  VH. 

BAWDY-HOUSB.1 

§  104.  Introduction. 
105-111.   The  Indictment 
112-118.  The  Evidence. 
119-122.  Letting  House  for  Bawdry. 

§  104.  How  the  Chapter  divided.  —  We  shall  consider,  I.  The 
Indictment  for  Keeping  the  House ;  II.  The  Evidence ;  III.  The 
Letting  of  the  House  for  Bawdry. 


I.  The  Indictment  for  Keeping  the  House. 

§  105.  Form  of  Indictment.  —  A  bawdy-house  is  a  species  of 
disorderly  house.  And,  in  reason,  and  on  the  better  authorities, 
it  is  not  sufficient  simply  to  allege,  that,  at  a  time  and  place,  the 
defendant  kept  a  disorderly  house ;  the  facts  constituting  the 
offence  should  be  set  out.2  An  approximation  toward  such  setting 
out  is  made  when  it  is  added,  that  the  house  was  unlawfully  kept 
for  public  prostitution  and  lewdness ;  and,  under  some  of  our 
statutes,  possibly  also  under  the  common-law  rules,  such  addition 
will  render  the  indictment  adequate.3  But,  under  the  common 
law,  it  is,  at  least,  prudent  to  extend  the  allegation  further.4 
The  form  of  such  extension  should  depend  on  the  special  facts  of 
the  case.  It  was  long  ago  held  good  to  say,6  and  so  is  Archbold's 
form,6  that,  at  a  time 7  and  place,  the  defendant  "  unlawfully  did 


1  For  the  law  of  this  offence,  see  Crim. 
Law,  I.  §  1068  et  seq. 

*  Post,  {  276,  276 ;  Taylor  v.  Common- 
wealth, 1  Dut.  160;  Leary  v.  The  State, 
89  Ind.  544 ;  Mains  v.  The  State,  42  Ind. 
827. 

•  Clifton  v.  The  State,  58  Ga.  241 ; 
Thompson  r.  The  State,  2  Texas  Ap.  62 ; 
Brown  *.  The  State,  2  Texas  Ap.  189 
(compared  with  Stephanes  v.  The  State, 
21  Texas,  206) ;  Killman  v.  The  8tate,  2 

YOL.  II.  4 


Texas  Ap.  222 ;  Brooks  v.  The  State,  4 
Texas  Ap.  667 ;  Bigby  v.  The  State,  6 
Texas  Ap.  101.  And  see  The  State  v. 
Alderman,  40  Iowa,  875. 

•  And  see  Greensburgh  v.  Corwin,  58 
Ind.  618. 

•  Rex  v.  Higginson,  2  Bar.  1282;  post, 
$273. 

•  Archb.  Crim.  PI.  A  Ey.  10th  Lond. 
e<L  688 ;  10th  ed.  960. 

'  As  to  the  allegation  of  time,  see  ante, 
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keep  and  maintain  a  certain  common  ill-governed  and  disorderly 
house,  and  in  the  said  house,  for  the  lucre  and  gain 1  of  him  the 
said  [defendant],  certain  persons,  as  well  men  as  women,  of  evil 
name  and  fame,  and  of  dishonest  conversation,  then,  &c.  unlaw- 
fully and  willingly  did  cause  and  procure  to  frequent  and  come 
together ;  and  the  said  men  and  women,  in  the  said  house  of  him 
the  said  J.  S.,  at  unlawful  times  as  well  in  the  night  as  in  the 
day,  then,  &c.  to  be  and  remain  drinking,  tippling,  whoring,  and 
misbehaving  themselves,  unlawfully  and  wilfully  did  permit," 
&c.2    But,  — 

§  106.  "  Disorderly  "  —  "  Bawdy."  —  The  allegation  that  the 
house  was  "  disorderly  "  is  unnecessary,  it  being  sufficient  to  say 
44  a  certain  common  bawdy-house."  8    Or,  — 

Combination  of  Forms  —  (DupUcity).  —  As  a  house  may  be  dis- 
orderly by  reason  of  its  use  for  bawdry,4  or  for  common  tippling, 
or  for  common  gaming,  or  for  disturbances  of  the  neighborhood 
through  quarrelling  and  loud  noises ;  so,  a  fortiori,  it  may  become 
so  by  combining  any  two  or  more  of  these  evil  uses.  The  indict- 
ment, therefore,  may  charge,  in  a  single  count,  any  or  all  of  these 
various  forms  of  the  offence  conjunctively,  and  it  will  not  be 
double,  and  will  be  sustained  by  proof  of  any  one  of  the  uses.5 

§  107.  Names  —  Instances  of  Bawdry.  —  "It  is  not  necessary," 
says  Chitty,8  "  to  state  particulars ;  as,  the  names  of  those  who  fre- 
quent the  house.7  But  evidence  of  particular  instances  of  illicit 
intercourse  may  be  given  under  the  general  charge."  8    And,  — 

"Divers  Persons."  —  Under  a  statute  making  it  punishable  to 
44  keep  a  house  of  ill-fame,  resorted  to  for  the  purpose  of  prosti- 
tution or  lewdness,"  it  is  sufficient  to  aver  that  the  defendant 

§  103  and  places  there  referred  to ;  Lowe         *  Vol.  I.  §  434 ;   People  v.  Carey,  4 

».  The  State,  4  Texas  Ap.  84;  The  State  Parker  C.  C.   238  ;    Commonwealth  9. 

u.  Reckards,  21  Minn.  47.  Kimball,  7  Gray,  328;  Commonwealth  v. 

1  Not  necessary.    Post,  §  108.  Donovan,  16  Gray,  18.    And  see  Com- 

8  Conclusion.  —  As  to  the  proper  con-  monwealth  v.  Howe,  13  Gray,  26;   The 

elusion,  see  ante,  §  98,  99 ;  post,  §  862-  State  t>.  Hanchett,  38  Conn.  35, 38 ;  Cora- 

864.    Other  Forma.  —  For  other  forms,  monwealth    v.    Ballou,    124    Mass.    26; 

see  The   State  v.  McGregor,  41  N.  H.  Tompkins  v.  The  State,  4  Texas  Ap. 

407 ;  Commonwealth  v.  Hart,  10  Gray,  161 ;  Wooster  v.  The  State,  66  Ala.  217. 
466;  Reg.  v.  Barrett,  Leigh  &  C.  268;         «  2  Chit.  Crira.  Law,  89  and  note. 
The  State  v.  Odell,  42  Iowa,  76 ;  Lowe         7  Rex   v.    Higginson,  2    Bur.    1232 ; 

r.  The  State,  supra.  J'Anson  v.  Stuart,  IT.  R.  748,  762,  754 ; 

*  2  Chit.  Crim.  Law,  39  and  note ;  The  post,  §  276. 
8Ute  ».  Alderman,  40  Iowa,  876;  Clifton         *  Clark  v.  Periam,  2  Atk.  837,  389; 

j.  The  State,  53  Ga.  241.  The  State  v.  Patterson,  7  Ire.  70. 

<  Crim.  Law,  L  §  1063. 
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unlawfully  kept  and  maintained  a  house  of  ill-fame,  resorted  to 
for  the  purpose  of  prostitution  and  lewdness,  without  adding 
M  by  divers  persons,  men  as  well  as  women." l     Again,  — 

§  108.  "For  Lucre.'9  —  The  allegation  that  the  house  was  kept 
for  lucre  is  unnecessary.2 

Indorsement.  —  An  indictment  for  this  offence  need  not,  in  Mis- 
souri, be  indorsed  8  with  the  prosecutor's  name. 4 

§  109.  wife —  (Keeping).  —  The  wife  may  be  indicted  jointly 
with  the  husband,  or  alone.6  "  The  keeping  is  not  to  be  under- 
stood of  having  or  renting,  in  point  of  property;  for,  in  that 
sense,  the  wife  cannot  keep  it.  But  the  keeping  here  is  the  gov- 
erning and  managing  a  house  in  such  a  disorderly  manner  as  to 
be  a  nuisance,  and  the  wife  may  have  a  share  in  the  management 
or  government  of  a  disorderly  house  as  well  as  the  husband."  6 

§  110.  SaparaUter.  —  This  is  one  of  the  offences  to  which  the 
doctrine  of  joining  distinct  defendants  and  transactions  in  one 
indictment,  as  explained  in  the  first  volume,7  applies,8  —  a  method, 
in  ordinary  cases,  practically  objectionable. 

§  111.  Minor  Locality  within  County.  —  Some  of  the  books  say, 
or  intimate,  that,  in  the  words  of  a  learned  judge,  this  offence 
"  must  be  described  as  committed  in  a  particular  town ;  and  the 
prosecutor  is  confined,  in  his  proofs,  to  the  town,  and  cannot,  as 
in  other  cases,  prove  an  offence  within  the  county :  a  more  par- 
ticular description  of  the  house  is  not  required."  9  In  one  book 
the  doctrine  is  very  properly  put,  that,  "  when  the  house  is  de- 
scribed as  being  situated  in  a  particular  parish,  this,  being  matter 
of  description,  must  be  proved  as  laid ; "  10  because  otherwise 
there  will  be  a  variance.11  And  if  the  nuisance  was  to  be  abated 
by  tearing  down  the  house  under  order  from  the  court,  the  in- 
dictment must  state  its  particular  location ; 12  but  no  such  judg- 
ment is  given  or  asked  in  this  class  of  nuisances.18    The  true 


1  Commonwealth  v.  Ashley,  2  Gray, 
856;  The  State  v.  Homer,  40  Maine,  438 ; 
Brooks  v.  The  State,  4  Texas  Ap.  667. 

1  Crim.  Law,  I.  §  1086 ;  Common- 
wealth v.  Ashley,  2  Gray,  366 ;  Common- 
wealth r.  Wood,  97  Mass.  226,  229 ;  The 
State  u.  Homer,  40  Maine,  488. 

>  Vol.  Lf  690etseq. 

4  The  8tate  v.  Bean,  21  Misso.  267. 

»  Crini.  Law,  I.  §  861,  868,  866,  1084. 

•  Beg.  v.  Williams,  1  Salk.  884.  And 
Me  The  8tate  v.  McGregor,  41  N.  H.  407. 


7  Vol.  I.  §  478-476. 

8  2  Hale  P.  C.  174;  The  State  v.  Mc- 
Dowell, Dudley,  S.  C.  346. 

»  Williams,  C.  J.  in  The  State  v.  Nixon, 
18  Vt.  70,  76  ;  Archb.  Crim.  PI.  &  Ev. 
13th  Lond.  ed.  749. 

'•  Rosooe  Crim.  Ev.  8d  ed.  796. 

»  Vol.  I.  §  371,  486,  486. 

«  Vol.  I.  §  872. 

«  Crim.  Law,  I.  §  828 ;  Ely  v.  Niagara 
36  N.  Y.  297 ;  Brooks  t\  The  State,  4 
Texas  Ap.  667. 
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doctrine,  certainly  in  principle,  therefore,  is,  that  neither  in  alle- 
gation nor  in  the  proofs  need  the  minor  locality  within  the 
county  appear,  the  ordinary  rules  applying  to  this  offence  the 
same  as  to  most  others.1 

II.   The  Evidence. 

§  112.  Reputation  of  Frequenters.  —  A  bawdy-house  being  in- 
dictable because  corrupting  to  the  public  morals,2  evidence  is 
admissible  that  it  is  frequented  by  reputed  strumpets  and  rakes ; 
for  by  the  characters  of  such  frequenters  its  business  is  adver- 
tised, and  the  intent  of  the  keeper  is  evinced.  Moreover,  the 
fair  presumption  is,  that  the  coming  together  of  such  persons, 
male  and  female,  where  opportunities  are  provided,  is  for  baw- 
dry, and  that  their  conduct  there  corresponds  with  the  object  of 
their  coming.8  And  though  reputation  pertains  in  a  certain 
sense  to  hearsay,4  it  is  still  proper  evidence  of  character.6 

§  113.  Reputation  of  House.  —  Some  carry  this  doctrine  a  step 
further,  and  accept  the  reputation  of  the  house  for  bawdry  as 
competent  evidence,  prima  facie^  that  it  is  a  bawdy-house.6 
Others,  and  probably  the  majority,  reject  this  evidence,  in  ac- 
cordance with  the  humane  principle,  that  a  man  shall  not  be 
condemned  for  what  his  neighbors  say  of  him.7    But  — 

§  114.  Reputation  of  House  under  Statutes.  —  The  statutes  in 
some  of  our  States  are  construed  as  making  the  offence  itself 
consist,  partly  or  altogether,  in  the  evil  reputation  of  the  house. 
Then  the  reputation  not  only  may,  but  must,  be  proved.8 


*  Vol.  I.  §  870 ;  Lowe  ».  The  State,  4 
Texas  Ap.  34.  And  see  People  v.  Saun- 
ders, 29  Mich.  269. 

>  Crira.  Law,  I.  §  600,  734,  1088. 

>  Post,  §  116 ;  The  State  v.  McDowell, 
Dudley,  S.  C.  846,  849 ;  Commonwealth 
r.  Cardoze,  119  Mass.  210;  McCain  v. 
The  State,  57  6a.  890 ;  United  States  v. 
Stevens,  4  Cranch  C.  C.  841 ;  The  State 
v.  Hand,  7  Iowa,  411 ;  The  State  v.  Lyon, 
89  Iowa,  379 ;  Sylvester  v.  The  State,  42 
Texas,  496 ;  The  State  v.  Boardman,  64 
Maine,  523;  The  State  v.  Brunell,  29 
Wis.  486;  O'Brien  v.  People,  28  Mich. 
218;  Harwood  v.  People,  26  N.  Y.  190. 

«  Vol.  I.  §  1081. 

•  Vol.  I.  §  1117;  1  GreenL  Ev.  §  55; 
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Clementine  v.  The  State,  14  Misso.  112; 
Commonwealth  v.  Kimball,  7  Gray,  828 ; 
Commonwealth  v.  Gannett,  1  Allen,  7; 
The  State  v.  McDowell,  supra. 

fi  The  State  v.  McDowell,  Dudley, 
S.  C  846,  849;  Territory  u.  Chartrand,  1 
Dakota,  379.  See  O'Brien  v.  People,  28 
Mich.  213. 

7  The  State  v.  Boardman,  64  Maine, 
523 ;  The  State  v.  Lyon,  39  Iowa,  879 ; 
Commonwealth  v.  Stewart,  1  S.  &.  R.  342 ; 
People  v.  Mauch,  24  How.  Pr.  276.  See 
The  State  v.  Brunell,  29  Wis.  435.  And 
see  Crim.  Law,  I.  §  1088. 

•  Crim.  Law,  I.  §  1088;  Cad  well  v. 
The  State,  17  Conn.  467;  The  State  v. 
Brunell,  29  Wis.  485.    See  The  State  v. 
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§  115.  Speoiflo  Acts  —  of  bawdry  in  the  house  need  not  be 
shown ;  *  though,  if  offered,  they  are  admissible  in  connection 
with  other  proofs.2 

§  116.  Usual  Evidence.  —  The  evidence  commonly  tendered 
and  received  is,  M  that  notoriously  reputed  prostitutes  and  liber- 
tines were  in  the  habit  of  frequenting  the  house  during  the  time 
laid  in  the  indictment ; "  *  and,  where  it  can  be  shown,  that 
actual  lewd  behavior  took  place  therein  ;4  together  with  the  dis- 
turbance it  created,  if  any,  to  the  peace,  good  order,  and  conse- 
quent enjoyment  of  the  neighborhood.6    Yet,  — 

Neighbors  disturbed.  —  Where  the  other  facts  are  sufficient,  it 
will  not  justify  the  keeper  to  prove  that  the  neighborhood  was 
not  disturbed.6    And  — 

Hearsay.  —  Mere  conversations  of  men,  held  after  coming  out 
of  the  house,  not  in  the  presence  of  the  keeper,  are  inadmissible ; 
being  in  the  nature,  simply,  of  hearsay  evidence.7 

§  117.  Arrests,  Ac.  —  Frequent  arrests,  in  the  house,  of  known 
prostitutes,  or  of  women  convicted  thereon  of  prostitution,  and 
other  attendant  circumstances,  are  competent  in  evidence  that  it 
is  a  bawdy-house.8    So,  — 

Procuring  'Women.  —  In  one  case,  evidence  that  the  defendant 
went  and  procured  a  woman  from  a  distance  to  come  and  live 
in  the  house,  was  held  admissible  in  connection  with  the  other 
facts.9    Even  — 

Refusal  to  testify.  —  The  refusal  of  witnesses  who  have  fre- 
quented the  house,  to  testify  to  the  conduct  of  the  inmates  and 


Morgan,  40  Conn.  44 ;  The  State  v.  Hand, 
7  Iowa,  411.  It  has  been  held  that  evi- 
dence of  the  bad  reputation  of  the  house 
prior  to  the  statute  going  into  effect  is 
admissible  in  aid  of  the  proofs  of  its  sub- 
sequent character.  Cadweli  v.  The  State, 
supra. 

»  The  Bute  v.  Brunell,  29  Wis.  435, 

*  Ante,  f  107;  O'Brien  v.  People,  28 
Mich.  218;  McCain  9.  The  State,  67  Ga. 
380;  Commonwealth  v.  Cardoso,  119 
Mass.  210 ;  Commonwealth  v.  Stewart,  1 
8.  &  B.  342.  And  see  The  State  v.  Foley, 
46  N.  H.  466 ;  United  States  v.  Jourdine, 
4  Cranch  C.  C.  838 ;  United  States  v. 
Hailor,  4  Cranch  C.C.  872;  Mahalovitch 
t.  The  State,  64  Ga.  217. 


»  Fowler,  J.  in  The  State  v.  McGregor, 
41  N.  H.  407,  418 ;  Greig  v.  Bendeno, 
Ellis,  B.  &  B.  188;  Commonwealth  v. 
Gannett,  1  Allen,  7;  ante,  §  112. 

4  Ante,  {  116 ;  Clementine  v.  The 
State,  14  Misso.  112. 

5  Clementine  v.  The  State,  supra, 
Commonwealth  v.  Stewart,  1  S.  &  R. 
342. 

•  Crim.  Law,  I.  f  1087  ;  Common- 
wealth v.  Gannett,  supra;  Barnesciotta 
v.  People,  10  Hun,  137 ;  People  v.  Row- 
land, I  Wheeler  Crim.  Cas.  286. 

'  Commonwealth  v.  Harwood,  4  Gray, 
41. 

»  Harwood  v.  People,  26  N.  T.  190. 

*  The  State  v.  McGregor,  41  N.  H. 
407. 
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visitors,  on  the  ground  that  thereby  they  would  degrade  them- 
selves, has  been  deemed  proper  matter  for  consideration  by  the 
jury.1 

§  118.  That  Defendant  is  Keeper.  —  Keeping  does  not  neces- 
sarily require  ownership,  even  such  as  is  created  by  a  lease  and 
occupancy  thereunder;2  but  it  is  constituted  by  such  control 
over  the  house  and  its  inmates  as  pertains  to  the  head  or  heads  of 
a  household.8  A  prostitute  merely  occupying  a  room  is  not  the 
keeper.4  And  one  may  become  keeper  in  law  by  aiding  the 
keeper  in  fact.5  Moreover,  one  who  holds  himself  out  as  keeper 
is  presumed  to  be  such.6 

Knowledge  of  Keeper.  —  As  bawdry  carried  on  in  a  house  with- 
out the  knowledge  or  acquiescence  of  its  keeper  would  not  sub- 
ject him  to  punishment,7  it  is  proper  to  receive  against  him  such 
evidence  as  that  he  bailed 8  or  secreted  9  persons  arrested  therein, 
that  the  prostitution  was  open,  and  notorious,  and  the  like.10 

III.   The  Letting  of  ilie  House  for  Bawdry.11 

§  119.  indicting  as  Keeper.  —  One  who  lets  a  house  for  bawdry 
is  on  principle,  and  by  the  better  American  authorities,  indict- 
able as  keeper  when  it  is  so  used.12  But  because  this  is  some- 
times denied,13  and  for  various  other  reasons,  it  may,  in  general, 
be  practically  better  to  draw  the  indictment  on  the  — 

§  120.  Special  Faota.  —  For  this  offence,  as  for  most  others,  the 
indictment  may,  if  the  pleader  chooses,  be  drawn  on  the  special 
facts.14  And  perhaps  it  must  be  under  some  of  the  statutes.16 
There  should  be  a  proper  averment  of  the  time  of  making  the 


\ 


1  Clementine  v.  The  State,  14  Misso. 
112. 

*  Crim.  Law,  I.  §  1084;  ante,  §  107. 
See  People  v.  Townsend,  8  Hill,  N.  Y. 
479. 

»  Crim.  Law,  I.  §  1084,  1086,  1096, 
1096 ;  The  State  v.  Wells,  46  Iowa,  662, 
666. 

«  Crim.  Law,  I.  §  1086 ;  Moore  v.  The 
State,  4  Texas  Ap.  127. 

6  Clifton  v.  The  State,  68  Ga.  241. 
See  Crim.  Law,  L  §  1090-1096. 

•  The  State  v.  Hand,  7  Iowa,  411. 

7  McCain  v.  The  State,  67  Ga.  890. 
'  Uarwood  v.  People,  26  N.  Y.  190. 
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•  Mahalovitch  ».  The  State,  64  6a. 
217 

10  The  State  t>.  Wells,  46  Iowa,  662. 

11  For  the  law  of  this  sub-title,  see 
Crim.  Law,  I.  {  1090-1096. 

11  lb. ;  People  i*.  Erwin,  4  Denio,  129; 
Lowenstein  r.  People,  64  Barb.  299. 

M  Crim.  Law,  L  §  1096  ;  Common- 
wealth v.  Johnson,  4  Pa.  Law  Jour.  Rep. 
898. 

14  Commonwealth  v.  Harrington,  8 
Pick.  26. 

16  Crofton  v.  The  State,  26  Ohio  State, 
249. 
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contract  of  letting ; l  but,  unless  it  is  stated  descriptively,  it  need 
not  be  proved  as  laid.2  The  name  of  the  lessee  should  be  given, 
or  a  reason  assigned  for  its  omission.8  And  the  facts  of  the 
offence  should  be  set  out,  yet  not  necessarily  mentioning  the  day 
when  the  lease  was  to  commence- or  end.4 

§  121.  Bvidenoe  —  (Knowledge).  —  Knowledge  by  the  lessor 
of  the  unlawful  use  intended  must  appear ; 6  as,  for  example,  by 
evidence  that  the  lessee  was  of  evil  repute,  or  the  like.6  And  in 
all  respects  the  full  offence  as  defined  by  law  must  be  shown.7 

§  122.  Conclusion.  —  The  allied  titles,  especially  Disorderly 
House  and  Nuisance,  and  the  chapter  in  "  Criminal  Law,"  should 
be  consulted  in  connection  with  this  chapter. 

1  Commonwealth  v.  Moore,  11  Cush.  ment.    See,  likewise,  The  State  v.  Abra- 

600.  hams,  6  Iowa,  117 ;  Harlow  v.  Common- 

*  Commonwealth    v.    Harrington,    8  wealth,  11  Bash,  610. 
Pick.  26.    See  poet,  §  161, 260.  *  The  State  ».  Leach,  60  Misso.  586. 

s  Commonwealth  v.  Moore,  supra.  •  People  v.  Saunders,  29  Mich.  269. 

«  Smith  v.  The  State,  6  Gill,  426.    See         ?  Abrahams  v.  The  State,  4  Iowa,  641 

this  case,  also,  for  a  form  of  the  indict-  under  §  2742  of  the  Code. 


For  BESTIALITY,  see  Sodomy. 
BETTING,  see  Stat.  Crimes. 
BIGAMY,  see  Stat.  Crimes. 
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CHAPTER  VIII. 


BLASPHEMY  AND  PBOFANENE88.1 


§  123.  Form  of  indictment.  —  The  gist  of  these  offences,  consid- 
ered apart  from  the  intent,  consists  of  words  either  oral  or  writ- 
ten  »  Yet  perhaps  there  may  be  a  pantomime,  picture,  or  image, 
indictable  on  the  ground  that  it  is  blasphemous.  If  so,  the  in- 
dictment will  follow,  the  rules  governing  libels  of  this  sort.8  And 
the  indictment  for  blasphemous  and  profane  words  is  drawn  on 
the  same  familiar  pattern  with  the  indictment  and  declaration 
for  oral  and  written  slander  and  libel.4    Thus,  — 

In  Hearing.  —  Profanity  is  not  sufficiently  charged  as  uttered 
in  a  public  street,  it  must  be  alleged  as  in  the  hearing  of  divers 
persons.6 

'Whether  ^UL — All  the  words  uttered  need  not  be  set  out,  but 
only  so  many  connected  ones  as  constitute  an  offence.6 

Tenor.  —  The  words,  whether  spoken  or  written,  should  be  set 
forth  according  to  their  tenor,  not  simply  their  substance.7    But,  — 

§  124.  in  General.  —  Seeing  that  under  other  titles  the  prin- 
ciples which  regulate  this  proceeding  are  stated,  further  particu 
lars  are  not  required  here.    In  practice,  most  indictments  for  this 
offence  will  be  drawn  upon  statutes.    And  the  practitioner  will 


1  For  the  law  of  these  offences,  see 
Crim.  Law,  IL  §  73  et  seq. 

*  lb.  §  76. 

*  Post,  }  796,  796. 

*  See,  for  example,  form  in  2  Chit. 
Crim.  Law,  18. 

*  The  State  v.  Pepper,  68  N.  C.  269; 
The  State  v.  Barham,  79  N.  C.  646. 
Compare  with  Ware  v.  Cartledge,  24 
Ala.  622;  Burton  v.  Burton,  8  Greene, 
Iowa,  816;  Hurd  v.  Moore,  2  Oregon,  86; 
Brown  v.  Brashier,  2  Pa.  114 ;  Bradshaw 
v.  Perdue,  12  Ga.  610 ;  Burbank  v.  Horn, 
89  Maine,  288.  And  see  The  State  9. 
Steele,  8  Heisk.  186. 
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•  Post,  {  791 ;  The  State  v.  Steele, 
supra.  Compare  with  Rutherford  v. 
Evans,  6  Bing.  461,  4  Moore  &  P.  168  ; 
Tabart  v.  Tipper,  1  Camp.  860,  862. 

'  Vol.  L  §  669-668;  post,  f  789;  The 
State  v.  Barham,  79  N.  C.  646 ;  Rex  v. 
Sparling,  1  Stra.  497;  Rex  v.  Popple- 
well,  1  Stra.  686 ;  Rex  v.  Chaveney,  2 
Ld.  Raym.  1868.  Compare  with  Taylor 
v.  Moran,  4  Met  Ey.  127;  Watson  v. 
Musick,  2  Misso.  29 ;  Parsons  o.  Bellows, 
6  N.  H.  289 ;  Bassett  t>.  Spofford,  11  N.  H. 
127;  Zeig  v.  Ort,  3  Chand.  26. 
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have  no  difficulty  in  conducting  the  proceedings  in  conformity  to 
the  law  of  his  own  State.1 

§  125.  Confessions  —  have  been  deemed  insufficient  in  proof  of 
these  offences,  unless  accompanied  by  other  evidence  of  the  cor- 
put  delicti.  **  If  any  person  heard  the  words  spoken,  his  testi- 
mony should  be  adduced.  If  they  were  not  heard  by  any  person, 
no  crime  could  have  been  committed*  and  the  prisoner  might 
as  well  be  convicted  if  he  had  merely  confessed  he  once  thought 
so."  a 

1  8ee,  also,  Johnson  v.  Barclay,  1  Har-         *  People  v.  Porter,  2  Parker  C.  C.  14. 
riaoD,  1 ;  Commonwealth  v.  Kneeland,  20    See  Vol.  I.  §  106S. 
Pick.  206;  The  State  o.  Kirby,  1  Murpb. 
254:  The  State  r.  Jones,  9  Ire.  8a 
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CHAPTER  IX. 

BRIBERY.1 

§  126.  Common-law  indictment.  —  The  indictment  for  the  sub* 
stantive  offence  of  bribery  at  the  common  law  sets  out  the  facts 
which  render  the  giving  or  taking  of  the  bribe  punishable,  in- 
cluding the  official  character  of  one  of  the  parties  thereto,  the 
act  of  giving  it  or  taking  it,  or  both,  and  of  what  it  consisted, 
with  time  and  place,  and  proper  introductory  and  concluding 
averments.2 

Attempt.  —  The  indictment  for  the  attempt  to  bribe 8  is  more 
common  than  for  the  substantive  offence.  No  one  would  deem 
it  sufficient  to  allege  simply,  that,  at  a  time  and  place,  the  de- 
fendant "did  attempt"  to  bribe  an  officer  named,  but  the  partic- 
ulars should  be  stated.4  And,  for  this  form  of  attempt,  the 
correct  practice  appears  to  be  to  draw  the  indictment  precisely  as 
for  the  substantive  offence,  employing  such  words  as  "offer," 
"  solicit,"  and  the  like,  in  the  place  of  words  like  "  give  "  and 
"  accept."  6 

§  127.  On  statute.  —  Practically,  in  most  instances,  the  indict- 
ment for  this  offence  will  be  drawn  on  a  statute  ;  and  then  the 
general  rules  for  statutory  indictments  will  serve  as  sufficient 
guides.6 

1  For  the  law  of  this  offence,  see  Crim.  see  Commonwealth  ©.  Stephenson,  8  Met 

Law,  II.  §  86  et  seq. ;  Stat.  Crimes,  §  673,  Ky.  226. 
S18.  *  Vol.  I.  §  698  et  seq.    And  see,  in 

*  And  see  forms  8  Chit.  Crim.  Law,  bribery  cases,  The  State  v.  Biebusch, 
{  684-698;  Rex  v.  Smith,  20  Howell  St.  82  Misso.  276  ;  Collins  v.  The  State,  25 
Tr.  1226, 1227.  Texas  Supp.  202;  The  State  v.  Walls, 

*  Crim.  Law,  IL  {  88,  89.  64  Ind.  661 ;   The  State  v.  Hughes,  48 

*  Ante,  §  88.  Texas,  618;  Reed  v.  The  State,  48  Texas, 
6  For  forms  see  Chit,  nt  sup. ;  Archb.    819  ;    Commonwealth   v.  Stephenson,  8 

Crim.  PI.  &  Ev.  19th  ed.  890.     For  a    Met.  Ky.  226;  The  State  v.  Pearce,  14 
form  sufficient  under  the  Kentucky  code,    Fla.  158 ;  Old  v.  Commonwealth,  18  Grat. 

915. 


For  BUGGERY,  see  Sodoht. 
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CHAPTER  X. 

BURGLARY  AND  OTHBB  BREAKINGS.1 

{  128.  Introduction. 
129-180  a.  General  Views  of  the  Indictment 

181-134.  Allegation  and  Proof  of  Time. 

186, 186.  Allegation  and  Proof  of  Place. 

187-139.  Allegation  and  Proof  of  Ownership. 

140, 141.  Same  of  the  Breaking  and  Entering. 

142-160.  Same  of  the  Intent. 

161-163.  Farther  of  the  Evidence. 

§  128.  How  the  Chapter  divided.  —  The  elucidations  of  this 
chapter  will  be  divided  into,  I.  General  Views  of  the  Indict- 
ment ;  II.  The  Allegation  and  Proof  of  Time  ;  III.  The  Allega- 
tion and  Proof  of  Place  ;  IV.  The  Allegation  and  Proof  of 
Ownership ;  V.  The  Allegation  and  Proof  of  the  Breaking  and 
Entering ;  VI.  The  Allegation  and  Proof  of  the  Intent.  Under 
these  several  sub-titles,  some  views  also  will  be  had  of  the 
practice.    VII.  Further  of  the  Evidence. 

I.   General  Views  of  the  Indictment 

§  129.  Following  Rules  in  Attempt.  —  Under  the  third  sub- 
division of  the  title  "  Attempt,"  2  the  leading  rules  are  developed 
which  govern  the  indictment  in  Burglary.  For  burglary  is  an 
attempt,  not  so  broad  as  there  considered,  but  limited.  When 
one  attempts  to  commit  a  felony,  by  breaking  and  entering  a 
dwelling-house  in  the  night,  and  he  proceeds  so  far  therein  as  to 
make  the  breach  and  the  entry,  his  offence,  instead  of  being  pun- 
ishable as  the  misdemeanor  of  attempt,  is  elevated  into  the  felony 
of  burglary.8  Yet,  contrary  to  a  common-law  rule  in  attempt,4 
the  offence  does  not  cease  to  be  burglary  though  the  offender 

*  For  the  law  of  these  offences,  see         *  Ante,  §  86-98. 
Crim.  Law,  II.  }  110  et  seq. ;  and  various         '  Crim.  Law,  IL  $  90, 112. 
{feces  in  Stat.  Crimes.  *  Ante,  §  94. 
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goes  forward  to  the  consummation  of  the  ulterior  felony  intended. 
Hence,  — 

What  aUege  at  Common  Law.  —  The  indictment  at  common  law 
must  charge,  that,  at  a  time  and  place,  the  defendant,  in  the 
night,  broke  and  entered  a  dwelling-house,1  which  it  sufficiently 
describes,  with  the  intent  to  commit  therein  a  felony,  which 
it  adequately  particularizes,  or  that  he  committed  therein  the 
felony,  or  both.    And  — 

"Feloniously  and  Burglariously." — The  criminal  act  must  be 
charged  as  done  both  "  feloniously  "  2  and  t%  burglariously,"  8  — 
terms  of  art  for  which  there  are  no  substitutes.4 

§  130.  Indiotment  on  Statute.  —  For  statutory  burglaries,  shop- 
breakings, and  the  like,  the  indictment  must  be  the  same,  unless 
the  special  terms  of  the  enactment  require  or  permit  a  modifica- 
tion ;  enlarged  by  what  will  show  it  to  be  upon,  and  bring  it 
within,  the  statute.5    For  example,  — 

u  Burglariously  "  —  *  Feloniously."  —  There  are  statutes  under 
which  neither  u  burglariously  " 6  nor  "  feloniously  " '  is  required ; 
but  generally  both  are  essential  to  the  statutory  indictment,  the 
same  as  at  common  law.     Again,  — 

Degrees.  —  Statutes  dividing  burglary  into  degrees  render  neces- 
sary various  alterations  in  the  indictment,  according  to  their  dif- 
fering terms.8 

§  130  a.  Attempts,  &o.  —  There  are  common-law  and  statutory 
attempts  to  commit  burglary,  and  acts  made  indictable  by  stat- 
utes because  tending  to  this  offence,  the  forms  of  allegation  for 
which  will  be  obvious.9 


% 


*  No  need  to  allege  that  there,  was  any 
person  in  the  house.  The  State  v.  Reid, 
20  Iowa,  413. 

a  Vol.  L  §  684. 

*  Vaux  v.  Brook,  4  Co.  89  b;  Long's 
Case,  5  Co.  120  a,  121  b;  8  Inst  64;  1 
Hale  P.  C.  560,  660,  662  ;  2  Hawk.  P.  C. 
c.  26,  §  66;  2  East  P.  C.  612;  2  Rues. 
Crimes,  6th  Eng.  ed.  47;  Parke,  B.  in 
Holford  v.  Bailey,  18  Q.  B.  426,  446 ;  The 
State  v.  McDonald,  0  W.  Va.  466.  And 
see  People  v.  Long,  43  Cal.  444. 

«  Vol.  I.  §  836. 

*  Vol.  I.  §  610,  611 ;  Norris  v.  The 
State,  60  Ala.  126;  Robinson  v.  The 
State,  62  Ala.  687 ;  Webb  v.  The  State, 
62  Ala.  422 ;  Neal  v.  The  State,  63  Ala. 
466 ;   Reg.  v.  Wen  mouth,  8  Cox  C.  C. 
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848;  The  State  v.  Watklns,  11  Nev.  80; 
The  State  v.  Maxwell,  42  Iowa,  20a 

6  Lyons  v.  People,  68  III.  271 ;  Tully 
p.  Commonwealth,  4  Met  867. 

»  Vol.  I.  §  636. 

8  Quinn  v.  People,  71  N.  T.  661 ;  Peo- 
ple v.  Van  Gaasbeck,  9  Abb.  Pr.  n.  b. 
828 ;  The  State  v.  Alexander,  66  Misso. 
131 ;  The  State  v.  Behee,  17  Kan.  402; 
Butler  v.  People,  4  Denio,  68.  And  see 
Hollister  v.  Commonwealth,  10  Smith,  Pa. 
108 ;  Johnston  v.  Commonwealth,  4  Nor- 
ris, Pa.  64 ;  Conoly  v.  The  State,  2  Texas 
Ap.  412 ;  Philbrick  v.  The  State,  2  Texas 
Ap.  617;  Williams  v.  The  State,  46  Ga. 
212;  Wood  v.  The  State,  46  Ga.  822;  Com- 
monwealth v.  Reynolds,  122  Mass.  464. 

•  Reg.  v.  Jarrald,  Leigh  6  C.  301,  0 


OHAP.  X.]  BUBGLAEY  AND  OTHER  BREAKINGS. 


§138 


II.  The  Allegation  and  Proof  of  Time. 

§  181.  Day.  —  The  day  and  year  should  be  set  down  in  allega- 
tion, the  same  as  for  other  non-continuing  offences.1    Also,  — 

Night — (Hour).  —  As  this  offence  can  be  committed  only  in 
the  night,2  the  indictment  must  charge  it  so.a  There  are  intima- 
tions in  the  books  that  "  burglariously,"  4  without  more,  indicates 
sufficiently  that  the  act  was  in  the  night ; 5  but  the  contrary  has 
been  adjudged,6  and  justly,  for  such  form  of  allegation  is  but 
argumentative,  which  is  never  adequate  in  criminal  pleading.7 
A  common  method  is,  after  mentioning  the  day,  to  continue, 
u  about  the  hour  of  eleven  in  the  night  of  the  same  day  ; "  8  and, 
though  this  form  is  objectionable  by  reason  of  the  indefinite  word 
41  about,"  °  it  is  legally  adequate.10  By  some  authorities,  the  men- 
tion of  an  hour  is  essential,  but  by  all  it  need  not  be  proved  as 
laid.11 

§  132.  Farther  of  Hoar.  —  Hale  puts  it,  in  one  place,  that  sim- 
ply to  say  in  node  ejusdem  diet  is  sufficient ;  but,  in  another  place, 
that  the  allegation  should  be  tali  die  'circa  horam  decimam  in  node 
ejutdem  dieifelonici  et  burglariter  f regit.12  The  latter  was  subse- 
quently adjudged ;  because,  "  as  the  rule  now  established  was 
that  a  burglary  could  not  be  committed  during  the  twilight,  it 
was  therefore  necessary  to  specify  the  hour,  in  order  that  the  fact 
might  appear  upon  the  face  of  the  indictment  to  have  been  done 
between  the  twilight  of  the  evening  and  that  of  the  morning."  w 
Now, — 

§  183.   Continued.  —  If,  by  the  common  law  or  by  a  statute, 


Cox  C.  C.  807 ;  Reg.  v.  Bailey,  Dears. 
244,  6  Cox  C.  C.  241 ;  Commonwealth  9. 
Tirnon,  S  Gray,  375. 

*  Vol.  L  §  887  et  seq. 

*  Crim.  Law,  II.  §  101 ;  Stat.  Crimea, 
§276. 

*  Vol.  1  %  899 ;  Commonwealth  v. 
Kaaav3Brew0.422;  The  State  v.  Mather, 
N.  Chip.  32. 

«  Ante,  f  129. 

»  2  Hale  P.  C.  179;  Patteson,  J.  in 
Beg.  9.  Thompson,  2  Cox  C.  C.  446, 446. 

*  Piuse's  Caae,  Cro.  Elix.  683;  Lewis 
v.  The  8tate,  16  Conn.  32. 

'  Vol.  I.  f  326,  831,  606,  618. 

1  Matthews  Crim.  Law,  434 ;  Archb. 


Crim.  PI.  &  Er.  19th  ed.  636;  8  Chit. 
Crim.  Law,  1117. 
»  Vol.  I.  §  390. 

»  2  Hawk.  P.  C.  c.  28,  §  87 ;  The  State 
v.  Seymour,  86  Maine,  226;  Methard  ». 
The  State,  19  Ohio  State,  863. 

11  2  East  P.  C.  618 ;  Lewis  v.  The 
State,  16  Conn.  82;  The  State  v.  6.  8. 
1  Tyler,  296 ;  Mark's  Case,  4  Leigh,  668 ; 
Commonwealth  v.  McLaughlin,  11  Cush. 
698.  And  see  The  State  v.  Bancroft,  10 
N.  H.  106. 

"  1  Hale  P.  C.  649;  2  lb.  179. 

»  Rex  v.  Waddington,  2  East  P.  C. 
618.  And  see  other  cases  cited  to  the 
last  section  and  this. 
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burglary  can  be  committed  only  during  a  part  of  the  hours  which 
the  law  deems  night,  this  reasoning  and  its  conclusion  are  cor- 
rect.1 But  the  true  view  is  believed  clearly  to  be,  that  the  reason 
why  by  the  common  law  a  burglary  cannot  be  committed  in  twi- 
light is,  not  because  only  the  darker  part  of  the  night  is  allotted 
to  this  offence,  but  because  twilight  is  day  —  imperfect,  indeed  — 
and  net  night ; 2  which  reasoning  leads  to  the  conclusion,  sus- 
tained by  a  part  of  the  authorities,  that  the  allegation  of  the  hour 
is  not  essential.8  Even  where  a  statute  makes  the  night,  for 
criminal  purposes,  begin  one  hour  after  sunset  and  end  one  hour 
before  sunrise,1  so  that  portions  of  what  is  popularly  termed  night 
are  not  night  in  law,  an  allegation  that  a  burglary  was  committed 
in  the  night  of  the  day  is  deemed  to  mean  the  legal  night,  and  it 
need  not  specify  the  hour.6 

§  133  a.  Daytime  —  (Night).  —  For  a  statutory  offence,  in  the 
nature  of  burglary,  which  may  or  must  be  committed  in  the 
day,6  the  indictment  will  be  good  or  not,  with  the  simple  allega- 
tion of  the  day  of  the  month,  according  to  the  statutory  terms. 
If  the  punishment  is  made  heavier  when  the  wrongful  act  is  in 
the  day  than  when  in  the  night,  the  indictment,  to  justify  such 
heavier  punishment,  must  charge  it  in  the  day.7  But  ordina- 
rily, if  only  the  lower  punishment  is  sought  to  be  inflicted,  the 
allegation  of  daytime  is  not  essential.8  Still,  in  some  other 
circumstances,  apparent  on  an  inspection  of  the  statutes,  it  is 
necessary,  —  a  question  on  which  the  authorities  are  perhaps  not 
in  all  minor  particulars  quite  harmonious.9 

§  134.  Proof  of  Night  —  That  the  offence  was  committed  in 
the  night,  when  required  by  law,  must  be  affirmatively  shown ; 10 


1  See.  for  the  principle,  Vol.  I.  §  399. 

*  Stat.  Crimes,  §  276. 

8  People  v.  Burgess,  35  Cat  116; 
Bethune  v.  The  State,  48  Qa.  605;  Reed 
Ga.  Crim.  Law,  67.  And  see  The  State 
o.  Robinson,  6  Vroom,  71;  Hackett  v. 
Commonwealth,  3  Harris,  Pa.  95. 

«  Mass.  Stat.  1847,  c.  13. 

ft  Commonwealth  v.  Williams,  2  Cash. 
682 ;  People  v.  Burgess,  supra ;  The 
State  v.  Robinson,  supra.  And  see  Davis 
v.  The  State,  8  Coldw.  77.  See,  under 
the  English  statute  defining  night-time, 
Reg.  v.  Thompson,  2  Cox  C.  C.  446. 

0  Crim.  Law,  II.  §  102,  103. 
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7  Vol.  I.  §  77  et  seq. ;  Reed  Oa.  Crim. 
Law,  57. 

8  Commonwealth  r.  Reynolds,  123 
Mass.  464 ;  Butler  v.  People,  4  Denio,  68. 

9  Haggett  v.  Commonwealth,  8  Met 
467 ;  Hopkins  v.  Commonwealth,  3  Met. 
460 ;  Hutchinson  v.  Commonwealth,  4 
Met.  869  ;  .Davis  v.  The  State,  3  Coldw. 
77.  And  see  Hollister  v.  Commonwealth, 
10  Smith,  Pa.  108  ;  Williams  t>.  The 
State,  46  Oa.  212 ;  Wood  v.  The  State, 
46  Ga.  322;  The  State  v.  Behee,  17  Kan. 
402.    See  People  v.  Taggart,  48  Cal.  81. 

"  The  State  v.  Whit,  4  Jones,  N.  C. 
849 ;  The  State  v.  Bancroft,  10  N.  H.  106. 
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and  the  benefit  of  any  reasonable  doubt1  as  to  the  time  will  be 
given  to  the  defendant.2  Not  only  direct  testimony,  but  circum- 
stances and  presumptions,  may  be  submitted  to  the  jury.8 

Ill,  The  Allegation  and  Proof  of  Place. 

§  185.  Till,  Ao.  —  The  old  custom  of  charging,  in  all  indict- 
ments, the  particular  vill,  parish,  or  other  minor  locality,  within 
the  county,  once  but  not  now  essential,4  was  commonly  attended 
also  by  the  form,  in  burglary,  followed  in  general  still,  that  the 
place  broken  was  "  situate  "  in  such  minor  locality.6  The  minor 
locality,  therefore,  being  thus  alleged  descriptively,  proof  of  it  as 
laid  is  indispensable,  whether  the  allegation  was  necessary  or  not.6 
But  the  descriptive  form  of  the  allegation  is  certainly  not  neces- 
sary ; 7  still,  in  England,  the  setting  out  of  the  minor  locality  in 
some  form,  and  proof  of  it  descriptively  corresponding,  appear  to 
be  required.8  Yet  as  this  question  has  generally  arisen  in  con- 
nection with  the  words  "  there  situate,"  involving  that  of  vari- 
ance, this  conclusion  is  perhaps  not  inevitable.9  With  us,  no 
principle  appears  requiring  the  minor  locality  to  be  either  charged 
or  proved.10  There  may  be  cases  in  which  it  has  been  deemed 
essential ; n  in  others  it  has  been  adjudged  not  to  be,12  and  one 
cannot  well  resist  the  conviction  that  the  latter  is  the  true  Ameri- 
can law.13 

M  Dwelling-house  "  —  "  Mansion-house "  —  (House  —  Barn,  Ac).  — 

The  place  should,  at  the  common  law,  be  stated  as  the  "  dwell- 
ing-house," or  "mansion-house,"  —  "house"  will  not  suffice.14 
If  it  is  a  barn  or  other  out-building,  which  in  law  is  parcel  of  the 

1  Vol.  I.  §  1098.  *  Russell,  who  states  the  proposition 

*  Vol.  I.  {  1095 ;  Waters  v.  The  State,  as  undoubted,  cites  Rex  v.  Napper,  1 
53  Ga.  667.  Moody,  44 ;  Reg.  v.  Brookes,  Car.  &  M. 

1  Houser  v.  The  State,  68  Qa.  78 ;  548 ;  Rex  v.  Richards,  1  Moody  &  R. 

Commonwealth  v.  Robinson,  1  Gray,  655;  177 ;   Reg.  v.  St.  John,  9  Car.  &  P.  40; 

The  State  v.  Leaden,  85  Conn.  615.  Reg.  v.  Frowen,  4  Cox  C.  C.  266 ;  Reg.  v. 

*  Vol.  I.  §  862-870.  Jackson,  2  Russ.  Crimes,  6th  Eng.  ed.  46 ; 

*  Matthews  Crim.  Law,  434 ;  8  Chit.  Reg.  ».  Howell,  1  Cox  C.  C.  190. 
Crim.  Law,  1118-1121 ;  Archb.  Crim.  Pi.  »°  Vol.  I.  §  870. 

ft  Et.  19th  ed.  536.    See  ante,  §  41.  ll  Carny's  Case,  supra. 

*  Vol.  I.  §  488.  .    "  Spencer  o.  The  State,  18  Ohio,  401, 
1  Ante,  {  41 ;  Rex  *.  Napper,  1  Moody,    407. 

44.  "  Compare  with  ante,  f  41,  111. 

*  2  Rase.  Crimes,  6th  Eng.  ed.  44-48;  "  Stat.  Crimes,  §  277;  Commonwealth 
Carny's  Can,  8  City  Hall  Rec.  44.  v.  Pennock,  8  S.  &  R.  199. 
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dwelling-house,  the  pleader  has  his  election  to  emplo3r  simply  the 
term  "  dwelling-house," l  or  name  the  out-building  and  add  "part 
of  the  dwelling-house."  2 

§  136.  Statutory  Breakings.  —  For  a  statutory  breaking,  the 
indictment  should  employ  the  statutory  word ;  as,  "  shop," 8 
"  office," 4  "  warehouse." 6  And  if  to  such  a  place  the  statute 
adds  a  descriptive  phrase,  it  should  be  covered  by  the  allegation.6 


IV.  The  Allegation  and  Proof  of  Oumership. 

§  187.  Essential  —  The  ownership  of  the  building  broken  must 
be  alleged  ; 7  and,  without  variance,8  proved  as  laid.9    But,  — 

Meaning  of  Ownership.  —  Ownership  is  one  thing  in  one  offence, 
and  another  thing  in  another.  Burglary  is  a  disturbance,  not  of 
the  fee  of  a  building  regarded  as  real  estate,  but  of  its  habitable 
security.10  Therefore,  in  burglary,  ownership  means  any  posses- 
sion which  is  rightful  as  against  the  burglar.11 

§  138.  In  whom  laid.  —  Under  various  circumstances  the  own- 
ership may  be  laid  equally  well  in  one  person  or  another  ;  as,  for 
example,  in  the  master,  or  in  the  servant  occupying  under  him.13 
This  is  an  important  consideration,  without  which  many  of  the 
cases  will  appear  conflicting.  In  general,  possession  and  occu- 
pancy by  the  alleged  owner  are  all  that  are  required.18  While  he 
need  not  own  the  fee,  he  need  not  even  pay  rent.14    "  It  is  enough 


1  Ante,  §  34 ;   Stat.  Crimes,  §  27S ;  8 

Inst.  64 ;  I  Hale  P.  C.  657. 

>  2  Russ.  Crimes,  5th  Eng.  ed.  48 

3  Stat  Crimes,  §  295 ;  Commonwealth 

v.  Tuck,  20  Pick.  356 

*  Lamed  v  Commonwealth,  12  Met 
240 ;  Devoe  v  Commonwealth,  8  Met 
316 ;  Evans  o.  Commonwealth,  8  Met 
453;  Phillips  v.  Commonwealth,  8  Met 
688. 

*  Stat.  Crimes,  §  293 ;  Spencer  v.  The 
State,  13  Ohio,  401. 

c  Norris  v.  The  State,  50  Ala.  126.; 
Robinson  v.  The  State,  52  Ala.  587; 
Webb  v.  The  State,  52  Ala.  422 ;  Neal 
r.  The  State,  58  Ala.  465;  Rowland  v. 
The  State,  55  Ala.  210;  Danner  p.  The 
State,  54  Ala.  127 ;  Hurt  v.  The  Suite,  55 
Ala.  214;  Matthews  v.  The  State,  55  Ala. 
65;  Crawford  v.  The  State,  44  Ala.  882; 
Bell  v.  The  State,  20  Wis.  599. 
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1  Vol  I.  §  573,  581 ;  ante,  §  36  ;  Rex 
v.  White,  1  Leach,  4th  ed.  252,  2  East 
P.  C.  513,  780 ;  Davis  o.  The  State,  54 
Ala  88 ;  The  State  r.  Morrissey,  22  Iowa, 
158 ;  Commonwealth  o.  Ferris,  108  Mass. 
1.3 

<  Vol.  1.  §  484  u  et  seq. ,  Doan  v.  The 
State,  26  Ind.  495. 

»  Vol.  I.  §  488,  488  6;  ante,  §  36 ;  Reg. 
v.  Cranage,  1  Salk.  385. 

»°  Crim.  Law,  I.  §  577. 

11  Consult  cases  cited  to  the  next  sec- 
tion. And  compare  with  ante,  §  36; 
Huling  r.  The  State,  17  Ohio  State,  588. 
589. 

13  Rex  v.  Rees,  7  Car.  &  P.  568. 

»  Ante,  §  36 ;  Mark  ham  p.  The  State, 
25  Ga.  52 ;  The  State  c.  Jaynes,  78  N.  C. 
504;  Webb  v.  The  State,  52  Ala.  422; 
White  v.  The  State,  49  Ala.  844. 

"  Rex  v.  Collett,  Russ.  &  Ry.  498. 
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that  it  was  his  actual  dwelling-house  at  the  time." 1  Even  a  pos- 
session unlawful  as  against  the  person  claiming  title,  but  lawful 
as  against  the  burglar,  will  suffice.2    To  illustrate,  - 

Master  and  Servant.  —  Where  one  occupies  a  dwelling-house  as 
mere  servant,3  the  ownership  is  properly  laid  in  the  master.4  Or, 
if  the  servant  has  an  independent  control  of  the  premises,  it  may 
be  laid  in  him,5  otherwise  not.6  And  it  must  be,  if  the  servant 
pays  rent  to  the  master,  who  retains  no  authority  over  them.7 

Husband  and  'Wife.  —  Under  the  common-law  relation  of  hus- 
band and  wife,  the  ownership  of  the  wife's  dwelling-house 
must  be  laid  in  him,  even  though  she  is  living  with  another  man 
in  adultery,8  or  otherwise  separate  from  him,  and  she  pays  the 
rent.9  Such  is  the  English  doctrine,  but  in  Ohio  it  was  held  that 
the  ownership  may  be  laid  in  a,  feme  covert  living  apart  from  her 
husband.10  And  doubtless  modifications  are  required  under  late 
statutes,  giving  the  wife  a  separate  property  capacity,  and  other 
rights  not  before  hers,  at  law.11 

Partners.  —  If  two,  being  partners,  carry  on  their  partnership 
business  in  a  building,  yet  only  one  lives  in  it,  the  indictment 
may  lay  it  as  the  dwelling-house  of  the  two.12  Yet  if  they  jointly 
hire  two  dwelling-houses  under  one  roof,  with  no  internal  com- 
munication, and  each  occupies  one,  a  burglary  in  either  must  be 
charged  as  in  the  dwelling-house  of  him  who  therein  resides.18 
Where  the  occupancy,-  whatever  it  may  be,  is  all  several,  and  in 
no  degree  joint,  the  ownership  must  be  laid  in  one,  not  both.14 
If  the  occupancy  is  joint,  the  ownership  may  be  stated  as  in  both, 
though  the  real  proprietorship  is  in  one.16 


1  People  v.  Van  Blarcum,  2  Johns. 
105;  People  v.  Smith,  1  Parker  C.  C.  829. 

>  Ante,  {  37 ;  Houston  v.  The  State, 
88  Ga.  166. 

*  Ante,  f  37. 

«  Rex  9.  Stock,  2  Taunt.  339, 2  Leach, 
4th  ed.  1016,  Russ.  &  Ry.  1S6 ;  Rex  v. 
Picket,  2  East  P.  C.  601. 

*  Rex  v.  Rees,  supra ;  Rex  v.  Jobling, 
Rom.  &  Ry.  625;  Rex  v.  Camfield,  1 
Moody,  42;  Rex  v.  Witt,  1  Moody,  248; 
Rex  v.  Margetts,  2  Leach,  4th  ed.  930. 

*  Rex  v.  Rawlins,  7  Car.  &  P.  150; 
Rex  r.  Hawkins,  Foster,  88 ;  Reg.  v.  Ash- 
ley, 1  Car.  &  K- 198 ;  Reg.  v.  William*,  1 
Hale  P.  C.  622.  And  see  Rex  v.  May- 
nard,  2  East  P.  C.  601 ;  Burgess's  Case, 
J.  Kel.  27, 1  Leach,  4th  ed.  824,  note. 

TOL.  II.  6 


7  Rex  v.  Jarvia,  1  Moody,  7. 

•  Rex  t>.  Wiiford,  Russ.  &  Ry.  617. 

•  Rex  v.  French,  Russ.  &  Ry.  491  ; 
Rex  v.  Farre,  J.  Kel.  43 ;  Rex  v.  Smyth, 
6  Car.  &  P.  201.  See  Bogget  v.  Frier,  11 
East,  301. 

10  Ducher  v.  The  State,  18  Ohio,  808, 
816. 

"  And  see  The  State  v.  Wincroft,  76 
N.  C.  88 ;  The  State  v.  Matthews,  76  N.  G 
41 ;  post,  {  726. 

u  Rex  v.  Athea,  1  Moody,  829.  And 
see  The  State  v.  Davis,  77  N.  C.  490; 
White  v.  The  State,  49  Ala.  844. 

14  Rex  v.  Jones,  1  Leach,  4th  ed.  637. 

»  Ante,  §  38 ;  The  State  v.  Betaall, 
11  W.  Va.  708. 

»  Webb  v.  The  State,  62  Ala.  422 ; 
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Guest  —  A  mere  guest  in  a  private  house  has  no  ownership  in 
the  room  wherein  he  sleeps.1  Even  the  ownership  of  a  guest's 
room  at  an  inn  must  be  laid  in  the  landlord.2    So,  — 

Lodgers  —  (Separate  Families).  —  If  a  man  lets  rooms  in  his 
dwelling-house  to  lodgers,  still  residing  in  those  not  let,  their 
rooms  as  well  as  those  he  retains  should  be  laid  as  his ; 8  unless 
there  is  no  internal  communication  between  his  apartment  and 
theirs,  in  which  case  the  ownership  is  in  the  particular  lodger 
who  hires  the  room.4  And  though  there  is  an  internal  commu- 
nication, the  room  of  a  lodger  is  to  be  laid  as  his,  if  the  other 
rooms  are  not  occupied  for  habitation.6  If  all  are  so  occupied, 
either  by  different  lodgers  or  by  separate  families,  yet  none  by  the 
landlord,  each  apartment  is  regarded  as  the  dwelling-house  of  its 
occupant,  though  it  communicates  internally  with  the  others.6 

§  138  a.  Parts  not  for  Habitation.  —  Though  parts  of  a  building 
are  not  used  for  habitation,  if  they  connect  internally  with  parts 
which  are,  burglary  may  be  committed  in  them  ;  and  the  owner- 
ship should  be  laid  in  him  who  occupies  the  inhabited  part.7 

§  139.  Form  of  alleging  Ownership.  —  The  form  of  alleging 
ownership  is,  in  general,  simply  that  the  place  broken  was  "  the 
dwelling-house  of"  a  person  named.8  It  is  not  sufficient  to  say, 
of  "  the  estate  of"  such  a  person.9    Both  the  Christian  and  sur- 

White  v.  The  State,  49  Ala.  844;  The  v.  People,  26  N.  Y.  200;  People  v.  Bush, 

State  v.  Davis,  77  N.  C.  490.  8  Parker  C.  C.  552.    See  Commonwealth 

1  Stat  Crimes,  §  287 ;  Rex  v.  Wil-  ».  Thompson,  9  Gray,  108. 
liams,  1  Hale  P.  C.  622 ;  Burgess's  Case,         7  Stat.  Crimes,  §  280 ;  Bex  v.  Stock, 

J.  Kel.  27, 1  Leach,  4th  ed.  824,  note.  2  Taunt.  889,  2  Leach,  4th  ed.  1015,  Rum. 

*  1  Hale  P.  C.  557;  Rex  v.  Prosser,  2  &  Ry.  185;  Rex  v.  Witt,  1  Moody,  248; 
East  P.  C.  502.  And  see  Crira.  Law,  II.  Rex  v.  Bailey,  1  Moody,  28 ;  Rex  v.  Car- 
§106;  The  State  t\  Clark,  42  Vt.  629;  rell,  1  Leach,  4th  ed.  287 ;  Rex  ».  Gibbons, 
The  State  v.  Moore,  12  N.  H.  42.  Russ.  &  Ry.  442;  Rex  v.  Sefton,  Rust. 

'  Stat.  Crimes,  §  287 ;  Crim.  Law,  II.  &  Ry.  202.    Where  no  part  is  for  habi- 

§  106 ;  Rex  v.  Rogers,  1  Leach,  4th  ed.  tation,  a  statutory  offence  not  required 

89 ;  Anonymous,  1   Leach,  4th  ed.  90,  to  be  in  a  dwelling-house,  may  be  laid  as 

note ;  Anonymous,  J.  Kel.   88  ;  2  East  committed  under  the  ownership  of  the  oc- 

P.  C.  508 ;   Rex  v.  Gibbons,  Russ.  &  Ry.  cupier.    The  State  v.  Rand,  88  N.  H.  216. 

442;  Rex  v.  Sefton,  Russ.  &  Ry.  202.  •  Ante,  §  89;  Bell  v.  The  State,  20 

4  Rex  v.  Rogers,  supra ;  Anonymous,  Wis. 599.    Publio Building. — "The  city 

J.  Kel.  88.  hall  of  the  city  of  Charlestown,"  suffl- 

*  Rex  v.  Turner,  1  Leach,  4th  ed.  805 ;  cient  Commonwealth  v.  Williams,  2 
Rex  v.  Wilson,  Russ.  &  Ry.  115.  Cush.  582.    See  ante,  §  86.    Alto,  "  A 

9  Stat  Crimes,  §  287 ;  Crim.  Law,  II.  building,  called  a  bank,  being  the  bank 

{  108 ;  Rex  v.  Carrell,  1  Leach,  4th  ed.  of  the  New  Hampshire  Savings  Bank  in 

287 ;  Rex  v.  Rogers,  1  Leach,  4th  ed.  89.  Concord."    The  State  v.  Rand,  88  N.  H. 

And  see  Rex  u.  Trapshaw,  1  Leach,  4th  216. 

ed.  427;  Rex  v.  Bailey,  1  Moody,  23;         •  Post,  §  725;  Beall  v.  The  State,  58 

People  v.  St  Clair,  88  CaL  187 ;  Mason  Ala.  460  (overruling  Anderson  v.  The 
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name  of  the  owner  should  be  given ;  even,  when  the  ownership 
is  in  a  firm,  this  is  so  of  all  the  partners,  and  the  names  should 
be  proved  as  laid.1 


V.  The  Allegation  and  Proof  of  the  Breaking  and  Entering. 


§  140.  ■  Break  and  Enter."  —  The  indictment  charges  that  the 
defendant  did  "  break  and  enter  "  the  place.8  Both  words  are 
essential.8  And  the  evidence  of  both  must  be  adequate.4  This 
sufficiently  appears  in  the  discussions  on  breaking  and  entering 
in  **  Criminal  Law  "  and  "  Statutory  Crimes."     But  — 

§  141.  Under  Statutes.  —  Under  some  of  the  statutes  the  law 
of  this  subject  is  more  or  less  modified,  consequently  the  indict- 
ment must  correspond  thereto.5    And  — 

Guilty  of  Part.  —  There  may  be  a  conviction  either  for  the  whole 
or  for  any  minor  part  of  the  offence  adequately  charged.6 


VI.    The  Allegation  and  Proof  of  the  Intent. 

§  142.  In  General,'  of  the  .Allegation  —  (Name  of  Felony  —  How 
specific).  —  Burglary  being  a  breaking,  &c.  "  with  intent  to  com- 
mit a  felony "  in  the  place,7  an  indictment,  whether  upon  the 
common  law  as  thus  defined,3  or  upon  a  statute  in  like  terms,9 
is  inadequate  if  it  lays  the  intent  only  in  these  general  words ; 
it  must  specify  the  felony  intended.  And,  if  it  does,  it  need 
not  say  that  the  offence  is  a  felony ;  for  that  is  matter  of  law, 
known  to  the  court.10  Yet  the  specification  need  not  be  so 
minute  as  in  an  indictment  for  its  actual  commission.11  For 
example,  — 


State,  48  Ala.  666).    And  fee  Murray  v. 
The  State,  48  Ala.  675. 

i  Pott,  (  723;  Doan  v.  The  State,  26 
Lad.  496.  And  see  Commonwealth  o. 
O'Brien,  12  Allen,  188. 

*  Matthews  Crim.  Law,  424;  Archb. 
Crim.  PI.  &  Et.  19th  ed.  696. 

•  Crim.  Law,  IL  §  90,  91,  92 ;  The 
State  v.  McPherson,  70  N.  C.  289 ;  Pines 
v.  The  State,  60  Ala.  168 ;  The  State  p. 
Whitby,  16  Kan.  402.  And  tee  Mathews 
».  The  State,  86  Texas,  676. 

♦  Williams  v.  The  State,  62  Oa,  680. 

*  Rex  v.  Compton,  J  Car.  &  P.  189 
(under  7  4  8  Geo.  4,  c.  29,  %  11) ;  Conner 


o.  The  State,  14  Misso.  661 ;  Hobbs  v. 
The  State,  44  Texas,  868;  Martin  v.  The 
State,  1  Texas  Ap.  626. 

•  The  State  v.  Morris,  27  La.  An.  480 ; 
The  State  v.  Maxwell,  42  Iowa,  208. 

7  Crim.  Law,  II.  $  90. 

a  The  State  v.  Lockhart,  24  Ga.  420. 

•  Portwood  v.  The  State,  29  Texas, 
47 ;  Wilburn  ».  The  State,  41  Texas,  287 ; 
Mason  v.  People,  26  N.  Y.  200 ;  The  State 
v.  Williamson,  3  Heisk.  488. 

"  Mathews  v.  The  State,  86  Texas, 
676.  And  see  Jowly n  v.  Commonwealth, 
6  Met  286. 

"  Ante,  S  76,  77, 82, 84, 87 ;  The  Stats 
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Larceny  intended  —  (Value  —  Ownership,  Ac).  —  Where  the  in- 
tended felony  is  larceny,  the  kind  or  value  of  the  goods  meant 
to  be  stolen,1  or  even  the  ownership,2  need  not  be  alleged. 
Yet  — 

Name  of  Felony  only. —  Simply  to  mention  the  name  of  the 
intended  felony,  —  as,  "  larceny  "  8  or  "  rape,"  4  —  with  no  more, 
appears  to  be  deemed  by  most  judges  not  sufficiently  minute, 
though  some  hold  it  adequate.5 

§  143.  Charging  intended  Felony  as  committed  —  (Larceny).  — 
Another  form  6  is  to  charge,  for  example,  that  the  breaking  and 
entering  were  with  intent  to  commit  a  larceny  in  the  place,  and 
then  proceed  in  the  same  count  to  aver  a  larceny  actually  com- 
mitted there ; 7  or,  omitting  the  allegation  of  intent,  to  charge, 
in  addition  to  the  breaking  and  entering,  simply  the  larceny.8 
This,  it  is  held,  does  not  render  the  count  double.9  And  the 
conviction  may  be  for  all  or  whatever  part  is  proved.10  What 
is  defectively  alleged  will  be  rejected  as  surplusage.11  In  these 
cases, — 

§  144.  Sentence.  —  In  reason,  if  the  breaking  with  intent  and 
the  actual  stealing  do  not,  when  charged  in  one  count,  render  it 
double,  the  sentence  on  conviction  for  the  whole  so  charged  can 


v.  Henley,  80  Misso.  609  ;  Coleman  v.  See  The  State  v.  Ryan,   12  Ner.  401. 

The  State,  2  Texas  Ap.  612 ;  Houser  v.  Contra,  Wood  v.  The  State,  46  6a.  822. 

The  State,  68  Ga.  78  ;  Burke  v.  The  State,  In  this  case,  the  court  deemed,  that,  as 

6  Texas  Ap.  74  (which  compare  with  the  intent  to  steal  is  an  essential  element 

Reg.  v.  Watkins,  Car.  &  M.  264) ;  Brad-  in  the  burglary,  it  must  appear  in  allega- 

ley  v.  The  State,  82  Ark,  704.  tion.    None  deny  this  proposition.    But 

1  Hunter  v.  The  State,  29  Ind.  80 ;  the  ground  on  which  the  form  stated  in 

The  State  v.  Jones,  10  Iowa,  206 ;  Wicks  the  text  is  upheld  is,  that  the  actual 

v.  The  State,  44  Ala.  898;  Coleman  v.  stealing  involves  the  intent  to  steal,  and 

The  State,  2  Texas  Ap.  612;  Martin  v.  a  charge  of  the  fact  is,  among  the  rest,  a 

The  State,  1  Texas  Ap.  626.    See  West  charge  of  the  intent.    See  ante,  §  67. 

v.  The  State,  36  Texas,  89.  •  Vol.  L  §  489 ;  Rex  v.  Hungerf ord,  2 

*  The  State  v.  Clark,  42  Vt.  629,  688 ;  East  P.  C.  618 ;  Commonwealth  v.  Tuck, 
People  t».  Shaber,  82  Cal.  86 ;  Reg.  v.  20  Pick.  866 ;  Commonwealth  v.  Hope, 
Lawes,  1  Car.  &  E.  62.  22  Pick.  1 ;    The  State  v.  Henley,  80 

*  Lee  v.  The  State.  66  Ga.  477.  Misso.  609;  Reg.  v.  Andrews,  Car.  &  M. 
<  The  State  v.  Williams,  41  Texas,  98.  121 ;  The  State  v.  Hayden,  46  Iowa,  11 ; 

*  People  v.  8haber,  82  Cal.  86.    And  Snow  v.  The  State,  64  Ala.  188. 

see  Wicks  v.  The  State,  44  Ala.  396.  10  lb. ;   Vol.  I.  §   1037,  note  ;   dim. 

'  Crim.  Law,  II.  $  116.  Law,  II.  $  116 ;  Vaughan  v:  Common- 

7  8  Chit.  Crim.  Law,  1117, 1119, 1120;  wealth,  17  Grat.  676;  Manson  v.  The 
Archb.  Crim.  PI.  &  Ev.  19th  ed.  686 ;  State,  24  Ohio  State,  690. 

Adams  v.  The  State,  66  Ala.  148;  Man-  n  Lamed  v.  Commonwealth,  12  Met. 

Bon  v.  The  State,  24  Ohio  State,  690.  240;  The  State  v.  Bartlett,  66  Maine, 

8  Olive  v.  Commonwealth,  6  Bush',  876.  200.    8ee  Byrnes  v.  People,  87  Mich.  616. 
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be  only  for  burglary,  or  for  larceny,  not  for  both ;  and  accord- 
ingly the  adjudications  are,  that,  when  so  charged,  it  can  be  only 
for  burglary,1  though  it  may  be  for  both  when  the  two  are  in 
separate  counts.2  In  the  latter  case,  the  sentence  would  not  be 
bad  on  error  if  either  way.8  In  Missouri,  by  statute,  whether 
there  are  two  counts  or  only  one,  the  defendant  on  conviction 
for  the  whole  "  shall  be  punished  by  imprisonment  in  the  peni- 
tentiary, in  addition  to  the  punishment  heretofore  prescribed  for 
the  burglary,  not  exceeding  five  years."  4 

§  145.  How  Intent  commonly  charged.  —  The  common  form  of 
charging  the  intent  is  to  say,  for  example,  "with  intent  the 
goods  and  chattels  of  one  [or  the  said]  Bb  in  the  said  dwelling- 
house  then  and  there  being,  [then  and  there  6]  feloniously  and 
burglariously  to  steal,  take,  and  carry  away." 7    But,  — 

§  146.  Under  Statutes.  —  Under  the  statutes  of  some  of  our 
States,  some  further  expansion  of  the  allegation  of  the  intent  — 
as,  for  example,  by  stating  the  value  of  the  goods  meant  to  be 
stolen  where  petit  larceny  is  only  misdemeanor,8  an  averment  not 
necessary  where  it  is  felony  9  —  may  be  required.  So  also,  where 
the  intended  felony  is  alleged  descriptive^,  not  by  its  name,  the 
description  must  be  so  full  and  accurate  as  to  make  its  criminal 
quality  and  its  conformity  to  statutory  terms  appear.10    And  — 

Variance.  —  The  allegation  and  proof  must  so  far  harmonize  as 
not  to  create  a  variance.11    Thus,  — 

§  147.  Instances  of  Variance.  —  An  allegation  of  intent  to  steal 


1  Crim.  Law,  I.  $  1062 ;  Breese  v.  The 
State,  12  Ohio  State,  146. 

*  Crim.  Law,  at  sap. 

»  Vol.  I.  J  1826-1328  ;  Crowley  v. 
Commonwealth,  11  Met.  676 ;  Kite  *. 
Commonwealth,  11  Met.  681.  See  Com- 
monwealth v.  Hope,  22  Pick.  1. 

«  The  State  v.  Smith,  16  Misso.  660 ; 
The  State  p.  Henley,  80  Misso.  609.    . 

*  As  the  words  "of  one  B"  are  un- 
necessary (ante,  §  142),  it  is  practically 
better  to  omit  them ;  because,  if  inserted, 
they  most  be  proved.  Rex  v.  Jenks,  2 
Leach,  4th  ed.  774. 

*  Not  necessary.  Commonwealth  v. 
Doherty,  10  Cush.  62,  64. 

1  8  Chit.  Crim.  Law,  1119;  to  the  like 
effect  Archb.  Crim.  PI.  &  Bv.  19th  ed. 
The  8tate  v.  Jones,  10  Iowa,  206; 


Josslyn  v.  Commonwealth,  6  Met.  286. 
Where  the  purpose  of  the  burglary  is 
Rape,  see  Bradley  v.  The  State,  82  Ark. 
704 ;  where  Rescue,  The  State  c.  Abbott, 
16  N  H.  607 ;  where  Arson,  Pairo  v.  The 
State,  49  Ala.  26. 

8  People  ».  Murray,  8  Cal.  619. 

•  Spencer  v.  The  State,  18  Ohio,  401 
Spears  v.  The  State,  2  Ohio  State,  688 
Boose  v.  The  State,  10  Ohio  State,  676 
Commonwealth  v.  Williams,  2  Cush.  682. 
See  Simms  v.  The  State,  2  Texas  Ap. 
110;  Conoly  v.  The  State,  2  Texas  Ap. 
412. 

io  Pairo  v.  The  State,  49  Ala.  26;  Rex 
v.  Monteth,  2  Leach,  4th  ed.  702. 

"  Reg.  v.  Powell,  2  Den.  C.  C.  408,  6 
Cox  C.  C.  896. 
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the  goods  of  a  person  named  is  not  sustained  where  no  one  of  the 
name  had  goods  in  the  place  ;  *  while,  if  it  were  silent  as  to  own- 
ership,2 none  need  be  proved.8  "  Where,''  says  Archbold,4  "  the 
intent  laid  was  to  kill  a  horse,  and  the  intent  proved  was  merely 
to  lame  him,  in  order  to  prevent  him  from  running  a  race,  the 
variance  was  holden  fatal.6  If  the  intent  laid  be  to  murder,  and 
the  intent  proved  be  to  beat  the  party  merely,  the  variance  is 
fatal.6  Where  the  intent  laid  was  to  steal,  and  the  intent  was 
proved  to  carry  away  the  defendant's  trunk  containing  money 
which  he  had  formerly  embezzled  from  his  master,  it  was  holden 
that  the  offence  proved  did  not  amount  to  a  burglary  ;  for  it  was 
no  felony  in  the  defendant  to  remove  the  money.7  So,  where 
the  intent  laid  was  to  steal,  and  the  intent  proved  was  to  rescue 
uncustomed  goods  which  had  been  seized,  the  judges  held  that 
the  indictment  was  not  sustained  by  the  evidence."  8  Mortgage 
deeds  are  choses  in  action^  not  "  goods  and  chattels ; "  hence  an 
allegation  of  intent  to  steal  the  latter  is  not  sustained  by  proof  of 
an  intent  to  steal  the  former.9 

§  148.  Intended  Felony  committed.  —  One  is  presumed  to  mean 
what  he  does.10  Therefore  if  he  is  charged  simply  with  intend- 
ing to  commit  a  felony  in  the  place  entered,  and  the  proof  is  that 
he  did  commit  it,  the  allegation  is  sustained.11  No  evidence  could 
be  more  satisfactory. 

§  149.  Other  Evidence  —  (Whole  issue).  — The  forms  of  the 
evidence  are  without  limit ;  and,  in  some  way,  the  prosecuting 
power  must  make  good  against  the  defendant  the  whole  issue,11 
including  the  intent.18    Thus,  — 

Rape  intended.  —  Where  rape  is  the  felony  intended,  the  effect 
of  the  violence  on  the  woman,14  the  grasping  of  her  ankle  while 
asleep  in  her  bed,  followed  by  her  screaming,16  and  her  subse- 

i  Rex  p.  Jenks,  2  Leach,  4th  ed.  774,  "  Vol.  L  f  1099. 

2  East  P.  C.  614.  "  Crim.  Law,  II.  §  116;  Rex  v.  Locos t. 

*  Ante,  §  142, 146,  note.  J.  Kel.  80 ;  People  v.  Marks,  4  Parker 
1  Reg.  v.  Clarke,  1  Car.  &  K.  421.  C  C.  158,  164. 

*  Archb.  Crim.  Pi.  &  Ev.  10th  Lond.  ia  Vol.  I.  §  1062  et  seq. ;  Adams  v.  The 
ed.  808.  State,  81  Ohio  State,  462. 

»  Rex  v.  Dobbs,  2  East  P.  C.  618.  »  Vol.  I.  §  1101 ;  People  v.  Marks,  4 

6  1  Hale  P.  C.  661.  Parker  C.  C.  168;  The  State  v.  Cowell, 

7  Rex  v.  Dingley,  cited  2  Leach,  4th     12  Nev.  887. 

ed.  841.  H  Commonwealth  v.  Doherty,  10  Cush. 

1  Rex  v.  Knight,  2  East  P.  C.  610.  62. 

*  Reg.  p.  Powell,  2  Den.  C.  C.  408,  6        *  The  State  v.  Boon,  18  Ire.  244. 
Cox  C.  C.  396. 
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quent  complaint,  limited  as  on  a  trial  for  rape  itself,1  are  examples 
of  what  is  competent. 

§  150.  More  Felonies  than  One  intended.  —  Plainly  if  a  man  were 
to  break  and  enter  a  dwelling-house,  intending  to  commit  therein 
various  distinct  felonies,  —  as,  rape,  larceny,  and  murder,  —  this 
would  constitute  only  one  burglary,  the  same  as  if  but  one  felony 
were  planned.  And,  in  principle,  the  indictment  may,  and  it  is 
practically  most  convenient  that  it  should,  charge  the  whole  in 
one  count.1  Therefore,  if  the  pleader  is  doubtful  what  particular 
felony  was  intended,  he  may  lay,  in  one  count,  the  intent  to  com- 
mit all  the  several  probable  felonies,  and  the  allegation  will  be 
sustained  by  proof  of  the  intent  to  perpetrate  any  one  of  them. 
Such  is  the  doctrine  of  principle  and  practical  convenience.  Still 
the  common  course  seems  to  have  been  to  put  this  matter  into 
separate  counts,  —  a  method  not  legally  objectionable.8 

VII.  Further  of  the  Evidence. 

m 

§  151.  Corpus  Delicti.  —  Assuming  the  corpus  delicti  to  have 
been  proved,4  — 

Tools  for  Burglary. — To  connect  the  defendant  with  it,  burglars' 
tools,  found  on  his  person,  in  his  dwelling,  or  otherwise  in  his 
possession,  may  be  produced,6  together  with  evidence  of  the  at- 
tending circumstances.6  Even  tools  not  adapted  to  the  particular 
burglary  may  be  exhibited  when  found  with  those  which  are.7 
Also, — 

§  152.  The  Stolen  Goods.  —  As  connecting  the  defendant  with 
the  corpus  delicti?  his  recent  possession  of  goods  stolen  in  the 
burglary,  whether  charged  in  the  indictment  to  have  been  stolen 
or  not,9  the  circumstances  of  such  possession,  and  how  far  he 


>  Tbe  State  v.  Gruso,  28  La.  An.  962. 

*  Vol.  L  f  484, 487 ;  ante,  %  93. 

*  Archb.  Crim.  PI.  &  Ev.  19th  ed.  686; 
8  Chit.  Crim.  Law,  1114;  Rex  v.  Thomp- 
son, 2  East  P.  C.  616,  2  Leach,  4th  ed. 
1106,  note. 

«  Vol.  I.  f  1066-1060. 

•  Vol.  I.  J  9(56. 

•  People  v.  Winters,  29  Cal.  668 ;  .Peo- 
ple v.  Lamed,  8  Seld.  446;  The  State  v. 
Harrold,  88  Misso.  496  ;  The  State  v. 
Band,  83  N.  H.  216.    And  tee  Clark  v. 


People,  6  Thomp.  &  C.  88 ;  People  v.  Clark, 
2  Hon,  620;  Foster  v.  People,  8  Hun,  6. 
1  Commonwealth  v.  William*,  2  Cush. 
682. 

•  Fuller  v.  The  State,  48  Ala.  278 ; 
Johnson  v.  Commonwealth,  29  Grat.  796 ; 
Brown  v.  The  State,  69  Ga.  466 ;  Frank 
v.  The  State,  89  Missis.  706;  Walker  v. 
Commonwealth,  28  Grat.  969. 

•  Commonwealth  v.  McGortj,  114 
Mass.  299;  Hall's  Case,  8  Grat.  698; 
Foster  v.  People,  68  N.  T.  619. 
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accounted  for  the  same,  may  be  shown.  We  shall  see l  that,  in 
cases  of  pure  larceny,  the  judges  do  not  quite  agree  upon  the 
effect  of  this  evidence ;  it  is  the  same  in  burglary.2  In  reason, 
its  effect  is  not  matter  of  law,  but  is  purely  of  fact  for  the  jury. 
And  there  are  cases  which  so  hold.8 

§  153.  other  Evidenoe.  —  The  other  evidence  may  assume  vary- 
ing forms ;  as,  — 

Another  Breaking — may  be  so  connected  with  the  one  com- 
plained of  as  to  be  admissible  in  explanation  of  it.4    Or  — 

Combination.  —  Evidence  of  a  corrupt  combination,  and  what 
was  said  or  done  by  one  of  the  conspirators,  is  admissible  in  this 
offence  the  same  as  in  others.5 


i  Post,  §  789-746. 

8  Knickerbocker  v.  People,  43  N.  T. 
177 ;  People  v.  Boujet,  2  Parker  C  C.  11  ; 
The  State  v.  Reid,  20  Iowa,  418 ;  Houser 
v.  The  State,  68  Ga.  78 ;  Billinglea  u. 
The  State,  66  Ga.  686 ;  Methard  v.  The 
State,  19  Ohio  State,  368,  868 ;  Reg.  v. 
Farr,  4  Fost  &  P.  886 ;  People  v.  Beaver, 
49  Cal.  67  ;  Walker  v.  Commonwealth, 
supra;  Walker  v.  The  State,  68  Ala. 
898. 


•  The  State  v.  Hodge,,  60  N.  H.  610, 
626 ;  Prince  v.  The  State,  44  Texas,  480. 

4  Osborne  v.  People,  2  Parker  C.  C. 
683;  Reg.  v.  Cobden,  8  Fost.  &  F.  888. 
See  The  State  v.  Adams,  20  Kan.  811; 
Vol.  I.  §  1120-1129. 

Vol.  L  §  1248  ;  Commonwealth  v. 
Scott,  128  Mass.  222 ;  Mason  v.  The 
State,  42  Ala.  632.  8ee  The  State  v. 
Adams,  20  Kan.  811. 


For  BURIAL,  see  Sbpultubs. 

BURNING  BUILDINGS,  see  Arson  and  Other  Burnings. 
CARNAL  ABUSE,  see  Rape  and  the  like.    Also,  Stat.  Crimes,  f  478-494. 
CARRYING  WEAPONS,  as  to  both  law  and  procedure,  see  Stat.  Crimes. 
CHALLENGING,  see  Duelling. 
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CHAPTER  XI. 

CHAMPERTY  AND  MAINTENANCE.1 

§  154.  Form  of  Indictment — Maintenance  so  far  includes  cham- 
perty2 that  from  an  indictment  for  the  one  we  can  see  how  the  in- 
dictment for  the  other  should  be.  Chitty's  form  for  maintenance 
avers,  that,  at  a  time  and  place,  the  defendant  "  did  unjustly  and 
unlawfully  maintain  and  uphold  a  certain  suit  which  was  then 
depending  in  the  court  [describing  it],  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  to  the  manifest 
hindrance  and  disturbance  of  justice,  and  in  contempt,  &c,  to 
the  great  damage  of  the  said  A.  D.,  and  against  the  peace,  &c."  * 

§  155.  "  Against  Form  of  Statute." — u  Maintenance,"  says  Ghitty,4 
44  is  an  offence  at  common  law,5  and  further  prohibited,  on  pain 
of  fine  and  imprisonment,  by  1  Edw.  3,  c.  14." 6  As,  if  this 
statute  is  of  force  in  this  country,  it  is  here  common  law,  this 
conclusion  would  seem  needless  with  us,  whether  required  in 
England  or  not ;  except  when  the  indictment  is  on  a  statute  of 
the  State. 

§  156.  Bnffloienoy  otherwise.  —  There  is  reason  for  doubt 
whether  it  is  sufficient  simply  to  say,  as  in  the  above  form,  that 
the  defendant  "did  unjustly  and  unlawfully  maintain  and  up- 
hold "  the  suit.7  The  forms  in  Tremaine  8  are,  in  this,  somewhat 
more  minute. 

1  For  the  law  of  these  offences,  see         *  2  Chit.  Crim.  Law,  284,  note. 
Crim.  Law,  IL  $  121  et  seq.  *  1  Hawk.  P.  C.   Corw.  ed.  p.  402, 

'  Crim.  Law,  IL  §  122, 181.  §  88. 

8  2  Chit.  Crim.  Law,  284.     This  is         6  Referring  also  to  20  Edw.  8,  c.  4  ;  1 

substantially  the  form  in  Barn.  Just,  tit  Rich.  2,  c.  4 ;  82  Hen.  8,  c.  9. 
Maintenance.    For  forms  somewhat  more         7  See  ante,  $  17  et  seq. 
elaborate,  see  Rex  v.  Langrish,  Trem.         *  Ante,  §  164,  note. 
P.  C.  170;  Rex  *.  Price,  Trem.  P.  C.  177. 
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CHAPTER  XII. 

CHEATS  AND  FALSE  PRETENCES.1 

J  157.  Introduction. 

168-161.  Indictment  for  Common-law  Cheat 

162-186.  Same  for  the  Statutory  Offence. 

187-198.  The  Evidence. 

194-196.  Procedure  for  the  Attempt. 

197, 198.  Questions  of  Practice. 

§  157.  What  for  this  Chapter  —  How  divided.  —  As,  for  con- 
venience, the  law  of  these  offences  was  treated  of  in  separate 
chapters  in  "  Criminal  Law ; "  so,  for  the  same  reason,  the  pro- 
cedure in  both  will  be  here  considered  in  this  one  chapter,  as  to, 
I.  The  Indictment  for  the  Common-law  Cheat ;  II.  The  Indict- 
ment for  the  Statutory  Offence  ;  III.  The  Evidence ;  IV.  The 
Procedure  for  the  Attempt ;   V.  Questions  of  Practice. 

I.   The  Indictment  for  the  Common-law  Cheat. 

§  158.  In  General  —  The  forms  of  indictable  cheat  at  the  com- 
mon law  are  numerous ;  so,  therefore,  must  be  the  forms  of  the 
indictment.  Still,  in  principle,  and  by  the  combined  authorities, 
the  several  elements  of  the  offence  must  be  alleged,  and  with  due 
particularity ;  namely,  the  8}Tmbol  or  token,  set  out  in  a  manner 
to  appear  on  the  face  of  the  averment  to  be  of  the  indictable  sort, 
how  it  was  addressed  to  the  person  operated  upon,  and  how  it 
accomplished  a  fraud,  and  what  fraud.2  Or,  if  the  defendant  did 
not  succeed  in  what  he  undertook,  the  indictment  may  stop 

short  and  show  a  punishable  attempt.8 

• 

1  For  the  law  of  Cheats  at  Common  .  Archb.  Crim.  PL  &  Et.  10th  Lond.  ed. 

Law,  see  Crim.  Law,  II.  §  141  et  seq.;  296;  Rex  v.  Worrell,  Trem.  P.  C.  106; 

for  the  law  of  statutory  False  Pretences,  Reg.  v.  Eagle  ton,  Dears.  876  ;    People 

tee  ib.  §  409  et  seq.  v.  Fish,  4  Parker  C.  C.  206  ;    Rex  v. 

*  Crim.  Law,  II.  §  143-160.  Bonny,  Trem.  P.  C.  106  ;  Rex  v.  Ed- 

•  Ib.  §  168 ;  post,  §  194-196.  And  see,  wards,  Trem.  P.  C.  103 ;  Rex  v.  Saunders, 
for  forms,  Matthews  Crim.  Law,  472;  Trem.  P.  C.  100;  Rex  v.  Taydler,  Trem. 
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§  159.  How  specific  —  To  say,  in  an  indictment  for  selling 
beer  without  paying  duty,  that  the  defendant  thus  disposed  x>f 
44  divers  quantities,"  has  been  adjudged  ill,  because  too  general. 
But  it  was  held  adequate  to  charge  the  sale  as  made  to  "  divers 
liege  subjects  of  the  king;"  because,  it  was  observed,  "the  in- 
former may  not  know  the  name  of  the  person ; "  and,  it  was 
added,  an  "  indictment  for  the  murder  of  a  person  unknown  is 
good."  l  Whence  we  may  infer,  that,  where  the  name  is  known, 
it  must  be  set  out ;  and  so  it  has  been  held  on  an  indictment  for 
selling  by  false  weights,  —  "to  divers  persons,"  not  being  suf- 
ficient.2 

The  Token,  —  it  appears,  need  be  described  with  such  minute- 
ness only  as  to  bring  it  affirmatively  within  the  law.8 

§  160.  ■  Common  Cheat"  —  To  allege  simply,  that  the  defend- 
ant is  a  "  common  cheat,"  specifying  no  acts,  is  insufficient.1 

§  161.  Averment  and  Proof  —  must  correspond;  as,  where  the 
cheating  was  charged  to  be  in  an  executed  contract,  and  the 
evidence  showed  an  executory  one,  which  was  abandoned  before 
consummation,  the  variance  was  adjudged  fatal.5 

IL  The  Indictment  for  the  Statutory  Offence. 

§  162.  In  General.  —  The  indictment,  being  upon  a  statute, 
must  conform  to  the  particular  statutory  terms ;  varying  with 
them,  and  following  in  all  other  respects  the  rules  for  indictments 
on  statutes  laid  down  in  the  preceding  volume.6    Still,  — 

§  168.  'What  allege.  —  In  spite  of  somewhat  varying  terms,  the 
essential  elements  of  most  of  the  statutes  defining  this  offence 
are  the  same.  And  the  indictment,  to  cover  them  as  construed, 
must  set  out  a  pretence  or  pretences,  which  it  alleges  to  be  false, 
and  known  by  the  defendant  to  be  so,  made  to  a  person  named, 
for  the  purpose  of  defrauding  him  or  another,  by  means  whereof 


P.  C.  94;  Rex  v.  Betsworth,  Trem.  P.  C. 
93 ;  Rex  ».  Arnope,  Trem.  P.  C.  91 ;  Rex 
v.  Goven,  Say.  206 ;  Rex  v.  Bower,  Cowp. 
828.  And  see  further,  as  to  the  form, 
The  8tate  v.  Boon,  4  Jones,  N.  C.  468. 

l  Rex  v.  Gibbs,  1  Stra,  497,  8  Mod.  68. 
8ee  Vol.  I.  %  646-658. 

*  The  State  v.  Woodson,  5  Humph.  66. 
And  tee  People  v.  Fish,  4  Parker  C.  C. 
206. 


•  The  State  v.  Woodsqn,  supra ;  The 
State  v.  Boon,  4  Jones,  N.  C.  468.  And 
see  this  case  as  to  other  ingredients  of 
the  offence. 

*  Vol.  I.  {  680 ;  The  State  v.  Johnson, 
1  D.  Chip.  129;  Reg.  v.  Hannon,  6  Mod. 
811. 

*  The  State  v.  Corbett,  1  Jones,  N.  C. 
264.    And  see  ante,  §  120 ;  post,  §  260. 

•  Vol.  I  J  698  et  seq. 
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he  obtained  from  the  defrauded  person  some  specified  thing  of 
value  of  a  sort  included  in  the  statutory  inhibition.  Herein  the 
statutory  words  and  phrases  should  be  employed,  and  the  facts 
be  given  with  such  minuteness  and  directness  as  to  satisfy  the 
common-law  rules  of  criminal  pleading.1    And, — 

§  164.  "  Contrary  to  Statute."  —  There  must  be  the  conclusion 
"  contrary  to  the  form  of  the  statute.'' a    Thus,  — 

§  165.   First.    Specifying  the  Pretences :  — 

"False  Pretences"  only.  —  To  charge  simply,  in  the  statutory 
words,  that  the  thing  was  obtained  by  "  false  pretences,"  is  not 
adequate ;  what  the  particular  pretences  were  must  be  stated,8 
both  as  notice  to  the  defendant  of  what  he  is  to  answer  to,4  and 
as  enabling  the  court  to  discern  their  indictable  quality.6    And  — 

§  166.  Sufficient  in  Law — (Existing  Pact  —  Direot). — A  pre- 
tence, as  set  out,  must  be  adequate  in  law ;  for  example,  it  must 
be  of  an  existing  fact,  not  a  promise.6  And  it  must  be  stated  in 
a  form  direct,  not  argumentative.7  Therefore  an  allegation 
which  did  not  distinguish  clearly  whether  it  was  promise  or  fact, 
was  adjudged  ill.8    Still  — 

§  167.  Considered  with  other  Allegations.  —  The  allegation  of 
the  pretence  is  to  be  considered  in  connection  with  the  other 
allegations;  so  that,  on  the  former  alone,  the  crime  need  not 
fully  appear.9 


\ 


1  See,  for  example,  Archb.  Crim.  PI. 
&  £▼.  10th  Lond.  ed.  289;  Reg.  v.  Giles, 
Leigh  &  C.  602;  The  State  v.  Locke,  85 
Ind.  419 ;  Baker  v.  The  State,  31  Ohio 
State,  314;  Reg.  v.  Bowen,  13  Q.  B.  790; 
Hamilton  v.  Reg.  2  Cox  C.  C.  11,  9  Q.  B. 
271;  Oliver  v.  The  State,  37  Ala.  134; 
Commonwealth  v.  Hulbert,  12  Met.  446; 
Reg.  v.  Kerrigan,  Leigh  &  C.  888,  9  Cox 
C.  C.  441  ;  Rex  v.  Airey,  2  East  80; 
People  u.  Sully,  5  Parker  C.  C.  142; 
Maley  v.  The  State,  31  Ind.  192  ;  The 
State  v.  Call,  48  N.  H.  126 ;  White  ».  The 
State,  8  Texas  Ap.  605.  And  see  The 
State  v.  Scott,  48  Misso.  422 ;  The  State 
r.  Pritchard,  86  Conn.  819;  The  State  v. 
Pryor,  30  Ind.  360 ;  Todd  r.  The  State,  81 
Ind.  514 ;  The  State  v.  Dowe,  27  Iowa,  278. 

«  Reg.  v.  Walker,  10  U.  C.  Q.  B.  465. 

'  Rex  v.  Mason,  2  T.  R.  581,  1  Leach, 
4th  ed.  487 ;  Rex  v.  Munoes,  7  Mod.  816; 
s.  o.  nom.  Rex  v.  Munoz,  2  Stra.  1127 ; 
Burrow  v.  The  State,  7  Eng.  66 ;  Glackan 
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v.  Commonwealth,  8  Met.  Ky.  232; 
Hamilton  v.  The  State,  16  Fla.  288; 
Commonwealth  v.  Frey,  14  Wright,  Pa. 
246 ;  Warrington  v.  The  State,  1  Texas 
Ap.  168.  But  see  The  State  v.  Joaquin, 
43  Iowa,  181. 

*  Vol.  I.  §  617-581. 

*  March  v.  People,  7  Barb.  891 ;  The 
State  v.  Lambeth,  80  N.  C.  893,  395;  The 
State  v.  Dyer,  41  Texas,  520;  Fuller's 
Case,  2  East  P.  C.  837. 

«  Crim.  Law,  II.  §  415-428. 

7  Vol.  I.  §  826,  608. 

8  Reg.  v.  Henshaw,  Leigh  &  C.  444, 
449.  And  see  Reg.  v.  Walne,  11  Cox 
C.  C.  647;  The  State  v.  Webb,  26  Iowa, 
262. 

*  Commonwealth  v.  Coe,  115  Mass. 
481 ;  Oliver  v.  The  State,  87  Ala.  184 ; 
Lesser  v.  People,  78  N.  T.  78 ;  Cowles  v. 
The  State,  50  Ala.  454.  See,  as  illustra- 
tive, and  query,  Commonwealth  v.  Wol- 
cott,  10  Cush.  61. 
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§  168.  Secondly.  Negativing  the  Pretences  :  — 
Euential  —  (Porm).  — There  must  be  a  distinct  averment  that 
the  pretences  were  false.1  Nor,  under  all  circumstances,  will 
general  words  of  negation  be  adequate  ;  but,  where  a  proper 
informing  of  the  prisoner  of  what  he  is  to  respond  to  requires,2 
the  particulars  of  the  falsity  must  be  stated.8  Under  the  leading 
statutes,  which,  like  the  repealed  one  of  80  Geo.  2,  c.  24,  §  1, 
have  the  words  "  knowingly  and  designedly  by  false  pretence  or 
pretences," 4  it  is  common  to  cover  formally  the  statutory  terms 
by  saying  that  the  defendant  "  falsely "  pretended ; 6  but  the 
word  "  falsely,"  in  this  connection,  does  not  render  unnecessary 
the  distinct  and  positive  averment  that  the  pretences  were  false.6 
Nor,  where  the  latter  averment  appears,  is  the  adverbial  "  falsely  " 
essential.7 

§  169.   Part  negatived. — Where  more  pretences  than  one  are 
set  out,  a  negation  of  any  of  them  which  adequately  show  an 
offence  will  suffice,  the  rest  being  rejected  as  surplusage.8 
§  170.   Thirdly.   Alleging  only  a  Part  of  the  Pretences  :  — 
BQect  of.  —  To  set  out  a  part  only  of  the  pretences  actually 
employed  is  not  ill,  if,  from  the  part,  an  offence  appears.9    So,  — 
Part  inadequately  laid.  —  Where  a  part  of  the  pretences  are  laid 
inadequately,  the  indictment  will  still  be  good  if,  rejecting  the 
part  as  surplusage,  an  offence  is  duly  disclosed.10 
§  171.   Fourthly.   The  Proofs  not  covering  All :  — 
Bffeot  ot  —  It  is  sufficient  to  prove  enough  of  the  false  pre- 
tences laid  to  show  an  offence,  though  the  rest  is  not  proved.11 


i  Rex  v.  Perrott,  2M.&S,  879 ;  Peo- 
ple i».  Haynes,  11  Wend.  667;  Amos  v. 
The  State,  10  Humph.  117 ;  Warrington 
v.  The  State,  1  Texas  Ap.  168;  The 
SUte  v.  Webb,  26  Iowa,  262 ;  The  State 
v.  Leri,  41  Texas,  663;  The  State  v. 
Pickett,  78  N.  C.  468 ;  The  State  v.  Smith, 
8  Blackf .  489. 

•  Ante,  §  166. 

>  The  State  v.  Lambeth,  80  N.  C.  893, 
896;  Keller  v.  The  State,  61  Jnd.  111. 
And  the  proofs  will  be  limited  by  the 
particulars.  Barber  v.  People,  17  Hun, 
866. 

«  Crim.  Law,  II.  §  411-414. 

•  8  Chit.  Crim.  Law,  1006-1021 ; 
Atchb.  Crim.  PI.  &  Ev.  10th  Lond.  ed. 

;  The  State  v.  Call,  48  N.  H.  126. 

•  Bex  v.  Perrott,  2  M.  &  S.  879. 


7  Rex  v.  Airey,  2  East,  30,  2  East  P.  C. 
881.  And  see  Rex  v.  Fuller,  1  B.  &  P. 
180 ;  Rex  p.  Howarth,  3  Stark.  26 ;  Reg. 
v.  Henderson,  2  Moody,  192 ;  Reg.  v. 
Bowen,  13  Q.  B.  790. 

9  Commonwealth  v.  Morrill,  8  Cush. 
671 ;  The  State  v.  Smith,  8  Blackf .  489 ; 
Skiff  v.  People,  2  Parker  C.  C.  189.  See 
Britt  v.  The  State,  9  Humph.  31. 

•  Cowen  v.  People,  14  111.  848. 

10  Commonwealth  v.  Parmenter,  121 
Mass.  864. 

11  Rex  v.  Hill,  Buss.  &  Ry.  190;  Britt 
v.  The  State,  9  Humph.  81 ;  People  c. 
Haynes,  14  Wend.  646,  648;  The  State 
v.  Dunlap,  24  Maine,  77 ;  The  8tate  v. 
Mills,  17  Maine,  211 ;  Crim.  Law,  II. 
§  418. 
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§  172.  Fifthly.  Alleging  the  Defendant's  Knowledge  of  the 
Falsity :  — 

Essential.  —  The  repealed  English  statutes  of  30  Geo.  2,  c.  24, 
§  1,  and  52  Geo.  8,  c.  64,  §  1,  had  the  words  "knowingly  and 
designedly ; " l  under  which,  therefore,  the  indictment  was  re- 
quired, as  of  course,  to  charge  the  defendant's  knowledge  of  the 
falsity  of  the  pretence.  But  these  words  are  omitted  from  7  &  8 
Geo.  4,  c.  29,  §  53,  and  24  &  25  Vict.  c.  96,  §  88 ; a  yet,  under 
them,  such  knowledge  is  held,  by  construction,  to  constitute  a 
part  of  the  offence,  and  the  averment  thereof  to  be  still  essential. 
The  American  doctrine  is  the  same.8 

§  173.   Sixthly.   Specifying  Thing  obtained,  and  from  whom:  — 

The  Thing.  —  Not  every  thing  obtained  by  false  pretences  will 
lay  the  foundation  for  an  indictment,  but  only  what  is  within 
the  statutory  terhis.*  Therefore,  and  to  enable  the  defendant  to 
know  to  what  he  is  to  answer,5  the  thing  obtained  must  be  speci- 
fied, and  in  a  way  enabling  the  court  to  see  that  it  is  within  the 
statute.6  There  is  authority  for  the  further  proposition,  that  the 
description  must  be  as  minute  as  in  an  indictment  for  larceny  ; 7 
and  "  twenty-five  dollars  in  money," 8  and  "  board,"  9  have  been 
severally  adjudged  too  general.  The  indictment  need  not  men- 
tion all  the  property  in  fact  obtained,  any  more  than  all  the  pre- 
tences employed.10    And  — 

Ownership.  —  The  ownership  must  be  averred,11  or  a  valid  reason 

•   *  Crim.  Law,  II.  §  411.  Ind.  159.    And  see  Crim.  Law,  II.  §  477- 

'  lb.  §  412,  418.  479  ;    Leftwich    v.   Commonwealth,    20 

»  lb.  §  471 ;  Reg.  v.  Phiipotts,  1  Car.  &  Grat.  716. 

K.  112;  The  State  v.  Wilson,  2  Mill,  136;  "Smith    o.  The  State,  supra.     See 

Reg.   t>.  Keighley,  Dears.  &  B.  145,  7  Reg.  v.  Godfrey,  Dears.  &  B.  426,  7  Cox 

Cox  C.  C.  217,  20  Kng.  L.  &  Eq   646;  C.  C.  392.    Contra,  Oliver  v.  The  State, 

Reg.  v.  Henderson,  2  Moody,  192,  200,  87  Ala.   184.     The  expression  "divers 

Car.  &  M.  828 ;  The  State  v.  Blanvelt,  9  United  States  treasury  notes  and  national 

Vroom,  806 ;  Maranda  v.  The  State,  44  bank  notes  and  fractional  currency  notes, 

Texas,  442;  Hirsch  v.  The  State,  1  Texas  amounting,  in  the  whole,  to  one  hundred 

Ap.  893 ;  The  State  v.  Hurst,  11  W.  Va.  and  fifty -eight  dollars,  and  of  the  value  of 

64.    See  Rex  v.  Howarth,  8  Stark.  26 ;  one  hundred  and  fifty-eight  dollars,"  hat 

Commonwealth  v.  Hulbert,  12  Met.  446 ;  been  adjudged  adequate.    The  State  v. 

The  State  v.  Smith,  8  Blackf.  489;  Vol.  Hurst,  11  W.  Va.  54.    And  see  The  State 

I.  {  523,  623  et  seq.  v.  Kube,  20  Wis.  217;  Edwards  v.  The 

<  Crim.  Law,  II.  §  476-484.  State,  49  Ala.  384. 

»  Ante,  §  165, 168.  •  Reg.  v.  McQuarrie,  22  U.  C.  Q.  B.  000. 

•  Schleisinger  v.  The  State,  11  Ohio  »  People  v.  Parish,  4  Denio,  153. 

State,  669 ;  Hamilton  v.  Reg.  9  Q.  B.  271,  u  Sill  v.  Reg.  1  Ellis  &  B.  568,  Dears. 

2  Cox  C.  C.  11.  182,  16  Eng.  L.  &  Eq.  376;  Reg.  v.  Ken- 

'  People  v.  Conger,  1  Wheeler  Crim.  rick,  Dav.  &  M.  208,  6  Q.  B.  49 ;  The 

Cas.  448,  450;  Smith  v.  The  8tate,  33  State  v.  Smith,  8  Blackf.  489;  Reg.  v. 
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given  for  the  omission.1  Money  sent  by  a  husband  to  his  wife 
for  her  support  must  be  laid  as  his.2  A  bailor  is,  for  the  pur- 
poses of  this  averment,  an  owner,8  the  same  as  in  larceny.4 

§  174.    Different  Persons  —  (Pretences  addressed  to  —  Defrauded 

—  Ownership).  —  Since  the  pretences  may  be  addressed  to  one  per- 
son to  defraud  another,  and  even  the  ownership  may  be  in  still 
another,  while  the  transaction  may  differ  in  legal  effect  from  its 
outward  form,  the  allegation  may  be  made  to  correspond  to  the 
facts  as  viewed  either  legally  or  outwardly.6 

§  175.  Seventhly.  Connecting  the  Pretences  and  the  Accom- 
pluhed  Fraud :  — 

Bssential  —  How.  —  To  constitute  the  completed  offence,  the 
thing  sought  must  be  obtained ;  and,  not  independently  of  the 
false  pretences,  but  by  their  means.6  That  it  was  so  must  appear 
in  allegation,7  and  with  the  fulness  of  detail  which  will  put  the 
prisoner  in  a  position  properly  to  make  his  defence.8 

§  176.  As  to  Special  Terms  of  Statute.  —  This  doctrine  proceeds 
from  the  general  principles  of  the  law  of  the  offence  and  of  good 
pleading,  independently  of  special  statutory  words.  It  may  even 
require  the  allegation  to  be  expanded  beyond  the  terms  of  the 
statute.9  Though,  for  example,  the  statutes,  in  terms,  ordinarily 
require  only  that  the  thing  shall  be  "  obtained  by  "  the  false  pre- 
tence, such  allegations  as  that  the  defrauded  person  relied  on  the 
pretence,  and  other  like  particulars  disclosing  the  transaction, 
may  be  necessary.10 

Martin,  8  Ner.  &  P.  472,  8A.4F,  481 ;  •  Crim.  Law,  II.  §  400-462. 

Reg.  v.  Walker,  10  U.  C.  Q.  B.  465 ;  Hal-  T  Enders   v.   People,  20  Mich.   283 ; 

ley  v.  The  State,  43  Ind.  509;   Reg.  v.  The  State  p.  Saunders,  68  Misso.  482; 

Norton,  8  Car.  4  P.  196;  Washington  v.  Cow  let  v.  The  State,  50  Ala.  454;  Clif- 

The  State,  41  Texas,  683;  Leobold  v.  ford  p.  The  State,  56  Ind.  245 ;  The  State 

The  State,  83  Ind.  484;  Reg.  v.  Godfrey,  v.  Penley,  27  Conn.  587;   White  v.  The 

supra.  State,  8  Texas  Ap.  605;  Jones  v.  The 

i  The  State  v.  Lathrop,  15  Vt  279.  State,  50  Ind.  478,  478,  479.    And  see 

See  post,  {  718.  Reg.  v.  Martin,  Law  Rep.  1  C.  C.  56. 

*  Commonwealth  v.  Daris,9  Cosh.  288.  s  Commonwealth  tr.  Strain,  10  Met. 

*  Britt  v.  The  8tate,  9  Humph.  81.  521 ;  The  State  v.  Bonnell,  46  Misso.  895; 
«  Post,  (  721.  Commonwealth  v.  Ooddard,  4  Allen,  812; 

*  Compare  Vol.  I.  $  882-884 ;  Crim.     Epperson  v.  The  State,  42  Texas,  79 ; 
Law,  II.  $472;  Commonwealth  v.  Call,     Norris    v.  The    State,   26    Ohio   State, 

21  Pick.  616 ;   People  v.  Krumraer,  4  217 ;  People  v.  General  Sessions,  13  Hun, 

Parker  C.  C.  217 ;  Reg.  v.  Dent,  1  Car.  895. 

4  K.  249  ;   Commonwealth  v.  Davie,  9  *  Commonwealth  v.  Strain,  10  Met 

Cmh.  283 ;  The  State  v.  Crowley,  10  621 ;  and  other  eases  cited  to  the  last 

Vrooro,  264 ;  Reg.  p.  Moseley,  Leigh  4  section. 

C.  92,  9  Cox  C.C.  16.    See  Thompson  v.  »  lb. ;  Johnson  v.  The  State,  11  Ind. 

People,  24  I1L  60.  481, 482 ;  The  State  v.  Onris,  18  Ind.  669  ; 
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§  177.   Eighthly.   Alleging  the  Value  :  — 

Not  necessary — (Except).  —  The  general  rales  as  to  alleging 
value l  apply  to  these  false-pretence  cases.  Where  the  punish- 
ment, which  the  law,  in  distinction  from  the  discretion  of  the 
judge  or  jury,2  affixes,  depends  in  any  degree  on  the  value  of  the 
thing  obtained,  it  must  be  set  out.8  It  is  not  ordinarily  necessary 
in  other  circumstances.4 

§  178.   Ninthly.  Alleging  Tenor  or  Substance  ; 6  — 

Substance  only —  (Colloquium).  —  In  general,  a  false  pretence 
need  be  set  out  only  by  its  substance,  the  tenor  not  being 
required.6  Nor  have  the  doctrine  of  colloquium^  and  the  like, 
familiar  in  proceedings  for  libel,  forgery,  and  some  others,  any 
place  in  these  false  pretence  cases.7    Still  — 

Tenor.  —  It  is  not  improbable  there  may  be  cases  wherein,  the 
essence  of  the  offence  consisting  in  the  exact  words,  their  tenor 
may  be  required.     And  — 

Written  Instrument  obtained.  —  Where,  in  Alabama,  one  was 
indicted  for  obtaining  the  signature  to  a  written  instrument  by 
false  pretences,  its  tenor  was  adjudged  necessary  to  be  averred.8 
But  an  indictment  for  thus  obtaining  "  a  check  for  the  payment 
of  money,"  not  setting  it  out  at  length,  was  in  Massachusetts 
held  good.9 

§  179.   Tenthly.   Following  the  Statutory  Words :  — 

Essential.  —  The  words  and  phrases  of  the  particular  statute 
must  be  incorporated  into  the  indictment  to  the  extent,  and  sub- 
ject to  the  permissible  variations,  pointed  out  in  the  general 
elucidations  of  the  first  volume.10    Thus,  — 

§  180.  "False"  —  "Felonious-  —  The  term  "false  pretence,"  in 
the  statute,  is  not  supplied  in  the  indictment  by  "feloniously  pre- 
tend." "    But  — 


The  State  t>.  Green,  7  Wis.  676;  The 
State  v.  Philbrick,  81  Maine,  401 ;  Clark 
v.  People,  2  Lans.  829  (disapproving  the 
doctrine  of  the  case  last  cited). 

»  Vol.  I.  §  640,  667. 

8  lb.  §  77-88. 

*  The  State  v.  Ladd,  82  N.  H.  110. 

*  People  v.  Stetson,  4  Barb.  161,  168; 
The  State  v.  Dorr,  33  Maine,  498 ;  The 
State  v.  Gillespie.  80  N.  C.  896;  Oliver  v. 
The  State,  37  Ala.  184. 

*  Vol.  I.  §  669-668. 

*  The  State  v.  Call,  48  N.  H.  126 ;  The 
State  v.  Vanderbilt,  3  Dutcher,  838. 
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7  lb. ;  The  State  u.  Call,  48  N.  H.  126. 

*  Langford  v.  The  State,  46  Ala.  26. 
See  Oliver  v.  The  State,  87  Ala.  134. 

9  Commonwealth  v.  Coe,  116  Mass. 
481.    See  post,  §  183. 

»  Vol.  I.  §  608-622 ;  ante,  §  176 ; 
Respublica  ».  Tryer,  8  Yeates,  461 ;  The 
State  v.  Williams,  8  Texas,  266 ;  Ellars 
v.  The  State,  26  Ohio  State,  886;  Reg.  v. 
James,  12  Cox  C  C.  127,  2  Eng.  Rep. 
192;  Commonwealth  v.  Hooper,  104  Mass. 
649. 

"  Rex  v.  Walker,  6  Car.  &  P.  667. 
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"Pretend"  —  "Represent"  —  "Pretend"  in  the  indictment,  for 
u  represent "  in  the  statute,  is  not  ill.1    And  — 

Beyond  Statutory  Words.  —  The  allegations  may  even  require 
to  be  expanded  beyond  the  statutory  words,2  as  elsewhere 
shown.8 

§  181.  ■  Feloniously."  —  Where  the  statutory  words  are  "  felo* 
niously  "  obtain,  &c,  the  indictment  must  say  "  feloniously."  4 

§  182.  "Intent  to  defraud."  —  Where  the  statute,  like  the  Eng- 
lish ones,6  has  the  words  "  with  intent  to  defraud,"  they  must  be 
also  in  the  indictment.6  But,  when  not  in  the  statute,  they  may 
be  omitted.7    In  proof,  — 

Proof  of  Such  intent.  —  The  intent  to  defraud  may  be  inferred 
from  the  false  representation.8    It  is  a  question  for  the  jury.9 

§  183.  Eleventhly.   Avoiding  a  Variance :  — 

Bssentlal.  —  The  indictment  should  be  in  terms  to  avoid,  any 
variance  at  the  trial  between  allegation  and  proof.10  Conformity 
to  this  rule  is  attained  only  by  the  exercise  of  a  practical  skill,  in 
conjunction  with  legal  knowledge.     Thus,  — 

'Written  Instrument.  —  If  the  substance  only  of  a  written  in- 
strument will  suffice,11  a  prudent  pleader  will  not  set  it  out  by 
its  tenor,  which  requires  extreme  nicety  of  allegation  and  proof.12 
Where  the  false  pretence  consisted  of  representing  a  "flash  note  " 
of  the  Bank  of  England  to  be  good,  mention  of  it  as  "  a  certain 
printed  paper,  then  and  there  produced  by  "  the  defendant,  pre- 
tending it  "  was  a  good  and  valid  promissory  note  for  the  pay- 
ment of  five  pounds,"  was  adjudged  adequate.18  But  caution 
even  in  this  sort  of  allegation  is  prudent.  For  where  the  false 
pretence  to  be  proved  was,  that  the  note  of  a  broken  bank  was 


1  Jones  v.  The  State,  60  Ind.  478. 

•  Commonwealth  v.  Strain,  10  Met. 
£21,  628;  Commonwealth  v.  Lad  nan,  1 
Allen,  690 ;  Commonwealth  v.  Goddard, 
4  Allen,  812. 

•  Vol.  L  §  628-680;  ante,  §  176,  176. 

«  The  State  v.  Tate,  6  Humph.  424 ; 
The  State  v.  Johnson,  6  Humph.  426, 
note. 

»  Crim.  Law,  IL  §  411-418. 

•  Beg.  v.  James,  12  Cox  C.  C.  127,  2 
Bog.  Rep.  192;  The  State  v.  Scott,  48 
Miato.  422.  And  see  O'Connor  v.  The 
8tate,  80  Ala.  9. 

T  The  State  r.  Bacon,  7  Vt.  219,  222; 
Jim  v.  The  State,  8  Humph.  608. 

YOI»  II.  6 


*  People  v.  Herrick,  13  Wend.  87. 
And  see  Tomkins  v.  The  State,  88  Texas, 
228;  Robinson  v.  The  State,  88  Texas, 
841 ;  post,  §  190. 

•  The  State  v.  Scott,  supra;  Rex  t>. 
Williams,  7  Car.  &  P.  864 ;  Reg.  v.  Cooper, 
2  Q.  B.  1).  610. 

"  Vol.  I.  §  482-488  «;  Reg.  v.  Butcher, 
Bell  C.  C.  6, 8  Cox  C.  C  77 ;  Reg.  v.  Ward, 
1  Cox  C.  C.  101. 

"  Ante,  §  17& 

«  Vol.  I.  §  662. 

u  Reg.  v.  Coulson,  1  Den.  C.  C.  692, 
Temp.  6  M.  832,  4  Cox  a  C.  227,  1  Kng. 
L.  6  Eq.  660. 
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good,  and  the  representation  alleged  was,  that  "  a  certain  piece 
of  paper,"  set  out  in  full,  u  was  a  good  negotiable  promissory 
note  and  bank  bill,  and  security  for  the  payment  of  five  dollars,9* 
which  in  fact  it  was  not,  this  was  deemed  to  describe  a  coun- 
terfeit, or  the  note  of  a  non-existing  bank,  not  a  genuine  under- 
taking of  a  bankrupt  promisor,  and  the  variance  was  held  fatal.1 
Again,  — 

§  184.  Substance  of  Issue.  —  In  many  cases,  the  substance  of 
the  issue  only  need  be  proved,  except  where  the  allegation  is  in 
form  descriptive.  This  applies  specially  to  number,  value,  and 
the  like ;  but  it  has  been  already  considered.2 

Ownership,  —  in  this  offence,  as  in  others,  must  be  proved  as 
laid.8 

Surplusage  —  may  sometimes  be  rejected  to  avoid  a  variance.* 
§  185.  Twelfthly.  Charging  the  Act  as  Larceny :  — 
in  Virginia  —  a  statute  provides,  that,  "if  a  person  obtain  by 
any  false  pretence  or  token,  from  any  person,  with  intent  to  de- 
fraud, money  or  other  property  which  may  be  the  subject  of  lar- 
ceny, he  shall  be  deemed  guilty  of  the  larceny  thereof."  And  it  is 
held  that  there  may  be  a  conviction  for  this  offence  on  an  indict- 
ment in  common  form  as  for  larceny.6  Or,  if  the  pleader  chooses, 
he  may  set  out  the  special  facts  instead.6 

Elsewhere  —  this  form  of  the  statute  is  perhaps  not  found. 
And,  should  it  be,  to  allow  the  former  of  the  two  Virginia 
methods  of  allegation  would  be  contrary  to  principles  generally 
maintained.7 

1  Commonwealth  r.  Stone,  4  Met.  43.  Commonwealth  v.  Davidson,  1  Cash.  88, 

Compare   with  Reg.  v.  Wickhani,  10  A.  40. 

&  E.  34;  Wiekham  v.  Reg.  2  Per.  &  D.         *  Rex  v.  Douglass,  1  Camp.  212. 
833 ;  Reg.  v.  Smith.  6  Cox  C.  C.  314 ;  and         «  Vol.  I.  §  486-487 ;  Reg.  v.  Kealey,  2 

Reg.  v.  Hnzelton,  Law  Rep.  2  C.  C  184.  Den.  C.  C.  68,  6  Cox  C.  C.  198, 1  Eng.  L. 

And  see  Baker  v.  The  State,  81  Ohio  &Eq.  685;   Reg.  v.  Boynes,  1  Car.  &  K. 

State,  314;  The  State  v.  Locke,  85  Ind.  66. 

419;  The  State  v.  Blanrelt,  9  Vroom,         »  Anable  i>.  Commonwealth,  24  Grat 

306 ;  Reg.  v.  Carpenter,  11  Cox  C.  C.  600.  668 ;  Dowdy  v.  Commonwealth,  9  Grat 

*  Vol.  I.  §  488  6,  and  various  con-  727,  784.     And   see   Fay    v.  Common- 

nectcd  places ;  O'Connor  v.  The  State,  80  wealth,  28  Grat.  912. 
Ala.  9 ;  Reg.  v.  Leonard,  1  Den.  C.  C.         •  Leftwich  v.  Commonwealth,  20  Grat 

804;  Commonwealth  w.  Coe,  115  Mass.  716. 

481;  Todd  v.  The  State,  31  Ind.  614;         7  Stat.  Crimes,  §  416-422,  426.    Cora- 

The  State  v.  Smith,  76  N.  C.  141 ;  Com-  pare  Reg.  v.  Norton,  8  Car.  &  P.  196, 

monwealth    v.   Davidson,    1    Cush.    83.  with  Archbold's  form,  always  accepted 

Sale  on  Credit.  —  An  allegation  of  "a  as  good,  Archb.  Crim.  PI.  &  Ev.  10th 

sale  obtained  upon  credit"  is   proved,  Lond.  ed.  289;  and  Hamilton  v.  Reg.  9 

though   a   promissory  note  was  given.  Q.  B.  271. 
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§  186.   Thirteenthly.  The  Entire  Structure  of  the  Indictment: — 

In  General.  —  While  the  foregoing  particulars  are  attended  to, 

the  pleader  should  still  bear  in  mind  that  the  indictment  is  one 

entire  charge,  to  be  made  harmonious,  distinct,  and  full,  as  a 

whole. 

III.  The  Evidence. 

§  187.  In  General  —  Something  of  the  evidence  appears  under 
the  preceding  sub-titles.  The  prosecutor  must  prove  so  much  of 
his  allegation  as  in  law  constitutes  an  offence,  but  not  necessa- 
rily more.1  Nor  can  any  defect  herein  be  supplied  by  proof  of 
what  is  not  alleged.2  Presumptions  are  resorted  to  in  these 
cases,  the  same  as  in  others.8    And  — 

Variance  —  must  be  avoided ; 4  as,  •*  where  the  pretence  laid 
was,  that  the  defendant  said,  4  that  he  had  paid  a  sum  of  money 
into  the  Bank  of  England,'  and  the  proof  was,  that  he  said  that 
the  money  had  been  paid  into  the  bank,  without  saying  by  whom, 
the  defendant  was  acquitted  for  the  variance  ;  Lord  Ellenborough 
holding  that  the  assertions  were  different  in  substance."  * 

Lost  'Writing.  —  A  written  pretence6  may  be  proved  by  parol  if 
the  writing  is  lost.7 

§  188.  Connecting  Pretenoe  and  Cheat.  —  It  must  be  shown  that 
the  pretence  alleged  was  the  inducement  to  the  parting  with  the 
goods.8    And  — 

Thing  obtained.  —  The  thing  obtained  by  the  pretence  must  ap- 
pear in  the  evidence  to  be  within  the  statute  and  the  indictment.9 
Also  — 

« 

1  Ante,  §  160-171 ;  The  State  ».  Barge,  The  State,  40  Ala.  384;  Commonwealth 

7  Iowa,  265 ;  Cowles  v.  The  State,  60  v.  Jeffries,  7  Allen,  648. 
Ala.   464  ;   Fay   v.  Commonwealth,  28         '  Archb.  Crim.  PI.  ft  Ev.  10th  Lond. 

Grat.  912 ;  The  State  v.  Pitts,  18  Rich.  ed.  294,  296,  referring  to  Rex  v.  Plestow, 

27 ;    Commonwealth  v.  Hutchison,  114  1  Camp.  494.    See  Rex  v.  Douglass,  1 

Mass.  826;  Reg.  v.  Foster,    2  Q.  B.  D.  Camp.  212. 

801  ;    Bowler  v.  The  State,  41   Missis.         «  Reg.  v.  Cooper,  2  Q.  B.D.610;  Reg. 

670  ;    Reg.    ».   Walne,    11    Cox   C.  C.  ».  Cooper,  1  Q.  B.  D.  19 ;  Reg.  v.  Adam- 

647.  son,  2  Moody,  286, 1  Car.  ft  K.  192 ;  Lind- 

*  Reg.  v.  Bulmer,  Leigh  ft  C.  476,  0  say  v.  Cundy,  1  Q  B.  D.  848. 

Cox  C.  C.  492;  People  u.  Gates,  13  Wend.         T  Rex  v.  Chadwick,  6  Car.  ft  P.  181. 
811 ;  Barber  v.  People,  17  Hun,  866.  '  Crim.    Law,  II.    §   461  ;    Reg.   v. 

*  Ante,  §  182 ;  post,  §  189, 190;  Reg.  Bulmer.  Leigh  ft  C.  476,  9  Cox  C.  C.  492; 
«.  Langton,  2  Q.  B.  D.  206 ;  The  State  Rex  *.  Douglass,  1  Camp.  212;  Rex  v. 
t.  Call,  48  N.  H.  126 ;  Reg.  v.  Wenhara,  Dale.  7  Car.  ft  P.  862. 

10  Cox  C.  C.  222.  •  Rex  v.  Yates,  1  Moody,  170 ;  Rax  v. 

*  Ante,  |  161,  188,  184 ;  Edwards  v.    Wavell,  1  Moody,  224. 
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Knowledge.  —  The  defendant's  knowledge  of  the  falsity  of  the 
pretence  must  be  shown.1 

§  189.  Other  Instances.  —  In  aid  of  the  proofs  of  guilty  knowl- 
edge and  evil  intent,2  evidence  may  be  given  of  other  successful 
and  unsuccessful  attempts  of  the  like  sort.  This  evidence  is,  by 
many,  limited,  in  ordinary  cases,  to  what  took  place  before  or 
simultaneously  with  the  act  charged.8  But,  where  the  two  trans- 
actions are  connected,  and  perhaps  in  some  other  special  circum- 
stances, they  permit  it  to  extend  to  subsequent  doings ;  while, 
it  appears,  others  allow  this  as  the  general  rule.4  The  latter 
is  believed  to  be  the  better  doctrine  in  principle.6  Yet  regard 
should  be  had  to  what  is  special  to  the  particular  case. 

§  190.  Further  of  proving  Intent.  —  In  most  instances,  the  evil 
intent  —  always  necessary  in  some  way  to  be  shown6  —  may  be 
sufficiently  inferred  from  the  evil  act  proved  as  constituting 
the  offence.7  But  other  proofs  are  not,  therefore,  incompetent ; 8 
as,  for  example,  that  the  defendant,  while  making  the  false  pre- 
tences, was  deeply  insolvent. 9 

§  191.  Falsity.  —  That  the  pretences  were  false  must  be  affirm- 
atively shown.10  But  prima  facie  evidence  is  sufficient  till  re- 
butted ; n  as,  that  a  bank,  a  bill  of  which  the  defendant  had 
passed  representing  it  to  be  good,  had  stopped  payment,  proof  of 
the  bankruptcy  proceedings  not  being  required.12  If  the  repre- 
sentation was,  that  the  defendant  was  possessed  of  ample  means, 
a  mortgage  by  him,  three  days  afterward,  of  all  his  property,  is 


*  Reg.  i».  Walne,  11  Cox  C.  C.  647  ; 
Reg.  v.  Burrows,  11  Cox  C  C.  258;  Bex 
v.  Dobson,  7  East,  218 ;  Reg.  v.  Foster,  2 
Q.  B.  D.301. 

>  Vol.  I.  §  1126. 

*  Reg.  v.  Francis,  Law  Rep.  2  C.  C. 
128,  12  Cox  C.  C.  612,  9  Eng.  Rep.  609; 
Reg.  v.  Hamilton,  1  Cox  C.  C.  244 ;  Reg. 
p.  Holt,  Bell  C.  C  280,  8  Cox  C.  C.  411  ; 
The  State  v.  Church,  48  Conn.  471 ;  Rex 
p.  Smith,  4  Car.  &  P.  411.  But  see  Todd 
v.  The  State,  31  Itad.  514.  And  see  Bot- 
tomley  v.  United  States,  1  Story,  136. 

<  Reg.  v.  Forster,  Dears.  466,  6  Cox 
C.  C.  621,  29  Eng.  L.  &  Eq.  648 ;  Rex  v. 
Taverner,  Car.  Crim.  Law,  3d  ed.  196, 
4  Car.  &  P.  413,  note ;  Reg.  v.  Roebuck, 
Dears.  &  B.  24,  26,  7  Cox  C.  C.  126,  86 
Eng.  L.  &  Eq.  631 ;  Britt  v.  The  State,  9 
Humph.  81 ;  Reg.  v.  Kain,  8  Car.  &  P.  187 ; 
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Lynde  v.  McGregor,  13  Allen,  172.  See 
Vol.  I.  §  1128. 

6  See  Stat.  Crimes,  §  681-684. 

*  The  State  v.  Austin,  79  N.  C.  624 ; 
Reg.  v.  Foster,  2  Q.  B.  D.  801. 

?  Ante,  §  182 ;  Rex  v.  Williams,  7  Car. 
&  P.  364. 

8  See  the  cases  cited  to  the  last  sec- 
tion. 

9  Commonwealth  v.  Jeffries,  7  Allen, 
648. 

*°  Rex  v.  Dobson,  7  East,  218. 

u  Reg.  v.  Wenham,  10  Cox  C.  C.  222. 
And  see  Reg.  v.  Browning,  8  Cox  C.  C. 
437. 

"  Reg.  v.  Smith,  6  fcox  C.  C.  814 
And  see  Commonwealth  v.  Stone,  4  Met. 
43 ;  People  v.  Chandler,  4  Parker  C.  C. 
281. 
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admissible.1  On  the  other  hand,  one  who  has  made  pretence  of 
a  specific  fact,  proved  to  be  untrue,  cannot  defend  himself  by 
showing,  that,  at  the  time,  he  was  in  good  pecuniary  credit  and 
standing.8 

§  192.  Injured  Person  as   "Witness  —  Effect  of  Pretenoe.  —  The 

party  upon  whom  the  cheat  was  practised  may  be  a  witness.8 
And  he  may  testify  to  the  influence,  on  his  mind,  of  the  defend- 
ant's representations.4 

§  193.  Pretences  by  Third  Persons.  —  No  representations  by  a 
third  person  are  admissible  unless  it  is  first  shown  that  he  was 
instigated  thereto  by  the  defendant,6  or  the  two  were  conspiring,6 
or  there  existed  some  other  exceptional  fact  bringing  the  case 
within  principles  considered  in  other  connections.  Even  where 
the  pretence  is,  that  a  promissory  note  of  a  third  person  is 
genuine,  such  person's  declarations  of  the  defendant's  authority 
to  sign  it  will  not  be  received  in  his  behalf.  They  are  u  mere 
hearsay." 7 

IV.   The  Procedure  for  the  Attempt. 

§  194.  Form  of  Indictment.  —  An  adequate  and  ready  method 
of  drawing  the  indictment  for  an  attempt  is  to  follow  the  same 
form  as  for  the  accomplished  fraud ;  except  that,  where  the  lat- 
ter has  "  did  then  and  there  unlawfully  obtain,"  &c,  say,  u  did 
*  then  and  there  attempt  ijnlawfully  to  obtain,"  &c.,8  or  u  did  then 
and  there  unlawfully  attempt  and  endeavor  unlawfully  to  obtain," 
&c.8 

§  195.  How  minute.  —  Probably  the  form  thus  indicated  may 
be  abridged  in  its  description  of  the  goods  meant  to  be  obtained.14 
But  uthe  nature  of  the  attempt  must,"  says  Archbold,11  "be  set 
forth  with  reasonable  certainty ; "  it  not  being,  for  example,  suf- 
ficient to  say  merely,  that  the  defendant  udid  unlawfully  at- 

»  Tbe  Bute  v.  Call,  48  N.  H.  126.  •  Vol.  I.  §  1248 ;  Young  ».  Bex,  8  T.  R. 

*  Tbe  State  v.  Penley,  27  Conn.  687.     98. 

And  aee  People  e.  Genung,  11  Wend.  18.  7  Commonwealth  v.  Goddard,  2  Allen, 

>  Beg.  v.  Mackartney,  1   Salk.  286,  148. 

Belt,  800,  801.    It  appears  to  have  been  •  Reg:  v.  Henshaw,  Leigh  ft  C.  444. 

once  thought  otherwise.    Rex  v.  Whiting,  •  Reg.  ».  Kealey,  2  Den.  C.  C.  68,  70, 

1  8alk.  283,  1  Ld.  Raym.  896.  6  Cox  C.  C.  198. 

«  People  v.  Miller,  2  Parker  C.  C.  197 ;  >•  Ante,  §  84,  87,  89. 

People  p.  Herrick,  18  Wend.  87.  u  Archb.  dim.  PI.  ft  Er.  18th  Lond. 

•  People  9.  Parish,  4  Denio,  168.  ed.  896. 
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tempt  and  endeavor  fraudulently,  falsely,  and  unlawfully  to 
obtain,"  &C.1 

§  196.  Varlanoe  —  (Written  Instrument).  — An  attempt  charged 
as  having  been  made  by  means  of  a  paper  writing  purporting  to 
be  an  order  for  money,  is  not  proved  by  the  production  of  a 
paper  which  does  not  purport  to  be  such  order.2 


V.  Questions  of  Practice. 

§  197.  Locality.  —  The  place  where  crimes  are  to  be  laid  as 
committed  was  considered  in  the  first  volume,8  and  something  was 
there  said  of  cheats  and  false  pretences  in  particular.4  One,  acting 
through  an  innocent  agent  or  otherwise,  may  become  answerable 
for  this  offence  in  a  county  in  which  he  is  not  personally  present.6 
When,  therefore,  the  false  pretence  was  contained  in  a  begging 
letter,  addressed  to  a  person  in  Middlesex,  and  requesting  him  to 
deposit  there  in  the  post-office  a  money  order,  the  venue  was 
held  to  be  rightly  laid  in  Middlesex  ;  for,  by  such  direction,  the 
prisoner  made  the  Middlesex  postmaster  his  agent  to  receive  the 
thing  obtained.6 

§  198.  Restitution  of  the  Property  —  cannot  be  ordered,  as  in 
cases  of  larceny,7  either  by  the  ancient  common  law  or  by  the 
statute  of  21  Hen.  8,  c.  11.  In  England,  of  late,  it  is  provided 
for  by  statutes  not  in  force  in  this  country.8 


1  Reg.  v.  Marsh,  1  Den.  C.  C.  605. 
s  Rex  v.  Cartwright,  Russ.  &  Uy.  106. 

*  Vol.  L  §  46  et  seq. 

*  lb.  §  63,  60  a.  And  see  Crim.  Law, 
n.  §  486. 

o  Reg.  v  Garrett,  Dears.  232,  22  Eng. 
L.  &  Eq.  607,  6  Cox  C.  C.  260. 

6  Reg.  v.  Jones,  1  Den.  C.  C.  651,  1 
Eng.  L.  &  Eq.  588,  Temp.  &  M.  270.  See 
Skiff  ».  People,  2  Parker  C.  C.  189, 147 ; 


Reg.  v.  Leach,  Dears.  642,  86  Eng.  L.  A 
Eq.  589 ;  Commonwealth  v.  Taylor,  105 
Mass.  172. 

T  Post,  §  765-768. 

8  Roscoe  Crim.  Ev.  8d  Lond.  ed.  477 ; 
2  Saund.  6th  ed.  47  h,  in  notes ;  1  Chit. 
Crim.  Law,  7,  817;  Reg.  v.  Stancliffe,  11 
Cox  C.  C.  818;  Reg.  v.  Goldsmith,  12 
Cox  C.  C  594,  8  Eng.  Rep.  005. 


Jor  CHILD  MURDER,  see  Stat.  Crimes. 

CONCEALMENT  OF  BIRTH,  see  Stat  Crimes. 
COIN,  see  Counterfeit  lira. 
COMMON  BARRATRY,  see  Barratrt. 
COMMON  DRUNKARD,  see  Stat.  Crimes. 
COMMON  GAMING  HOUSE,  see  Gaming  House, 
COMMON  NUISANCE,  see  Nuisance. 

86 


CHAP.  XIII.]  COMMON  8COIJ>.  §  201 


CHAPTER  XIII. 

COMMON  SCOLD.1 

§  199.  Form  of  Indictment.  —  The  decisions  under  this  head 
are  too  few  to  enable  an  author  to  say  absolutely  how,  in  all 
respects,  the  indictment  should  be.  But  the  material  parts  are, 
that,  at  a  time  and  place,2  the  defendant  was  a  common  scold,  to 
the  common  nuisance,  &c. 

§  200.  »  Common  Soold."  —  The  words  "common  scold,"  though 
general  in  meaning,  are  the  proper  and  technical  ones ;  nor,  it 
appears,  need  the  indictment  descend  beyond  them  into  the  par- 
ticulars.8 And  in  Latin,  it  was  ill,  says  the  report,  to  say  "  com- 
munis irixa*  a  common  scold,  instead  of  rixatrix" 4  The  phrase 
"  a  common  and  turbulent  brawler  and  sower  of  discord  amongst 
her  quiet  and  honest  neighbors,"  &c.  seems  to  have  been  ad- 
judged insufficient ; 6  though,  in  Pennsylvania,  a  charge  that  the 
defendant  "  openly  and  publicly,  in  the  public  highway,  wicked, 
scandalous,  and  infamous  words  did  utter  in  the  hearing,"  &c, 
not  saying  "  common  scold,"  was  held  adequate.6  But  perhaps 
this  may  be  deemed  a  nuisance  of  another  sort. 

*  Common  Nuisance."  —  It  is  probable  that,  where  the  general 
form  of  allegation  is  employed,  whatever  the  rule  is  in  other 
cases,  the  conclusion  must  be  u  to  the  common  nuisance,"  &c.7 

§  201.  Particulars,8  —  where  the  indictment  is  thus  general, 
should  be  required.9 

1  For  the  law  of  this  offence,  tee  Crim.  *  Commonwealth  v.  Mohn,  2  Smith, 

Law,  I.  §  1 101  et  seq.  Pa.  243.    Compare  with  Commonwealth 

1  Ante,  $  103.  v.  Foley,  09  Mats.  407 ;  and  United  States 

)  Vol.  I.  $  494 ;  Crim.  Law,  I.  §  1108 ;  v.  Royall,  8  Cranch  C.  C.  620,  021. 

Bex  r.  Urlyn,  2  Saund.  Wms.  ed.  308  in  7  Kcx    v.  Cooper,  supra.     And  see 

notes.    See  Rex  v.  Rogier,  1 B.  ft  C.  272,  post,  §  863. 

276.  8  Vol.  L  §  043  et  seq. 

«  Reg.  v.  Foxby,  6  Mod.  239.  *  Rex  t>.  Urlyn,  2  Saund.  Wms.  ed 

*  Rex  v.  Cooper,  2  Stra.  1240.  806,  in  notes ;  ante,  §  100. 
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CHAPTER  XIV. 

CONSPIRACY.1 

§202,208.  Introduction. 
204-226.  In  General  of  the  Indictment 
227-286.  The  Evidence. 
287-289.   Questions  of  Practice. 
240-245.  How  in  some  Particular  Forms  of  Conspiracy. 

§  202.  Extent  and  Difficulties  of  Subject  —  Conspiracy  is  the 
most  extended  of  the  offences;  connected,  indeed,  with  every 
form  of  wrong-doing.  And  the  procedure  is  in  some  respects 
difficult,  not  only  by  reason  of  its  variety,  but  because  the  offence 
itself  has  not  always  been  well  understood  by  judges  who  have 
contributed  to  give  shape  to  the  indictment. 

§  203.  How  the  Chapter  divided.  —  We  shall  consider,  I.  In 
General  of  the  Indictment ;  II.  The  Evidence ;  III.  Questions 
of  Practice  ;  IV.  The  Proceedings  in  some  Particular  Forms  of 
Conspiracy. 

I.  In  General  of  the  Indictment. 

m 

§  204.  What  aUege  and  prove.  —  Every  crime,  we  have  seen, 
consists  of  an  evil  act  and  an  evil  intent.2  And  both  must  be 
charged  in  the  indictment  and  proved  at  the  trial.3  In  most 
offences,  either  the  allegation  of  the  intent  is  involved  in  that  of 
the  act  and  requires  no  separate  setting  out,4  or  it  may  be  stated 
very  briefly  and  simply ; 6  the  real  difficulties  being  in  the  part 
of  the  indictment  which  concerns  the  act.  But,  in  conspiracy, 
all  this  is  reversed.  The  combining  of  the  two  or  more  minds  is 
the  act,  and,  at  common  law,  is  the  only  act  required  ;  though, 
in  some  States,  something  more  is  made  necessary  by  the  stat- 
utes.6   Hence  the  indictment  for  conspiracy  sets  out,  — 

i  For  the  law  of  this  subject,  see  Crim.  881,  609,  519,  528,  525,  1052;  Reg.  9.  As- 
Law,  II.  §  169  et  seq.  pinall,  2  Q.  B.  D.  48,  56. 

*  Crim.  Law,  I.  §  204-206.  <  Vol.  I.  §  521 ;  ante,  §  74. 

'  Vol.  I.  {  79,  80,  84,  98  a,  127  et  seq.,         >  Vcl.  I.  §  521-525. 

•  Crim.  Law,  1. 1  432;  II.  §  191, 102. 
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1.  A  combining  of  two  or  more  minds ;  and  this,  at  common 
law,  is  all  it  need  say  about  the  act.  The  allegation  is  plain,  is 
the  same  in  all  indictments  for  this  offence,  and  is  attended  by 
no  difficulties. 

2.  The  purpose  of  the  combination ;  which  is,  in  the  words  of 
the  definition,  "  to  do,  by  concerted  action,  something  unlawful, 
either  as  a  means  or  an  end." l  This  purpose  —  namely,  the  in- 
tent —  must  be  set  out  in  terms  to  show,  on  the  face  of  the  alle- 
gation, that  the  combining  to  accomplish  it  is  indictable.  And 
herein,  the  reader  perceives,  is  all  the  real  difficulty  in  any  indict- 
ment for  conspiracy. 

§  205.  Form  of  Indictment  —  The  indictment  charges,  as  to 
the  act,  that  the  defendants,  at  a  time  and  place,  to  copy  from 
Chitty's  form,2  **  unlawfully  and  wickedly  [or,  if  the  conspiracy 
be  malicious,  say  falsely  and  maliciously]  did  conspire,  combine, 
confederate,  and  agree  together.'9  A  shorter  form,  which  has 
been  held  good,  is  "  unlawfully  did  conspire  and  combine*  to- 
gether."8 And  not  improbably  the  words  "unlawfully"*  and 
"  combine  "  may  also  be  omitted,  but  the  author  is  not  aware 
that  the  question  has  been  decided.5  The  indictment  proceeds, 
uto,"  &c.  stating  the  purpose  of  the  conspiracy  —  that  is,  the 
intent  —  which  varies  with  the  particular  case.     But, — 

Overt  Acts.  —  At  common  law,  it  need  not  go  further  and 
specify  acts  done  in  pursuance  of  the  combination.6 

§  206*  Further  of  Overt  Acts.  —  Such  acts  are,  when  the  com- 
bining of  the  defendants  in  a  common  purpose  has  beetx  shown, 
evidence,  like  their  declarations,  further  establishing  the  con- 
spiracy and  illustrating  its  character.7  And  if  the  law  gave  to 
these  acts  no  other  effect,  they  should  not  be  set  out  in  the  in- 


i  Crim.  Law,  II.  §  171. 

*  8  Chit.  Crim.  Law,  1145.  To  the 
like  effect,  Archb.  Crim.  PI.  &  £r.  19th 
ed.  1005. 

>  Rex  v.  Gill  2  B.  &  Aid.  204. 
<  But  see  Reg.  v.  Aspinall,  2  Q.  B.  D. 
48,60. 

*  See,  for  various  forms,  The  State  v. 
Mayberrr,  48  Maine,  218;  The  State  v. 
Buchanan,  5  Har.  &  J.  317 ;  Reg.  v.  Lewis, 
11  Cox  C.  C.  404 ;  Smith  v.  People,  25 
HL  17 ;  Commonwealth  v.  Putnam,  5 
Casey,  Pa.  296 ;  Reg.  v.  Yates,  6  Cox 
a  a  441 ;  Rex  v.  Glennan,  26  Howell 


St.  Tr.  437 ;  Reg.  v.  Mean,  2  Den.  C  C. 
79,  4  Cox  C.  C.  423. 

6  Note  to  Rex  v.  Johnson,  2  Show.  1, 
2 ;  Rex  v.  Gill,  2  B.  &  Aid.  204 ;  Rex  v. 
Seward,  1  A.  &  E.  706 ;  Rex  v.  Richard- 
son, 1  Moody  &  R.  402 ;  Reg.  v.  Kenrick, 
6  Q.  B.  49,  Dav.  &  M.  208;  People  v. 
Richards,  1  Mich.  216,  224 ;  The  State 
v.  Straw,  42  N.  H.  893;  Crim.  Law,  II. 
§192. 

7  Vol.  I.  §  1248, 1249;  post,  §  228-280; 
Crim.  Law,  II.  §  192, 193.  And  see  ib. 
L  §  636;  Commonwealth  v.  Corlies,  8 
Philad.  450. 
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dictment ;  the  province  of  which  is  to  state  facts,  not  eviden 
But  each  overt  act  is  likewise  a  renewal  of  the  conspirac 
hence  the  pleader  may  lay  it  in  the  indictment  if  he  chooses, 
the  prosecuting  power  has  the  election,  at  the  trial,  to  prove 
allegation  or  treat  it  as  surplusage.8 

▲negation  of  Overt  Acta  aa  curing  Defeota.  —  It  is  plain,  til 

fore,  that  the  mere  allegation  of  overt  acts  can  cure  no  defect 
the  other  parts  of  the  indictment.4  There  are  cases  which  s 
to  hold  that  it  may  ; 5  but  the  principle  evidently  is,  that,  a 
parts  of  the  indictment  are  to  be  construed  together,  if,  in 
part,  any  thing  appears  supplying  an  omission  in  the  other  pi 
the  court  will  give  it  such  effect  notwithstanding  its  connec 
with  matter  wholly  irrelevant. 

§  207.  The  setting  out  of  the  Criminal  Intent :  — 
In  General  —  The  doctrine  under  this  head  —  that  is,  a 
how  to  allege,  in  the  indictment,  what  the  conspirators  me  a 
do  —  is  so  blended  with  the  law  of  the  offence  that  of  nece 
it  was  somewhat  discussed  in  "  Criminal  Law."  6  In  princ 
it  is  exactly  the  same  doctrine  which  was  brought  to  view  \\ 
the  title  Attempt,  while  we  were  considering  how  the  thin: 
tended  to  be  but  not  in  fact  accomplished  should  be  chai 
namely,  that,  as  it  is  not  done,  it  need  not,  because  it  cannc 
set  out  with  the  particularity  of  an  executed  transaction, 
within  practical  limits,  the  allegation  should  plainly  notif; 
defendant  what  he  is  to  answer  to.7    For  example,  — 

Intent  to  cheat  an  Individual.  —  (Form).  —  To  state  the 
discussed  most  frequently,  and  with  conflicting  results,  the 
lish  courts  hold  it  sufficient  to  say  that  the  defendants  cons 
&c.  "by  divers  false  pretences  and  subtle  means  and  devic 
obtain  and  acquire  to  themselves,  of  and  from  F  and  6,  < 
large  sums  of  money,  of  the  respective  moneys  of  the  said 


*  Vol.  I.  §  614,  616;  United  States  v.  Rex  v.  Rispal,  8  Bur.  1820  ;   Twit 
Ulrici,  3  Dil.  582.  Commonwealth,  9  Barr,  211. 

*  Vol.  I.  §  61 ;  Commonwealth  v.  Bar-         •  Crim.  Law,  II  §  199-202. 
tilson,  4  Norris,  Pa.  482.  T  Ante,  §  74,  76,  77,  81,  8:>,  84 

8    Crim.  Law,  II.  §  192, 193 ;  Wright,  89,  92;  Reg.  v.  Rowlands,  2  l>c 

v.  Reg.  14  Q.  B.  148 ;  Rex  v.  Roberts,  1  864, 5  Cox  C.  C.  466,  9  Enjr.  L.  & 

Camp.  899,  2  Leach,  4th  ed.  987,  note.  Brown  v.  The  State,  2  Texas  j 

«  Reg.  v.  King,  7  Q.  B.  782;   Com-  Reg.  v.  Aspinall,  2  Q.  B.  D.  48, 

mon  wealth  v.  Shedd,  7  Cush.  614.  The  State  v.  McKinstry,    60    1 

»  Rex  v.  Spragg,  2  Bur.  998,  999;  See  Landringham  v.  The  State, 

Wright  v.  Reg.  14  Q.  B.  148.    And  see  186. 
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G,  and  to  cheat  and  defraud  them  respectively  thereof ; " l  or, 
still  more  briefly,  conspired,  &c.  uto  cheat  and  defraud  F.  of  his 
goods  and  chattels;"8  the  objection,  not  deemed  valid,  being, 
that  the  contemplated  means  for  effecting  the  cheat  ought  to  be 
set  out. 

§  208.  Why  sufficient  —  The  sufficiency  of  this  form,  brief  a& 
it  is,  rests  on  the  ground  that  it  discloses  every  element  of  the 
offence,  and  as  minutely  as  the  circumstances  permit.  No  in- 
dictment is  ever  required  to  charge  an  accused  person  with  what 
the  law  has  not  made  a  part  of  the  crime ;  and,  when  two  or 
more  combine  to  cheat  another,  they  become  guilty  of  a  criminal 
conspiracy,  though  they  have  not  even  considered  of  the  means. 
Hence,  as  agreed  means  are  not  essential  to  the  offence,  it  would 
be  a  perversion  of  justice  to  require  the  prosecuting  power  to 
allege  them,  —  to  allege,  indeed,  what  may  not  in  fact  exist.8 

§  209.  Analogies — bui  of  Particulars.  —  There  are  other  offences 
which  may  be  charged  as  briefly  as  this,  and  for  the  same  reason  % 
namely,  that  the  brief  form  covers  the  whole  offence,  and  in  as 
minute  a  way  jts  is  practicable.  Such  are  simple  assault  and 
battery,4  barratry,6  common  scold,8  and  some  others.  And  where 
the  trial  judge  deems  that  further  information  ought  in  justice  to 
be  given  the  defendant,  he  orders  a  note  or  bill  of  the  particu- 
lars.7   Again,  — 

§  210.  Particularizing  in  Indictment  —  If  the  transaction,  in 
things  which  in  law  constitute  indispensable  elements  of  the 
offence,  properly  admits  of  being  individualized,  this,  in  justice 
to  the  defendant,  should  be  done  in  the  indictment.8    Thus,  — 

Name  of  Person  to  be  cheated.  —  Where  an  individual  is  to  be 
cheated,  his  name,  if  known,  should  be  alleged.9  "  And,"  said 
Tindal,  C.  J.  "  if  the  conspiracy  was  to  cheat  indefinite  indi- 
viduals, —  as,  for  instance,  those  whom  they  should  afterwards 
deal  with,  or  afterwards  fix  upon,  —  it  ought  to  have  been  de- 

i  Rex  v.  Gill,  2B.&  Aid.  204.  «  Ante,  §  56-67. 

*  Crim.  Law,  II.  §  200 ;   Sydserff  v.         »  Ante,  §  98-101. 
Beg.  11  Q.  B.  245;  8.  r.  Keg.  v.  Gompertz,         •  Ante,  §  109,  200. 

9  Q.  B.  824.    And  see  White  v.  Reg.  18         I  Vol.  1.  §  614;  Rex  v.  Hamilton,  7 

Cox  C.  C  318,  15  Eng.  Rep.  358.  Car.  &  P.  448;  Reg.  v.  Rycroft,  6  Cox 

•  Vol.  I.  §  616;  Crim.  Law,  1L  §  198-  C.  C.  76;  Reg.  v.  Stapvlton,  8  Cox  C.  C. 
902;  Rex  v.  GUI,  2B.&  Aid.  204,  205;  69. 

Reg.  r.  Gompertz,  9  Q.  B.  824,  838 ;  The         •  Ante,  §  81,  207. 

8ute  v.  Young,  8  Vroom,  184;  United         •  Ante,  $  82,  84,  87,  89,90;  Reg.  v 

States  9.  Ulrici,  8  DiL  632.    And  see  ante,    Parker,  3  Q.  B.  292. 

§76,78. 
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scribed  in  appropriate  terms;  showing  that  the  objects  ot  t 
conspiracy  were,  at  the  time  of  making  it,  unascertained." l  < 
the  indictment  may  show  that  the  conspiracy  was  to  cheat  a 
defraud  the  public  generally,8  or  the  United  States  or  the  Stat< 
§  211.  Thing  to  be  obtained.  —  The  goods  or  other  thing  mea 
to  be  obtained  by  the  cheat  need  not  be  specified;  not  bei 
essential  to  a  complete  identification  of  the  transaction,  or  p 
haps  even  known  to  the  parties  themselves.4 

§  212.  "To  cheat,"  Ao.  omitted  —  Purpose  described.  —  Wht 
the  alleged  intent  was  "  to  deceive  and  defraud,"  &c.  by  obta 
ing  goods  without  paying  for  them,  the  indictment  was  held 
adequate  as  not  charging  an  offence.  Such  a  transaction  is,  s; 
Lord  Denman,  C.  J.  "  not  necessarily  a  fraud ;  the  words  mi{ 
apply  to  the  obtaining  goods  to  sell  on  commission."  6 

§  213.  "  Cheat  and  defraud "  with  us  —  (Massachusetts  d 
trine).  —  Some  of  our  courts,  applying  this  reasoning  to  the  sh 
form  of  allegation  held  good  in  England,6  have  adjudged  it  to 
bad  also.  In  Massachusetts,  for  example,  it  is  so  laid  do?i 
because,  as  Dewey,  J.  argued,  "  the  charge  of  a  conspiracy 
cheat  and  defraud  A  does  not,  ex  vi  termini^  import  a  crirai 
object.  Cheating  and  defrauding  are  ambiguous  terms,  as  v 
applicable  to  civil  contracts  as  to  injuries  inflicted  wholly 
breach  of  criminal  law.  A  man  [forgetting  the  distinction 
tween  one  man's  cheating  another  and  two  or  more  conspii 
to  cheat  him 7]  may  cheat  and  defraud  another  in  the  sale 
articles  of  merchandise,  and  yet  the  case  be  one  of  civil  wr 
merely."  But,  the  reader  perceives,  a  combination  of  men  tc 
this  is  a  criminal  wrong,  indictable  under  the  name  of  conspin 
44  Therefore,"  continues  the  learned  judge,  "  the  means  must 
be  set  forth,  that  it  may  be  seen  that  it  was  a  conspiracy  to  ef 
the  proposed  object  by  illegal  means."  8    Now,  — 


L 


i  Beg.  v.  King,  7  Q.  B.  782,  807.  And 
see  Reg.  v.  Peck,  9  A.  &  E.  686 ;  Peck 
v.  Reg.  1  Per.  &  D.  608 ;  White  v.  Reg. 
18  Cox  C.  C.  318, 16  Eng.  Rep.  868. 

8  Commonwealth  v.  Judd,  2  Mass.  829 ; 
Commonwealth  v.  Harley,  7  Met.  606. 
See  Reg.  ».  Blake,  6  Q.  B.  126 ;  Reg.  v. 
Aspinall,  1  Q.  B.  D.  730,  741,  744. 

*  United  States  v.  Upham,  2  Mon. 
Ter.  170;  Reg.  v.  Blake,  6  Q.  B.  126. 

«  Reg.  i   Blake,  6  Q.  B.  126.    Com- 
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pare  with  Reg.  r.  Parker,  3  Q.  B. 
297,  2  Gale  &  D.  709. 

*  Reg.  v.  Peck,  9  A.  ft  E.  686, 
Peck  v.  Reg.  1  Per.  &  D.  608. 

•  Ante,  §  207. 

'  Crim.  Law,  IL  §  178,  198,  202. 

9  Commonwealth  v.  Shedd,  7 
614,  616,  referring  to  Commonweal 
Eastman,  1  Cush.  189 ;  Common  wea 
Hunt,  4  Met.  Ill,  126. 
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§  214.  Massachusetts,  continued.  —  If  the  court  really  means 
what  this  language,  afterward  repeated  in  substance  by  another 
learned  judge,1  imports,  there  is  properly  no  such  offence  as  con- 
spiracy in  Massachusetts.  What  is  called  conspiracy  is  merely 
criminal  attempt,3  of  the  same  nature  with  attempt  by  solicita- 
tion.8 And  it  is  governed  by  the  same  principles,  and  by  no 
other.     But  — 

§  21t5.  Continued.  —  The  court,  while  announcing  this  confused 
doctrine,  gives  no  intimation  of  an  intent  to  overrule  what  it  had 
before  laid  down.  "  Without  attempting  to  review  and  reconcile 
all  the  cases,'9  said  Shaw,  C.  J.,  speaking  for  this  tribunal,  "  we 
are  of  opinion,  that,  as  a  general  description,  though  perhaps  not 
a  precise  and  accurate  definition,  a  conspiracy  must  be  a  combi- 
nation of  two  or  more  persons,  by  some  concerted  action,  to 
accomplish  some  criminal  or  unlawful  purpose,  or  to  accomplish 
some  purpose,  not  in  itself  criminal  or  unlawful,  by  criminal 
or  unlawful  means.  We  use  the  terms  criminal  or  unlawful, 
because  it  is  manifest  that  many  acts  are  unlawful  which  are  not 
punishable  by  indictment  or  other  public  prosecution ;  and  yet 
there  is  no  doubt,  we  think,  that  a  combination  by  numbers  to 
do  them  would  be  an  unlawful  conspiracy,  and  punishable  by 
indictment.  Of  this  character  was  a  conspiracy  to  cheat  by  false 
pretences,  without  false  tokens,  when  a  cheat  by  false  pretences 
only,  by  a  single  person,  was  not  a  punishable  offence.4  So  a 
combination  to  destroy  the  reputation  of  an  individual,  by  verbal 
calumny,  which  is  not  indictable.  So 6  a  conspiracy  to  induce 
and  persuade  a  young  female,  by  false  representations,  to  leave 
the  protection  of  her  parent's  house,  with  a  view  to  facilitate  her 
prostitution.9' 6 

§  216.  other  States.  —  In  some  of  the  other  States,  the  English 
form  is  discarded  as  in  Massachusetts;7  in  others,  it  is  adjudged 


1  Commonwealth  v.  Prius,  9  Gray,  127. 
And  see  Commonwealth  v.  Wallace,  16 
Gray,  221. 

*  Crim.  Law,  II.  §  191, 194,  195, 198. 

*  Ante,  {  74-76. 

*  Referring  to  Commonwealth  v. 
Boynton,  8  Law  Reporter,  295. 

.  *  Referring  to  Rex  v.  Grey,  8  Harg. 
St  Tr.  619, 9  Howell  St.  Tr.  127. 

*  Commonwealth  v.  Hunt,  4  Met.  Ill, 
128*    8ee,  al»n,  Commonwealth  v.  Ward, 


1  Mass.  478 ;  Crim.  Law,  II.  §  178,  180, 
198,  201,  202. 

?  Crim.  Law,  II.  §  201 ;  The  State  v. 
Reach,  40  Vt.  118;  The  State  v.  Parker, 
48  N.  H.  88;  The  State  v.  Jones,  18 
Iowa,  269 ;  The  State  v.  Potter,  28  Iowa, 
554;  The  State  v.  Stereos,  80  Iowa,  891 ; 
Lambert  v.  People,  9  Cow.  578 ;  March 
v.  People,  7  Barb.  891  ;  The  State  r. 
Roberts,  84  Maine,  320  ;  The  State  v. 
Hewett,  81  Maine,  896 ;  The  State  v.  May- 
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sufficient.1    Whether,  in  any  State  besides  Massachusetts, 
English  and  better  view  of  the  law  is  maintained,  yet  the  £ 
lish  indictment  held  bad,  is  perhaps  doubtful.     In  some,  at  lei 
the  departure  is  in  the  law,  and  this  necessarily  requires  a  difl 
ence  in  the  indictment.8 

§  217.  In  Principle — (FoUowing  the  Law). — The  princif 
governing  this  question  are  in  the  main  stated  in  the  forego 
sections,  and  they  are  by  no  one  disputed.  All  the  facts  wh 
the  law  makes  elements  of  the  offence  must  be  alleged,  and  \t 
such  certainty  that  the  defendant  will  know  what  is  the  cha 
to  which  he  must  answer,  that  he  may  plead  the  indictment 
bar  of  a  future  one,  and  that  the  court  may  see  the  crimina 
of  what  he  is  accused  of  and  affix  the  punishment.8  And  in  i 
State  wherein  the  law,  whether  by  statute  or  by  judicial  exp 
tion,  declines  to  hold  indictable  persons  who  simply  conspir< 
cheat  and  defraud  another  of  his  lands  and  goods,  before  t 
have  taken  steps  toward  the  cheat,  or  agreed  on  the  means, 
indictment  must  set  out  the  step  or  the  means  thus  made  ess 
tial  to  the  offence.4    In  accordance  with  these  views,  — 

§218.    Indiotable  done  by   One.  —  If  the   conspiracy  is    to 

what  would  be  indictable  were  it  done  by  one  alone,  all  a{ 
that  the  contemplated  means  need  not  be  set  out.6  Still 
instance  must  be  particularized,  and  the  like,  according  to  r 
already  laid  down.6  It  seems  to  be  sufficient,  within  this  reqi 
ment,  to  describe  the  purposed  offence  simply  by  its  name,7  \ 
the  name  of  the  person  to  be  injured  thereby.8  When  it  is 
known  by  any  name,  its  constituents  must  be  mentioned  inste 


berry,  48  Maine,  218 ;  People  v.  Eckford, 
7  Cow.  635;  People  v.  Brady,  56  N.  Y. 
182,  189. 

*  Crim.  Law,  II.  §  201 ;  The  State  v. 
Young,  8  Vroom,  184;  The  State  v. 
Buchanan,  5  Har.  &  J.  8 17.  Michigan.  — 
As  to  Michigan,  see  People  v.  Richards, 
1  Mich.  216,  223 ;  Alderman  v.  People, 
4  Mich.  414;  People  v.  Clark,  10  Mich. 
810 ;  People  v.  Barkelow,  87  Mich.  455. 

8  Crim.  Law,  II.  §  199 ;  People  v. 
Brady,  supra,  at  p.  189. 

8  Commonwealth  v.  Wallace,  16  Gray, 
221;  The  State  v.  Reach,  40  Vt.  113; 
The  State  v.  Potter,  28  Iowa,  554. 

*  March  v.  People,  7  Barb.  391 ;  The 
State  v.  Harris,  38  Iowa,  242;  Landring- 
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ham  v.  The  State,  49  Ind.  186 ;  The 
v.  Crowley,  41  Wis.  271 ;  The  Sti 
Clary,  64  Maine,  869  ;   United  Stat 
Donau,  11  Blatch.  168. 

5  Commonwealth  v.  Shedd,  7  < 
514,  515;  The  State  v.  Crowley,  41 
271;  The  State  f.  Sterling,  84  Iowa, 
The  State  v.  Hewett,  31  Maine,  896  ; 
State  p.  Bartlett,  80  Maine,  182; 
State  v.  Noyes,  25  Vt.  415. 

•  Ante,  §  207,  210,  211,  217. 

7  The  State  v.  Ripley,  81  Maine 
Commonwealth  v.  Eastman,  1  Cusli 
224;  Alderman  v.  People,  4  Mich. 
Johnson  v.  People,  22  III.  814. 

•  Ante,  §  82,  210. 

•  Hartmann  v.  Commonwealth,  6 
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And  there-  may  probably  be  named  offences  which  should  be  more 
minutely  identified  than  by  name.1 

§  219.  Means  —  find.  —  Either  the  means  or  the  end  of  the 
conspiracy2  must  appear  in  the  indictment  to  be  unlawful ;  both 
need  not.8 

§  220.  To  cheat  by  False  Fretenoes.  —  In  illustration  of  these 
views,  the  Illinois  court  held  it  adequate  to  say,  in  charging  a 
conspiracy  to  cheat  by  the  statutory  false  pretences,  that  its  pur- 
pose was  "  to  get  and  obtain,  knowingly  and  designedly,  by  false 
pretences,  of"  the  person  to  be  injured,  certain  of  his  property 
described,  "  with  the  intent  then  and  there  to  cheat  and  defraud  " 
him  of  the  same.4 

§  221.  Purpose  lawful.  —  By  all  views,  therefore,  when  the  pur- 
pose or  end  of  the  conspiracy  is  lawful,  unlawful  means  must  be 
set  out.6    And,  — 

§  222.  On  Statute.  —  If  the  conspiracy  is  statutory,  all  the  statu- 
tory elements  must  be  averred,  and  the  legislative  expressions  be 
sufficiently  followed.6 

§  223.    Other  Part*  of  the  Indictment :  — 

Form  of  setting  out  Overt  Aots.  —  Where  overt  acts  are  to  be 
set  out,?  the  form  may  be,  after  charging  the  conspiring  in  the 
ordinary  way,  to  add,  that,  afterward,  at  a  time  and  place,  u  in 
pursuance  of  and  according  to  the  said  conspiracy,"  &o.  the  de- 
fendants did  so  and  so ;  and  afterward,  at  a  time  and  place,  "  in 
further  pursuance  of  and  according  to  the  said  conspiracy,"  <fcc. 
they  did  so  and  so.8 

§  224.  Disjunctive  Averments,  —  as,  that  the  defendants  con- 
spired falsely  and  maliciously  to  charge  or  cause  to  be  charged 


60.  And  see  Reg.  v.  Rowlands,  2  Den. 
C.  C.  804,  6  Cox  C.  C.  466,  9  Eng.  L.  & 
Eq.287. 

*  Ante,  $  82 ;  Landringham  v.  The 
State,  49  Ind.  ISO.  And  see  The  State 
v.  McKinstry,  60  Ind.  466. 

»  Crim.  Law,  II.  $  171, 176. 

>  The  State  v.  Harris,  88  Iowa,  242 ; 
The  State  v.  Crowley,  41  Wit.  271. 

«  Johnson  v.  People,  22  111.  814. 
And  tee  People  v.  Clark,  10  Mich.  810 ; 
Commonwealth   v.  Walker,   108  Matt. 


•  Commonwealth  v.  Print,  9  Gray, 
127;  Alderman  v.  People,  4  Mich.  414; 
The  State  p.  Burnham,  16  N.  H.  896. 


And  tee  The  State  v.  Buchanan,  6  Har 
&  J.  817. 

6  Ante,  f  217  ;  Elkin  p.  People,  2b 
N.  T.  177  ;  United  Statet  v.  Donau,  11 
Dlatch.  168;  The  State  v.  Clary,  64 
Maine,  869;  The  State  v.  Stevens,  80 
Iowa,  891 ;  The  State  v.  McKinstry,  60 
Ind.  466;  Hazen  v.  Commonwealth,  11 
Harris,  Pa.  856;  United  States  v.  Smith, 
2  Bond,  828 ;  Cole  v.  People,  84  111.  216, 
219. 

»  Ante,  §  206,  206. 

8  Archb.  Crim.  PL  &  Et.  10th  Lond. 
ed.  677, 678.  And  tee  8  Chit.  Crim.  Law, 
1145, 1146,  and  other  placet. 
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one  with  crime,  and  falsely  and  maliciously  to  prosecute  him 
cause  him  to  be  prosecuted  therefor,1  —  are  inadequate.2 

§  225.  More  Defendants  than  One.  —  The  conspirators  may, 
of  course,  be  jointly  indicted.8  Nor,  if  they  are,  will  the  co 
generally  direct  that  they  be  separately  tried.1  But  if  one 
two  dies,  the  living  one  may  be  indicted  and  tried ; 6  and  it  is  1 
same  of  a  known  conspirator  where  the  other  is  unknown.6  A 
probably  it  is  legally  competent  to  indict  known  and  arresl 
conspirators  separately,  while  yet  the  court  might  interfere 
correct  so  inconvenient  and  unusual  a  course.  Where  one 
separately  charged,  it  must  be  averred  that  another  or  oth 
conspired  with  him ;  one  form  being,  that  the  defendant's  c< 
spiracy  was  "  with  divers  other  persons  to  the  jurors  unknown. 
But  the  New  York  court  deemed  that  names  of  co-conspiratc 
though  known,  need  not  be  mentioned ;  hence,  where  a  na: 
was  alleged  as  unknown,  yet  truly  the  grand  jury  knew  it,  t 
indictment  was  not  therefore  ill.8  According  to  a  South  Ca: 
Una  case,  if  a  nolle  prosequi  is  entered  as  to  one  of  two  co-cc 
spirators  jointly  indicted,  there  can  be  no  conviction  of  t 
other,9  but  it  is  not  probable  this  doctrine  will  be  generally  ; 
cepted  in  the  other  States. 

§  226.    More   Offenoes  than   One  meant  —  (DnpUoity).  —  Th< 

may  be  one  conspiracy  to  commit  any  number  of  offences.    The 
fore  a  count  is  not  double  which  charges  it  so.10 

II.   The  Evidence. 

§  227.  Direct  —  Circumstantial.  —  The  forms  of  the  evidei 
are  multitudinous ;  and,  even  to  the  act  of  conspiring,  which 
the  gist  of  the  offence,  it  may  be  circumstantial ll  as  well  as  dire 
Thus,  — 

Circumstantial  as  to  Conspiring  —  (Separate  Acts).  —  Acts  p 
formed  by  the  defendants  separately,  yet  tending  to  the  one  ei 
together  with  the  relations  of  the  doers  to  one  another,  and  a 

1  The  State  v.  Gary,  86  N.  H.  869,  *  lb. 

80S.  »  People  v.  Mather,  4  Wend.  229,  2 

*•  Vol.  I.  §  686.  •  The  State  v.  Jackson,  7  S.  C.  283 

•  Vol.  I.  §  468.  10  Ante,  §  74, 98 ;  The  State  v.  SteriJ 
«  Vol.  I.  §  1022.  84  Iowa,  448. 

•  Rex  v.  Nichols,  18  Bast,  412,  note.  u  Rex  v.  Parsons,  1  W.  Bl.  892.    i 

•  Reg.   v.  Steel,   Car.  *  M.  887,  2    see  Vol.  I.  §  1078-1079. 
Moody,  246. 
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other  explanatory  facts,  may  be  shown  as  justifying  the  jury  in 
inferring  a  conspiracy  whence  they  proceeded.1  But,  inferen- 
tially  or  otherwise,  a  connection  between  the  acts  must  appear, 
or  they  will  be  inadequate.2  This  sort  of  evidence  may  be  given 
in  the  first  instance  to  establish  the  conspiracy ; 3  or,  — 

§  228.  Combining  aa  introducing  Individual  Arts.  ~  Confessions.  — 
The  combining  may  be  made  to  appear  by  any  competent  tes- 
timony,4 and  then  the  separate  acts  and  declarations  of  the 
co-conspirators,  including  even  persons  not  indicted,  may  be  pro- 
duced, on  the  principle  explained  in  the  first  volume.6    But — 

§  229.   Further  of  Individual  Aots  and  Confessions.  —  Such  acts 

and  confessions  cannot,  otherwise  than  as  already  explained,6  be 
brought  forward  in  the  first  instance  to  establish  the  conspiracy.7 
This  sort  of  evidence  is  competent  in  other  offences  likewise  ; 3 
and,  in  all,  the  rule  is,  that,  the  combination  of  wills  in  a  com- 
mon purpose  being  first  shown,  what  iB  said  and  done  by  one 
becomes  then  admissible  against  the  rest.9  And  the  court  deter- 
mines when  the  combination  is  sufficiently  established  for  this 
purpose.10 

§  230.  Transaction  ended.  —  When  the  transaction  is  over,  indi- 
vidual declarations,  confessions,  and  acts  are,  of  course,  not  in 
execution  of  the  common  purpose  ;  therefore  they  are  competent 
only  against  those  from  whom  they  proceed.11    Nice  questions 

1  United  States  v.  Cole,  6  McLean,  *  American  For  Company  v.  United 

518,  001;  Reg.  v.  Murphy,  S  Car.  ft  P.  States,  2  Pet.  858;  Glory  v.  The  State, 

397 ;  Rex  v.  Cope,  1  Stra.  144 ;  Reg.  v.  13  Ark.  286 ;  The  State  v.  Rots,  20  Misso. 

Blake,  6  Q.  B.  126 ;  Reg.  v.  Froet,  9  Car.  82 ;  The  State  v.  Nash,  7  Iowa,  847 ;  The 

ft  P.  129.  State  v.  Soper,  16  Maine,  298 ;  Rex  v. 

«  Jenkt  v  Lewis,  Ware,  61.  Salter,  5  Esp.  126;  Page  v.  Parker,  40 

»  Casta  in  last  note  but  one ;  alto  Reg.  N.  H.  47 ;  Clinton  v.  Estes,  90  Ark.  216 ; 

v.  Brittain,  8  Cox  C.  C.  76.  Nevill  v.  The  State,  60  Ind.  808 ;  United 

•  Reg.  v.  Frost,  9  Car.  ft  P.  129.  States  ».  McKee,  8  Dil.  646 ;  United  States 

•  Vol.  L  §  1248, 1249 ;  8  GreenL  Ev.  r.  McKee,  8  Dil.  661 ;  United  States  v. 
i  04.  Mitchell,  1  Hnghes,  489 ;  United  States 

•  Ante,  §  227.  v.  Butler,  1  Hughes,  467 ;   Solander  v. 
?  Metcalfe  o.  Conner,  Litt.  Sel.  Cas.    People,  2  Col.  Ter.  48;  People  v.  Saun- 

497 ;  Hightower  v.  The  State,  22  Texas,  ders,  26  Mich.  119. 
606;  Windorer  ».  Bobbins,  2  Tyler,  1, 4 ;  w  Windover  v.  Robbins,  supra ;  Fonts 
The  8tate  v.  George,  7  Ire.  821 ;  United  v.  The  8tate,  7  Ohio  State.  471 ;  Corn- 
States  v.  Cole,  6  McLean,  618.  monwealth   o.  Crowninshield,  10  Pick. 

8  Commonwealth  v.  Tivnon,  8  Gray,  497 ;  Stone  v.  People,  18  Hon,  268. 

876 ;    Cornelius  v.  Commonwealth,   16  "  The  State  v.  Dean,  18  Ire.  68 ;  The 

B.  Moor.  689 ;   Malone  o.  The   State,  State  v.  Thibean,  80  Vt.  100 ;  Thompson 

8  Ga.  406;  Gardner  v.  People,  8  Scam.  v.  Commonwealth,  1  Met  Ky.  18;  Pat- 

88.  ton  p.  The  State,  6  Ohio  8tate,  467.    See 

tol.  n.                               7  97 
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may  arise  as  to  when  it  is  over : l  after  a  burglary,  by  two,  t 
confessions  of  one  who  retained  the  stolen  goods  were  not  1 
ceived  against  the  other.3  But  where,  in  larceny,  it  was  shoi 
that  the  conspiracy  extended  as  well  to  the  dividing  of  the  stol 
goods  as  to  the  theft,  what  one  did  between  the  stealing  and  t 
dividing  was  deemed  good  evidence  against  both.8 

§  281.  Order  of  Testimony.4  —  When  the  prosecuting  lawj 
has  opened  his  evidence,  "if,"  said  Abbott,  C.  J.  "it  shot 
appear  manifest  that  no  particular  proof  sufficient  to  affect  t 
defendants  is  intended  to  be  adduced,  it  would  become  the  di 
of  the  judge  to  stop  the  case  in  limine,  and  not  to  allow  the  g< 
eral  evidence  to  be  received,  which,  even  if  attended  with 
other  bad  effect,  such  as  exciting  an  unreasonable  prejudi 
would  certainly  be  a  useless  waste  of  time."  But  when  i 
promise  is  full  in  the  opening,  it  is  within  the  discretion  of  1 
court,  relying  thereon,5  to  permit  general  evidence  of  an  existi 
conspiracy  to  precede  that  affecting  a  particular  one  or  all  of  1 
defendants.6  Or  should  it  be  deemed  to  have  been  incompeti 
when  admitted,  it  may  be  rendered  unobjectionable  by  what 
afterward  proved.7  Yet  perhaps  ordinarily  the  court  will  rece 
evidence  only  as  the  foundation  for  it  is  laid  in  prior  testimc 
or  in  the  record.8 

§  282.  Defendant's  Aots  and  Words  In  own  Favor.  —  Whate 
is  of  the  res  gestce  is  admissible,  though  proceeding  from  a  defe: 
ant  and  tendered  in  his  own  behalf.9  When,  therefore,  on  ' 
trial  of  one  for  conspiring  with  another,  who  was  not  app 
hended,  to  defraud  a  third  person,  his  defence  was  that  he  \ 
the  other's  dupe,  himself  believing  what  he  said  to  the  third  p 
son  to  be  true,  he  was  permitted  to  put  in  evidence  a  coi 
spondence  between  himself  and  the  other  defendant.     "  W 


The  State  v.  Simons,  4  Strob.  286 ;  Lynes 
v.  The  State,  86  Missis.  617 ;  The  State 
v.  Boss,  29  Misso.  82 ;  Clinton  v.  Bates,  20 
Ark.  216 ;  Hunter  *.  Commonwealth,  7 
Grat  641. 

i  See  Mask  v.  The  State,  82  Missis. 
406;  Curry  v.  Kurtz,  88  Missis.  24; 
American  Iron  Mountain  Co.  v.  Evans, 
27  Misso.  662. 

*  The  State  v.  Thibeau,  80  Vt.  100. 
And  see  Reg.  t>.  Blake,  6  Q.  B.  126. 

•  Scott  v.  The  State,  80  Ala.  608,  600. 
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<  See  Vol.  L  §  066,  966  a. 
»  Vol.  I.  §  966  a. 

•  The  Queen's  Case,  2  Brod.  &  B. 
810.  And  see  Bex  v.  Hammond,  2  ] 
719 ;  Browning  v.  The  State,  80  Mi 
666. 

7  Johnson  v.  The  State,  29  Ala.  62 

•  And  see  Browning  v.  The  Si 
supra. 

•  Vol.  I.  §  1068-1067.  And  see  1 
v.  Vincent,  9  Car.  &  P.  276. 
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the  parties  say  at  the  time/'  observed  Best,  J.  "is  evidence  to 
show  how  they  acted/' 1 

§  288.  Variance  —  must  be  avoided ; a  as,  — 

Hame  of  Defrauded  Person.  —  An  allegation  of  a  conspiracy  to 
defraud  a  person  named  is  not  sustained  when  the  proven  purpose 
was  to  defraud  other  persons,8  or  the  public,  or  any  individual 
whom  the  defendants  could  defraud.4    So  — 

Ofienoe.  —  A  charge  of  a  conspiracy  to  commit  one  offence  is 
not  made  good  by  proof  of  a  conspiracy  to  commit  another.5 
But  it  makes  no  difference  that  the  manner  of  committing  the 
offence  is  necessarily  shown  in  a  form  more  minute  than  the 
allegation,  or  varies  from  it  in  some  non-essential  way.6  Nor, 
where  the  parts  of  the  charge  are  separable,  need  more  be  proved 
than  will  simply  constitute  the  offence ;  as,  if  the  alleged  purpose 
is  u  to  prevent  the  workmen  of  C.  from  continuing  to  work,"  &c., 
it  will  be  established  by  showing  the  purpose  as  to  any  of  the 
workmen.7    Again,  — 

§  284.  Froaecnte  for  Crime.  —  An  indictment  for  a  conspiracy 
to  prosecute  for  crime  persons  not  guilty  is  not  established  by 
evidence  of  a  conspiracy  to  prosecute  guilty  persons,  nor  is  such 
evidence  admissible.8    And  — 

Snflkdent  in  Degree.  —  The  evidence  must  be  sufficient  in  de- 
gree,9 affirmatively  covering  the  whole  charge.10  If,  for  example, 
three  persons  are  indicted  for  conspiring  together,  and  the  proof 
is  that  one  of  them  conspired  with  one  other,  but  it  is  not  shown 
with  which  one,  all  are  entitled  to  be  acquitted.11  But  less  than 
the  whole  may  be  shown  by  direct  evidence,  if  the  circumstances 
authorize  the  jury  to  infer  the  rest.18 

§  285.  Conduct  —  Where  the  alleged  conspiracy  was  by  two 


•  Bex  v.  Whitehead  1  Car.  A  P.  67t 
69,  D.  &  R,  N.  P.  61. 

•  VoL  L  §  4SI  a  et  seq. 

>  Reg.  p.  Steel,  Car.  4  M.  887,  2 
Moody,  246. 

•  Commonwealth  v.  Harley,  7  Met. 
506 ;  Commonwealth  v.  Kellogg,  7  Cash 
478. 

•  The  State  v.  Hadley,  64  N.  H.  224. 
And  see  Randolph  v.  The  State,  14  Ind. 
282;  Reg.  v.  Banks,  12  Cox  C.  C.  808,  6 
Eng.  Rep.  471. 

•  VoL  L  §  488  M88  «;  Reg.  v.  Com- 
parts, 0  Q.  B.  824, 


1  Rex  v.  Bykerdike,  1  Moody  A  R. 
179. 

*  The  State  v.  Walker,  82  Maine,  196. 

•  The  State  v.  Simons,  4  Strob.  266; 
Reg.  v.  Hibbert,  18  Cox  C.  C.  82,  18  Eng. 
Rep.  488;  Reg.  v.  Banks,  12  Cox  C*  C. 
898,  6  Eng.  Rep.  471. 

i°  Vol.  I.  §  1052, 1064;  Commonwealth 
v.  Kellogg,  7  Cush.  478 ;  United  States  v. 
Smith,  2  Bond,  82a 

11  Reg.  v.  Thompson,  16  Q.  B.  882. 

n  Ante,  §  227 ;  Reg.  v.  Qanks,  supra ; 
The  State  t>.  Morton,  27  Vt.  810. 
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to  cheat  a  third  of  his  goods,  and  it  was  clearly  proved  as  to  o 
evidence  that  the  other  was  present  when  the  fraud  was  const 
mated,  received  a  part  of  the  goods,  and  sold  them  undei 
fictitious  name,  was  held  to  show  such  a  connection  between 
two  as  to  justify  a  verdict  against  both.1 

Other  instances  —  of  actual  or  attempted  fraud  may  in  pro 
circumstances  be  given  in  evidence,  in  support  of  the  fraudul 
conspiracy  on  trial,3  within  principles  explained  in  the  f 
volume.8 

§  286.  Proof  of  Locality  —  (Overt  Acts).  —  Though  the  vei 
in  this  offence  as  in  all  others  must  be  proved,4  evidence  of  w 
was  done  beyond  the  jurisdiction  of  the  court  is  still  compet 
to  the  other  parts  of  the  charge.5  And,  to  establish  the  local 
if  not  adequately  appearing  otherwise,  evidence  of  an  overt 
within  the  county,  whereby  the  law  holds  the  conspiracy  tc 
there  renewed,  will  suffice.6 


III.  Questions  of  Practice. 

§  237.  Several  Counts  and  one  Conspiracy  —  (Verdict).  —  If 
indictment  is  in  several  counts,  yet  one  conspiracy  only  is  pro' 
still  a  verdict  of  guilty  may  be  taken  on  so  many  of  the  coi 
as  set  out  the  offence  in  accordance  with  the  evidence.7 

§  238.  Special  Verdict  —  A  special  verdict,  not  responding 
all  the  material  parts  of  the  indictment,  will  be  ill.8  When  : 
quately  responsive  and  full,  judgment  will  be  rendered  there< 

§  239.   Joint  or  Separate  Trial,  Ac.  —  The  question  of  join 
separate  trial,  and  some  connected  questions,  are  not  quite 
same  in  conspiracy  cases  as  in  others.     But  they  have  1 
already  considered.10 


1  Commonwealth  v.  Warren,  6  Mast. 

74. 

*  Commonwealth  v.  Eastman,  1  Cush. 
189,  216 ;  Luckey  v.  Roberts,  25  Conn. 
486 ;  People  v.  Saunders,  26  Mich.  119  ; 
Rex  v.  Hunt,  8  B.  &  Aid.  666. 

>  Vol.  I.  {  1120-1129. 
«  United  States  v.  Jackalow,  1  Black. 
484. 

*  Rex  v.  Bowes,  cited  4  East,  171. 
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•  Vol.  I.  §  61;  ante,  $  206;  R 
Brisac,  4  East,  164,  170,  171 ;  Con 
wealth  v.  Codies,  8  Brews.  675,  I 
Philad.  460. 

7  Reg.  v.  Gompertz,  9  Q.  B.  824. 

»  Vol.  I.  §  1005-1006  a;  People 
cott,  2  Johns.  Cas.  801. 

9  Commonwealth  v.  Judd,  2  Mast 

w  8ea,  among  other  placet,  \ 
§  464, 468, 1019, 1022, 1088;  ante,  f 
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IV,    The  Proceedings  in  same  Particular  Forms  of  Conspiracy. 

§  240.  To  charge  a  Man  with  Crime.  —  The  indictment  for  a 
conspiracy  to  charge  one  with  crime  may  aver  that  the  defend- 
ants, at  a  time  and  place,  devising  not  only  to  deprive  B  of  his 
good  name,  but  also  to  subject  him  without  just  cause  to  the  pains 
and  penalties  provided  for  persons  guilty  of  [rape],  did  then  and 
there  conspire,  &c.  falsely  to  charge  and  accuse  him  the  said  B 
that  he  the  said  B  had  then  lately  before  [feloniously  ravished 
and  carnally  known  a  woman  named  A,  violently  and  against  her 
will  and  consent]  ;  adding,  if  deemed  important,  overt  acts.1 

§  241.  "Falsely."  —  It  would  be  equally  well  to  say,  instead 
of  conspired  "  falsely  to  charge  "  as  above,  "  falsely  "  conspired. 
And  it  need  not  be  added  that  the  person  conspired  against  was 
innocent.8    So,  — 

Bastardy — (Nonindictable  Wrongs).  —  Where  fornication  and 

adultery  are  not  indictable,  it  is  still  a  crime  to  conspire  falsely  to 
charge  one  with  what  is  so  prejudicial  to  good  morals ;  as,  with 
being  the  father  of  a  bastard  child.  The  indictment  need  not 
aver  that  he  is  not  the  father.8 

§  242.  Among  Workmen,  &a  —  Conspiracies  prejudicial  to  labor 
are  not  so  well  defined  in  this  country  as  in  England,4  and  there 
may  be  more  doubt  with  us  how  the  indictment  should  be.  But, 
in  States  where  overt  acts  are  not  required  to  be  set  out,  it  may 
be  brief ;  and  it  should  conform  to  the  special  purpose  of  the 


one's  working  at  his  trade  was  held  good  Which 'simply "-alleged 
the  purpose  to  be,  "  by  indirect  means,  to  impoverish  the  said  B, 
and  to  deprive  and  hinder  him  from  following  and  exercising  his 
aforesaid  trade  or  business  of  a  tailor.9'  And  Buller,  J.  said,  that 
the  words  "by  indirect  means"  were  unnecessary;  the  means 
being  matter  of  evidence.5 


*  Archb.  Orim.  PL  &  Ey.  10th  Lond. 
ed.  072,  673;  8  Chit.  Crim.  Law,  1171, 
1174-1179;  Johnson  v.  The  State,  2 
Dntcher,  318 ;  Commonwealth  v.  O'Brien, 
12  Cub.  84 ;  Elkin  v.  People,  28  N.  Y. 
177 ;  The  Bute  v.  Had  ley,  64  N.  H.  224. 

1  Johnson  v.  The  State,  2  Dntcher, 
818;  Bex  v.  Spragg,  2  Bur.  998. 


8  Reg.  v.  Best,  2  Ld.  Baym.  1167,  6 
Mod.  187,  1  Salk.  174. 

*  Crim.  Law,  II.  §  280-288. 

*  Rex  v.  Eccles,  8  Doug.  837,  889. 
But  compare  this  with  Commonwealth  v. 
Hunt,  4  Met.  111.  •  And  see  Morris  Run 
Coal  Co.  o.  Barclay  Coal  Co.  18  Smith,  Pa. 
173 ;  Reg.  v.  Rowlands,  2  Den.  C.  C.  864, 
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§  243.  Defraud  Public  —  For  a  conspiracy  to  defraud  the  \ 
lie,  the  form  is  substantially  the  same  as  where  an  individua 
to  be  defrauded;1  but  it  does  not,  for  it  cannot,  set  out 
names.3 

§  244.  Defilement  —  Marriage.  —  Where  the  purpose  of  the 
spiracy  is  to  procure  the  defilement,8  or  the  unlawful  and  inv 
marriage,4  of  a  female,  no  special  difficulties  attend  the  allegal 
If  the  marriage  is  not  valid,  the  woman  can  be  a  witness  aga 
her  seducer.6 

§  245.  Against  Fnblio  Revenue.  —  Some  conspiracies  against 
public  revenue  have  been  prosecuted,  but  the  form  of  the 
ceeding  will  not  be  here  specially  considered.6    And  the  8 
may  be  said  of  conspiracies  otherwise  to  defraud  the  Ue 
States.7 


6  Cox  C  C.  466, 9  Eng.  L.  &  Eq.  287.  As 
to  the  evidence,  Rex  v  Ferguson,  2  Stark. 
489.  For  a  form  of  conviction,  see  Ex 
parte  Perham,  2  Ellis  &  E.  388. 

1  For  forms,  see  The  State  v.  Tram* 
meU,  2  Ire.  879;  Commonwealth  ©.  Judd, 
2  Mass.  329. 

*  Ante,  §  210. 

*  Reg.  v.  Mean,  2  Den.  C.  C.  79,  1 
Eng.  L.  &  Eq.  681 ;  Smith  v.  People,  26 
HI.  17. 

«  Respnblica  v.  Herice,  2  Teates,  114, 

*  Respnblica  v.  Hevice,  supra. 
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•  See,  for  example,  United  Stat 
Nnnnemacher,  7  Bis.  Ill ;  United  $ 
v.  Goldberg,  7  Bis.  176;  United  Stu 
Dustin,  2  Bond,  882;  United  Sta 
McKee,  8  Dil.  646 ;  People  v.  Sam 
26  Mich.  119;  United  States  *.  UL 
Dil.  682 ;  Reg.  o.  Blake,  6  Q.  B.  12< 

7  United  States  v.  Crafton,  4  Dil 
ExparteShaflenburg,4Dil.271;  I 
States  o.  Donan,  11  Blatch.  168. 
see  Rex  v.  Hedges,  28  Howell  S 
1816. 
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CHAPTER  XV. 

COUNTERFEITING  AND  THE  LIKE  AS  TO  COIN.1 

1216,247.  Introduction. 
248-266.  Counterfeiting  the  Coin. 
267-262.  Pawing  Counterfeit  Coin. 
268,264.  Utterfog  hating  Other  in  Possession. 
266-268.  Possession  with  Intent  to  Paw.  % 

409,  270.  Possessing  or  Making  the  Instruments. 
271.  Some  Remaining  Questions. 

§  246*  Bow  this  Diaouaeion.  —  The  elucidations  in  this  chapter, 
like  those  in  the  corresponding  one  in  "  Criminal  Law/'  are  in  a 
measrne  fragmentary,  and  they  should  be  examined  in  connection 
with  the  chapters  in  that  work  and  this  on  the  Forgery  of 
Writings. 

§  247.  How  the  Chapter  divided.  —  We  shall  consider,  I.  Coun- 
terfeiting the  Coin  ;  II.  Passing  Counterfeit  Coin ;  III.  Utter- 
ing Counterfeit  Coin  having  Other  in  Possession  ;  IV.  Haying 
Counterfeit  Coin  in  Possession  with  Intent  to  pass  it ;  V.  Pos- 
sessing or  Making  the  Instruments  for  Counterfeiting ;  VI.  Some 
Remaining  Questions. 


I.  Counterfeiting  the  Cain. 

§  248.  Am  to  Common-law  Indlotment  —  It  not  being  certain 
that  this  offence  is  anywhere  with  us  punishable  at  the  common 
law,  and  all  indictments  for  it  being  practically  upon  statutes,8 
no  attempt  will  be  here  made  to  state  how  the  common-law  form 
should  be. 

§  249.  Falsely  making  Coin.  —  Under  the  English  statute  of  2 
Will.  4,  c.  84,  §  8,3  rendering  punishable  any  one  who  should 
44  falsely  make  or  counterfeit  any  coin  resembling,  or  apparently 
intended  to  resemble  or  pass  for,  any  of  the  king's  current  gold 


1  For  the  law  of  these  offences,  see 
Grim.  Law,  XL  §  274  et  seq. 


'  Crim.  Law,  II.  §  281, 284-287. 
»  Now  24  ft  26  Vict.  c.  99,  §  2. 
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or  silver  coin ; "  adding,  that  4t  every  such  offence  shall 
deemed  to  be  complete  although  the  coin  so  made  or  counti 
feited  shall  not  be  in  a  fit  state  to  be  uttered,  or  the  counterfe 
ing  thereof  shall  not  be  finished  or  perfected,"  —  an  approv 
form  of  the  indictment  was,  that,  at  a  time  and  place,  the  defer 
ant "  ten  pieces  of  false  and  counterfeit  ooin,  each  piece  ther< 
resembling,  and  apparently  intended  to  resemble  and  pass  foi 
piece  of  the  queen's  current  gold  coin  called  a  sovereign,  falsi 
and  feloniously  did  make  and  counterfeit." l 

§  250.  Compared  with  Indictment  for  Forgery.  —  It  is  perceh 
that  this  form,  in  its  manner  of  setting  out  the  thing  count 
feited,  differs  totally  from  what  is  required  in  forgery  of  writin 
where  the  very  words  of  the  instrument  must  be  given.2  S 
the  description  here,  "  the  queen's  current  gold  coin  callec 
sovereign,"  is,  when  the  full  import  of  the  words  is  consider 
exact  and  complete. 

§  251.  Old  Form  fox  Treaeon  of  Counterfeiting  Gtainea*.  —  1 
statute  of  25  Edw.  8,  stat.  5,  c.  2,  declared  it  to  be  treason 
u  counterfeit  the  king's  money ; "  a  form  for  the  indictm 
whereon  is,  that  the  defendants,  '*  contriving  and  intending  » 
said  lord  the  king  and  all  his  people  craftily,  falsely,  deceitfu 
feloniously,  and  traitorously  to  deceive  and  defraud,"  at  a  ti 
and  place,  "twenty  pieces  of  false,  feigned,  and  counter 
money  and  coin,  of  copper,  brass,  and  other  mixed  metals,  of 
likeness  and  similitude  of  the  good,  legal,  and  current  moi 
and  gold  coin  of  our  said  lord  the  king,  of  this  realm,  cal 
guineas,  then  and  there  falsely,  deceitfully,  feloniously,  i 
traitorously  did  forge,  counterfeit,  and  coin."8 

§  252.  Describing  the  Coin.  —  Hale  says,  the  indictment  "  ou 
to  show  particularly  what  kind  of  ooin,  namely,  groats  or  g 
lings.  But  although  it  is  usual  to  express  the  numbers  of  e 
kind,  yet  it  is  not  of  absolute  necessity."  * 

§  258.  ZiegaUy  sufficient  —  It  was  held  legally  sufficient,  tho 


*  Archb.  Grim.  PI.  ft  Et.  10th  Loud.         >  Port,  §  408  et  seq. 
ed.  501.    Not  necessary  to  aver  the  in-         •  2  Chit  Crim,  Law,  104.     A  m* 

tent  to  pass  the  coin  as  true.    United  not  unlike  this  of  describing  the  coii 

States  v.  Peters,  2  Abb.  U.  S.  494.    Gild-  held  good  in  Commonwealth  v.  Stc 

Sag-  —  For  the  indictment  for  gilding,  to  10  Met.  260. 
produce  the  color  of  gold,  contrary  to  2         *  2  Hale  P.  C.  187. 
Will.  4,  c.  84,  §  16,  tee  Reg.  v.  Turner,  2 
Moody,  42. 
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slightly  inaccurate  in  style  to  say,  "  ten  pieces  of  false,  forged, 
and  counterfeit  coin  and  money,  &c,  unlawfully  and  feloniously 
did  forge,  make,  and  counterfeit"  &C.1    But  — 

Repugnant  —  To  charge  the  counterfeiting  of  a  good  and  legal 
coin  of  "  the  State  of  Missouri,"  "  called  a  Mexican  dollar,"  is 
bad,  because  repugnant.3 

§  254.   The  Evidence :  — 

In  General. — Direct  testimony  is  not  often  attainable,  but  the 
offence  is  usually  made  out  by  circumstantial  evidence ;  "  as," 
says  Archbold,  "  finding  the  necessary  coining  tools  in  the  de- 
fendant's house,  together  with  some  pieces  of  the  counterfeit 
money  in  a  finished,  some  in  an  unfinished,  state,  or  such  other 
circumstances  as  may  fairly  warrant  the  jury  in  presuming  that 
the  defendant  either  counterfeited,  or  caused  to  be  counter- 
feited, or  was  present  aiding  and  abetting  in  counterfeiting,  the 
coin  in  question."  8  But  proof  that  the  defendant  once  or  twice 
a  week  visited  coiners,  that  the  rattling  of  money  was  heard 
while  he  was  with  them,  that  once  he  was  discovered  counting 
something  after  he  had  come  out,  that  on  going  to  their  room  just 
after  their  apprehension  he  resisted  being  stopped  and  jumped 
over  a  wall  to  escape,  and  that  some  bad  money  was  then  found 
upon  him,  are  circumstances  held  in  one  case  not  alone  adequate 
for  conviction.4  Yet  the  jury  may  infer  a  counterfeiting  from 
the  instruments  for  it  and  large  quantities  of  spurious  coin  being 
found  in  the  defendant's  possession  unexplained.6  On  a  charge 
of  counterfeiting,  no  proof  is  required  of  an  intent  to  pass.6 

Vaxiaaoe.  —  "A  variance  between  the  indictment  and  the  evi- 
dence, in  the  number  of  the  pieces  of  coin  alleged  to  be  counter- 
feited, is  immaterial ;  but  a  variance  as  to  the  denomination  of 
such  com,  as  guineas,  sovereigns,  shillings,  &c,  would  be  fatal."  7 
And— 

§  255.  Continued.  —  Proving  the  genuine.  —  An  indictment  de- 
scribing the  false  coins  as  "  fifty  cent  pieces,'9  and  "  twenty-five 
cent  pieces,"  instead  of  "  half  dollars "  and  "  quarter  dollars," 

• 

*  The  8tate  v.  Griffin,  IS  Vt.  108.  *  Rex  v.  Isaacs,  1  Buss.  Crimes,  6th 
And   tee  The   8tate  v.  McPherton,  9    Eng.ed.20S. 

Iowa,  68.  *  United  8tatet  v.  Bonn,  6  McLean, 

*  The  State  v.  Shoemaker,  7  Miseo.  28 ;  United  State*  t>.  King,  6  McLean, 
177.  208. 

*  Archb.  Grim.  PI.  4  Et.  10th  Lend.  *  The  State  ©.  McPherton,  9  Iowa,  68. 
ed.  601, 602.  1  Archb.  ut  tup. 
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which  are  the  statutory  words,  involves  a  fatal  variance, 
proof  of  the  existence  of  the  genuine  coin  is  required,  for  th 
presumptively  known  to  the  court  and  jury.1 

§  256.   Other  Evidence  —  is  explained  under  the  analogous 
Forgery  of  Writings. 

II.  Pasting  Counterfeit  Coin. 

§  257.  The  Cheat  —  The  procedure  for  the  cheat  through  c 
terfeit  coin  as  a  false  token,  at  oommon  law  and  under  the  f 
pretence  statutes,3  belongs  to  other  chapters.     But,  — 

§  258.  Am  Counterfeiting.  —  By  statutes,  State  and  national 
knowingly  passing  of  counterfeit  coin  has  become  a  sept 
offence  in  the  nature  of  counterfeiting.8 

English  Form  of  Indlotment.  —  Under  2  Will.  4,  C.  84,  §  7 
words  of  which  are  "  shall  tender,  utter,  or  put  off  any  fals 
counterfeit  coin  resembling,  or  apparently  intended  to  resei 
or  pass  for,  any  of  the  king's  current  gold  or  silver  coin,  ki 
ing  the  same  to  be  false  or  counterfeit,"  an  approved  form  oi 
indictment  is,  that,  at  a  time  and  place,  the  defendant  "  one  ] 
of  false  and  counterfeit  coin  resembling  a  piece  of  the  qui 
current  gold  coin  called  a  sovereign,  unlawfully,  falsely,  an< 
ceitfully  did  utter  to  one  N,  he  the  said  [defendant],  at  the 
he  so  uttered  the  said  piece  of  false  and  counterfeit  coin,  [ther 
there  *]  well  knowing  the  same  to  be  false  and  counterfeit9' 

§  259.  American.  —  This  form  need  only  be  adjusted  tc 
particular  terms  of  our  own  statute  to  be  good  with 
Thus,  — 

Name  of  Injured  Person.  —  In  general,  the  name  of  the  p< 
to  whom  the  coin  was  uttered  must  be  averred,  and  prov< 
the  trial.7    But  where  the  statute  had  the  clause  u  with  ii 


v 


1  United  States  v.  Burnt,  6  McLean, 
28 ;  United  States  v.  King,  6  McLean, 
208.  "  United  States  gold  coin  "  is  equiv- 
alent to  "  gold  coin  of  the  United  States ; " 
it  is  current  by  law ;  and,  without  allega- 
tion and  proof,  both  court  and  jury  take 
cognizance  that  a  gold  coin  of  the  de- 
nomination and  value  of  ten  dollars  is  an 
eagle.  Daily  v.  The  State,  10  Ind.  688. 
8ee,  also,  Beg.  v.  Connell,  1  Car.  &  K. 
190. 
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*  Crim.  Law,  II.  $  147, 148.  286 

*  lb.  §  282,  286 ;  R.  S.  ofU.  8.  j 

*  Not  essential.  Reg.  v.  Pi 
Moody,  210,  9  Car.  &  P.  766. 

*  Archb.  Crim.  PI.  &  Ev.  10th 
ed.  609. 

*  As  to  Delaware,  see  The  S 
Johnson,  8  Harring.  Del.  661 ;  In 
McGregor  v.  The  State,  16  Ind.  9 ; 
Leonard  v.  The  State,  29  Ohio  Stat 

7  1  Buss.  Crimes,  6th  Bng.  ec 
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to  defraud  any  person  whatsoever,"  it  was  adjudged  sufficient  to 
Bet  out  this  person's  name  only,  without  adding  that  of  him  to 
whom  the  coin  was  passed.1 

Uttering.  —  The  charge  of  uttering  must  be  positive,  "did 
utter ; "  and  its  omission  is  not  supplied  by  the  concluding  aver- 
ment of  the  scienter.2 

Scienter.  —  "  Knowing  the  same  to  be  false  and  counterfeit " 
is  sufficient;  and  "knowing"  will  be  referred  to  the  antecedent 
which  will  make  sense,  and  render  the  indictment  good.8 

"Dollar*"  —  sufficiently  designates  the  coin.4 

"Base"  —  ■Adulterated." — These  adjectives  have  been  held  to 
be  equivalents.  And,  where  the  statutory  expression  was  "  base 
or  adulterated,9'  **  base  and  adulterated  "  was  adjudged  not  to  be 
repugnant  in  the  indictment.6 

Current.  —  The  necessity  and  form  of  the  allegation  that  the 
coin  was  current  in  the  State  will  depend  on  the  terms  of  the 
statute.  In  Ohio,  it  was  deemed  unnecessary,  and,  when  in- 
serted, mere  surplusage.6  In  Alabama,  it  must  be  inserted,  with 
averment  of  time.7 

•  Feloniously."  —  Where  this  offence  is  misdemeanor,  "feloni- 
ously "  is  not  required  in  the  allegation ; 8  how,  where  it  is  fel- 
ony, may  be  seen  by  consulting  the  first  volume.9 

§  260.    The  Evidence :  — 

•Utter-  —  "Put  off- — "Pass."  —  The  "uttering,"  "putting  off," 
or  "  passing  "  of  the  coin  —  whichever  term  is  used  in  the  statute 
and  the  indictment  —  must  be  proved.10  As  there  is  a  difference 
in  the  meaning  of  these  words,11  the  practitioner  should  attend  to 
it  when  drawing  the  allegation  and  at  the  trial.  "  Where  a  good 
shilling  was  given  to  a  Jew  boy  for  fruit,  and  he  put  it  into  his 
mouth,  under  pretence  of  trying  whether  it  were  good,  and  then 


Gabe  *.  The  State,  1  Eng.  640;  Route  v. 
The  8tate,  4  Oa.  186, 189, 140.  Bat  see 
Gentry  r.  The  State,  6  Ga.  608. 

*  United  8tates  v.  Bejandio,  1  Woods, 
294. 

'  The  8tate  ©.  Haider,  2  HcCord,  877. 
Here  the  omission  simply  of  the  word 
"did"  before  "utter"  was  held  to  be 
fatal 

*  Beg.  v.  Jones,  9  Car.  &  P.  761 ;  Reg. 
v.  Page,  9  Car.  6  P.  766,  2  Moody,  219; 
Vol.  L  f  866,  866,  610-612. 

*  Peek  v.  The  State,  2  Humph.  78; 


Fight  v.  The  State,  7  Ohio,  1st  pt.  180. 
8ee  Reg.  v.  Connell,  1  Car.  &  K.  190; 
Commonwealth  v.  Stearns,  10  Met  266. 

•  Gabe  v.  The  State,  supra. 

•  Smith  v.  The  State,  8  Ohio,  294. 

T  Nichplaon  r.  The  State,  18  Ala.  629. 
And  see  The  State  v.  Shoemaker,  7  Misso. 
177 ;  Crhn.  Law,  II.  §  296-298. 

•  Wilson  v.  The  State,  1  Wis.  184. 

•  Vol.  L  §  688-687. 

»  Archb.  Crim.  PL  &  £▼.  10th  Lond. 
ed.  609,  610. 
"  Stat.  Crimes,  §  806-806. 
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taking  a  bad  shilling  out  of  his  mouth,  instead  of  it,  returne 
to  the  prosecutor,  saying  that  it  was  not  good ;  this  (whic 
called  ringing  the  changes)  was  holden  to  be  an  uttering  wi 
the  meaning  of  the  statute  15  Geo.  2,  c.  28." l  This  woulc 
a  passing  also,  if  accepted ;  but  an  uttering,  whether  accepte 
not. 

Varlanoe  —  must  be  ayoided ;  as  where,  under  8  &  9  Wi] 
c.  26,  §  6,  it  was  alleged  that  five  counterfeit  shillings  were 
and  put  off  for  two  shillings,  and  the  proof  was  that  five  bad 
lings  were  sold  for  half  a  crown,  this  was  held  to  be  fatal 
a  contract  must  be  proved  as  laid.2 

The  Similitude,  —  or  intent  of  the  maker  to  have  the  cor 
semble  and  pass  for  the  original,  must  be  shown  to  the  i 
faction  of  the  jury.8 

§  261.  Knowledge.  —  The  defendant's  knowledge  that  the 
was  counterfeit  must  be  affirmatively  proved ;  and,  of  couth 
evidence  will  be  generally  circumstantial.4    Thus,  — 

Other  Utterlngs,  Possession.  —  Other  utterings,  by  the  de 
ant,  of  base  coin  of  the  same  or  even  a  different  speci 
denomination,5  made  at  a  time  not  too  remote,  whether  befi 
after;6  or  the  prior,  simultaneous,  or  subsequent  possessi 
such  coin 7  or  of  the  coining  instruments  8  by  him ;  may  pre 
be  considered  by  the  jury  on  the  questions  of  knowledg 
intent.9    Its  effect  is  for  them.10 

Intent  to  defraud.  —  If,  by  the  particular  statute,  an  int 
defraud  is  made  an  element  of  the  offence,  it  may  be  pre 
from  the  passing  for  value  to  an  innocent  person.11 

§  262.    Producing  Counterfeit  at  Trial  —  It   is  believed 

piece  of  counterfeit  coin  is  within  the  rule  which  requii 

1  Archb.  ut  sup.,  referring  to  Bex  v.  4th  ed.  988.    Bee  Payson  v.  E\ 

Franks,  2  Leach,  4th  ed.  644.  Minn.  216. 

'  Rex  v.  Joyce,  Car.  Crim.  Law,  8d         *  Stalker  v.  The  State,  supra 

ed.  184.    Compare  with  ante,  5  120>  101;  son's  Case,  2  Lewis,  118;    Mc( 

Rex  v.  Hedges,  3  Car.  &  P.  410.  The  State,  16  Ind.  9 ;  Peek  v.  T 

>  Crim.  Law,  IL  §  291 ;  Reg.  v.  Byrne,  2  Humph.  78. 
6  Cox  C.  C.  475.  •  The  State  v.  Antonio,  2  Tt 

•  Archb.  ut  sup.  8  Brev.  662. 

•  Beg.  t>.  Forster,  Dears.  456,  6  Cox         »  Vol  L  §  1120-1128. 

C.  C.  621 ;  ft.  o.  noro.  Beg.  v.  Foster,  29  10  Tharp  v.  The  State,  15  Ala 
Bng.  L.  &  Eq.  548.  767.     See,  also,  The   State    v 

•  Beg.  o.  Forster,  supra ;  Stalker  v.    Tread.  758,  8  Brev.  662. 

The  State,  9  Conn.  841, 843;  Bex  ©.  Salt,  u  McGregor  v.  The  State,  1€ 
8  Fost  &  F.  884 ;  Rex  v.  While?,  2  Leach, 
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production  of  a  writing  in  controversy  at  the  trial,1  subject  to 
the  well-known  exceptions.  It  is  excused,  for  example,  if  the 
person  to  whom  it  was  passed  resides  out  of  the  State,  and  he 
has  been  subpoenaed,  but  has  not  appeared.3 

III.   Uttering  Counterfeit  Coin  having  Other  in  Possession. 

§  263.  Indictment  —  By  the  English  statutes,8  it  is  made  a 
special  offence  for  one  to  utter  counterfeit  ooin  having  in  pos- 
session other  counterfeits,  and  it  is  believed  this  sort  of  legisla- 
tion prevails  in  a  few  of  our  States.  The  indictment  sets  out 
the  uttering  as  before  described,4  and  then  avers  the  possession 
of  the  other  coin.5  It  need  not  conclude  that  the  defendant  was 
a  common  utterer.6 

§  264.  Bridenoe.  —  Various  English  cases  on  the  evidence  have 
arisen,  but  none  are  believed  to  involve  principles  specially  im- 
portant to  the  present  discussion.7 

IV.  Having  Counterfeit  Coin  in  Possession  with  Intent  to  pass  it. 

§  265.  Common  Law  —  Statute*.  —  This  offence,  not  cognizable 
by  the  common  law  because  not  involving  a  sufficient  act,8  is 
made  punishable  by  statutes  in  England  and  this  country 
generally. 

English  Form  of  Indictment  —  Under  2  Will.  4,  c.  84,  §  8,  the 
words  of  which  were  "  shall  have  in  his  custody  or  possession 
three  or  more  pieces  of  false  or  counterfeit  coin  resembling,  or 
apparently  intended  to  resemble  or  pass  for,  any  of  the  king's 
current  gold  or  silver  coin,  knowing  the  same  to  be  false  or  coun- 
terfeit, and  with  intent  to  utter  or  put  off  the  same,"  it  was  an 
approved  form  to  say,  that,  at  a  time  and  place,  the  defendant 


»  The  8tate  v.  Pherps,  2  Root,  87,  88.  Jones,  9  Car.  &  P.  761 ;  Beg.  v.  8mith,  2 

•  Kirk  ».  Commonwealth,  9  Leigh,  627.  Den.  C.  C.  449,  462;  Bex  v.  Skerrit,  2 
8  2  Will.  4,  c.  84,  §  8,  now  superseded  Car.  &  P.  427 ;  Beg.  v.  Gerrish,  2  Moody 

by  24  4  26  Vict.  e.  99,  8  9.  &  B.  219 ;  Beg.  v.  Rogers,  2  Moody,  86 ; 

«  Ante,  1 268.  Reg.  o.  Horse,  2  Moody  ft  R.  860 ;  Reg. 

•  Archb.  Crim.  Pi  St  Bv.  10th  Lond.  v.  Williams,  Car.   &  M.  269 ;    Reg.  v. 
ed.610, 19th  ed.  814.  Greenwood,  2  Den.  C.  C.  468.     These 

•  Rex  9.  Smith,  Ross.  &  Ry.  6,  2  oases  may  be  found  stated  in  Archb. 
Leach,  4th  ed.  866, 868, 1  East  P.  C.  188.  Crim.  PI.  &  Ev.  10th  Lond.  ed.  610, 19th 

i  Rex  9.  Else,  Bum.  &  Ry.  142 ;  Rex  ed.  818,  814. 

s.  Manners,  7  Car.  4  P.  801;  Reg.  *.  '  Crim.  Law,  I.  §  204. 
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44  four  pieces  of  false  and  counterfeit  coin,  resembling  the  quee 
current  silver  coin  called  shillings,  unlawfully,  ialsely,  and  dec 
fully  had  in  his  custody  and  possession,  with  intent  to  utter 
said  pieces  of  false  and- counterfeit  coin,  he  the  said  [defends 
then  and  there l  well  knowing  the  said  pieces  of  false  and  co 
terfeit  coin  to  be  false  and  counterfeit.9'  * 

§  266.  American. — Our  forms  are  modelled  after  this,  sin 
varied  to  meet  the  somewhat  differing  terms  of  the  statutes.3 
allegation  of  value  is  required.4    Nor  is  any  averment  of 
materials  of  which  the  counterfeit  was  made.6 

§267.    The  Evidence  : — 

Hnmber  of  Piece*. — Where  the  possession  of  a  given  numtx 
pieces,  more  than  the  law  requires  to  constitute  the  offenc 
averred,  proof  of  a  less  number,  but  not  less  than  is  legally 
quate,  will  suffice.6    And  proof  of  a  greater  number  will  eqi 
sustain  the  allegation.7 

§  268.  Other  Instances.  —  As  ground  for  presuming  knowl 
and  intent,  other  instances  of  possessing,  uttering,  and  the 
may  be  shown,  in  the  manner  already  explained.8    And  — 

How  received.  —  The  defendant,  on  his  side,  may  prove  th 
received  the  coin  accidentally,  or  in  the  usual  course  of  busii 

Acting  In  Conoert  —  Possession.  —  Where  two  or  more  ar< 
ing  in  concert,  the  possession  of  one,  with  the  knowledge  o 
others,  is  the  possession  of  all.10 


V.  Possessing  or  Making  the  Instruments  for  Coining, 

§  269.  Indiotment  —  The  indictment  for  this  offence  is  i 
form  with  that  for  making  or  possessing  the  false  coin.  1 
must  cover  the  terras  of  the  particular  statute.  In  Tennes 
was  adjudged  adequate  under  the  State  legislation,  and  d 


\ 


*  "Then  and  there"  not  essential. 
Ante,  {  268  *nd  note. 

*  Archb.  Crim.  PI.  4  Ey.  10th  Lond. 
ed.  613. 

8  Commonwealth  v.  Stearns,  10  Met 
286;  Commonwealth  v.  Fuller,  8  Met. 
818 ;  The  State  v.  Williams,  8  Iowa,  688 ; 
The  State  v.  Griffin,  18  Vt.  198 ;  Scott  v. 
Commonwealth,  14  Grat.  687 ;  People  v. 
8tanton,  89  Cal  698;  8izmore  v.  The 
SUte,  8  Head,  26. 
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«  The  State  v.  Williams,  supr 

•  The  State  v.  Griffin,  supra. 

•  Vol.  I.  $4886. 

'  The  State  v.  Pepper,  11  Io* 

9  Ante,    §   261 ;     Common* 

Stearns,  10  Met.  266;  People  v 

80  Cal.  816 ;  Rex  v.  Fuller,  Ra 

808,  810. 

•  United  States  v.KennesUly  J 
*  Beg.  p.  Rogers,  2  Moody, 

v.  Williams,  Car.  A  M.  269. 
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probably  so  on  common-law  principles,  to  say  "  did  feloniously 
and  fraudulently,  and  without  any.  lawful  excuse,  keep  in  his 
possession  a  machine,  which  said  machine  was  then  and  there  in- 
tended by  the  prisoner  for  the  forging  and  counterfeiting  the 
coin  current  by  law  and  usage  in  the  State  of  Tennessee  and  the 
United  States ; "  the  objection  urged  being,  that  the  coin  to  be 
counterfeited  was  not  sufficiently  specified.1  The  Indiana  court 
has  held,  that  the  name  of  the  instrument  or  some  description  of 
it  should  be  given.9 

"Knowingly," — if  in  the  statute,  must  be  also  in  the  indict- 
ment ;  *  but  no  further  averment  of  the  scienter  is  necessary.4 

Use  of  Instrument  —  Where  the  indictment  is  for  the  use  of 
the  instrument,  the  Arkansas  court  holds  that  the  manner  of  the 
use  must  be  stated ;  the  simple  allegation  that  the  defendant 
fraudulently  used  it,  not  being  sufficient.6 

§  270.    The  Evidence :  — 

How  much.  —  The  evidence  must  establish,  as  in  other  offences, 
enough  of  the  allegation  to  constitute  legal  guilt,  but  it  need  do  no 
more  ;  as  where,  under  8  &  9  Will.  3,  c.  26,  §  1,  the  possession 
of  a  die  made  of  iron  and  steel  was  charged,  proof  of  either  metal 
was  adjudged  adequate,  the  kind  being  immaterial  to  the  offence.6 
And  the  evil  intent  shown  need  be  only  what  will  simply  cover 
the  terms  of  the  law.7 

Other  Conneoted  Offences  —  may,  within  principles  already  ex- 
plained,8 be  shown.  When,  therefore,  the  charge  was,  that  the 
prisoner  had  in  possession  a  mould  on  which  were  impressed  the 
figure  and  apparent  resemblance  of  the  obverse  side  of  a  half 
crown,  and  he  occupied  a  house  wherein  the  mould  was  found, 
evidence  that  a  fortnight  before  he  had  passed  a  bad  half  crown 

1  Bradford  v.  The  State,  8  Humph,  ment  for  the  purpose  of/'  &c.  is  sufficient 

870.    And  see  The  State  v.  Bowman,  6  in  Virginia.    Commonwealth  v.  Scott,  1 

Vt  604 ;  Harlan  p.  People,  1  Bong.  Mich.  Bob.  Va.  696. 

907  ;  Beg.  v.  Bichmond,  1  Car.  &  K.  240,         *  Chamberlain  v.  The  State,  6  Blackl 

1  Cox  CC9;  The  State  v.  Collins,  3  678. 

Hawks,  191 ;  Commonwealth  v.  Kent,  0         *  Sutton  v.  The  State,  9  Ohio,  188. 
Met.  221 ;  Commonwealth  v.  Morse,  2         *  Bell  t>.  The  State,  6  Eng.  686. 
Mass.  128 ;  Beg.  v.  Roberts,  Bears.  689,         *  Bex  v.  Oxford,  Buss,  ft  By.  882,  888, 

7  Cox  C.  C.  89,  88  Eng.  L.  ft  Eq.  668;  1  Bass.  Crimes,  6th  Eng.  ed.  222;  Bex  v. 

Bex  9.  CaUpodi,  Boas,  ft  By.  66.  Phillips,  Buss,  ft  By.  869,  871. 

*  Chamberlain  t>.  The  State,  6  Blackf.         J  Reg.  v.  Harvey,  Law  Bep.  ICC 

6m    Bat  tee,  at  to  Illinoii,  Miller  ».  284, 11  Cox  C.  C.  662. 
People,  2  Scam.  288.    "  One  die  or  inetra-        *  Ante,  {  261,  268. 
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was  held  competent,  though  it  did  not  appear  whether  or 
this  half  crown  was  made  in  this  mould.1 


VL  Some  Remaining  Question*. 

§  271.  Seoond  Offenoe,  Ac.  —  The  English  and  a  part  of 
American  statutes  make  some  of  the  offences  discussed  in 
chapter  more  heavily  punishable  when  committed  the  secon 
third  time  than  the  first.  There  are  cases  illustrating  the 
cedure,2  but  it  is  sufficiently  explained  in  •*  Criminal  Law." s 

"  Common  Utterer."  —  Though  the  statute  should  declan 
offender  to  be  "  a  common  utterer,"  the  indictment  need  not 
that  he  is.4 

Joinder  of  Count*.  —  Under  the  act  of  Congress,  counts  cha: 
the  making  of  false  coin,  assisting  in  the  making,  and  proc 
it  to  be  made,  may  be  joined.5 

State  or  United  States.  —  The  indictment  should  con 
against  the  peace  of  the  State  or  the  United  States,  acco 
as  it  is  under  the  statutes  and  in  the  tribunal  of  the  one  < 
other.6 

1  Beg.  v.  Weeks,  Leigh  ft  C.  18,  8  Cox  10  Cox  C.  C.  684 ;  Beg.  v.  Mart 

C.  C.  456.  Bep.  1  C.  C.  214. 

*  Bex  v.  Turner,  1  Moody,  47 ;  Bex  0.         *  Crim.  Law,  I.  §  069-966. 
Michael,  Bum.  ft  By.  29,  2  Leach,  4th  ed.         «  Bex  v.  Smith,  2  B.  &  P.  127 ; 

988 ;  Bex  v.  Booth,  Bum.  ft  By .  7 ;  Beg.  §  616. 

v.  Thomas,  Law  Bep.  2  C.  C.  141 ;  Beg.         '  United  States  v.  Burns,  6  J 

v.  Jones,  9  Car.  ft  P.  761 ;  Bex  v.  Tandy,  28. 
2  Leach,  4th  ed.  888 ;  Beg.  v.  Goodwin,         •  Harlan  v.  People,  1  Dong.  M 
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CHAPTER  XVI. 

"  DISORDERLY  HOUSE.1 

§  272.  Introduction. 

273-277.  The  Indictment. 

278-282.  The  Evidence. 

288.  The  Verdict. 

§  272.  Connected  Chapters.  —  We  have  already  considered  one 
branch  of  this  offence  under  the  title  Bawdy-House.  Another 
branch,  which  will  occupy  a  separate  chapter,  is  Gaming  House. 
These  and  Disorderly  House  are  but  differing  forms  of  Nuisance. 
An  examination  of  any  one  of  the  titles  should,  to  be  most  profit- 
able, include  the  others. 

How  the  Chapter  divided.  —  We  shall  consider,  I.  The  Indict- 
ment ;  II.  The  Evidence  ;  III.  The  Verdict. 


I.  The  Indictment. 

§  273.  Form.  —  The  form  given  under  the  title  Bawdy-House,8 
varied  to  describe  the  disorderly  conduct  in  the  particular  in- 
stance, is  in  substance  the  same  which  the  books  generally 
supply.' 


1  For  the  Uw  of  this  offence,  see  Crim. 
Law,  I.  §  1106etseq. 

*  Ante,  §  105. 

*  2  Chit.  Crim.  Law,  89,  40;  Archb. 
Crim.  PI.  &  Ev.  19th  Eng.  ed.  960,  962; 
The  State  c  Bailey,  1  Fost.  N.  H.  848; 
Rex  v.  Higginson,  2  Bar.  1282 ;  United 
States  v.  Milburn,  4  Cranch  C.  C.  719 ; 
Cable  v.  The  8tate,  S  Blackf.  681 ;  Com- 
monwealth v.  Kelly,  12  Gray,  176 ;  Com- 
monwealth r.  Donovan,  16  Gray,  IS; 
Commonwealth  v.  Ballon,  124  Mass. 
26;  The  State  v.  Reckards,  21  Minn.  47; 
8mith  p.  Commonwealth,  6  B.  Monr.  21 ; 
The  State  v.  Flynn,  85  Texas,  854.  In 
Mains  v.  The  State,  42  Ind.  827,  a  form 

TOL.  II.  8 


in  substance  the  same  which  is  generally 
accepted  as  good  in  England  and  our 
other  States  was  adjudged  inadequate, 
on  the  ground  that  it  did  not  sufficiently 
show  the  acts  charged  to  be  a  public 
nuisance.  It  "does  not,"  observed  the 
learned  judge,  allege  that  the  house  "  was 
situate  in  any  public  place,  as  in  a  city, 
town,  or  village,  nor  near  any  public 
street  or  highway  ;  nor  does  it  allege 
that  any  person  resided  near  thereto,  or 
was  in  the  habit  of  passing  thereby.  In 
short,  there  is  nothing  in  the  indictment 
which  shows  that  the  house  was  in  the 
vicinity  of  any  inhabitants,  or  that  any 
person  ever  came  near  it  save  those  who 
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§  274.  "For  luore." —  It  being  immaterial  in  law  wheth 
motive  is  gain  or  not,  this  allegation,  commonly  found  i 
precedents,  is  unnecessary.1 

§  275.  How  minute.  —  There  are  passages  in  the  books, 
cially  the  older  ones,  indicating  that  simply  to  charge  the  d 
ant  with  keeping  a  disorderly  house,  not  descending  to  parti< 
is  sufficient.2  But  the  contrary  is  now  established;  sonu 
more  specific,  it  may  not  be  possible  to  define  exactly  how 
more,  yet,  at  least,  showing  or  stating  the  nature  of  the  dig 
—  or,  as  the  expression  sometimes  is,  "  specific  acts,"  —  nn 
alleged  and  proved.8 

§  276.  Continued. — If  the  general  averment  that  the  d 
ant  kept  a  disorderly  house  is  followed  by  the  specificatio 
it  was  for  common  bawdry,  or  for  common  tippling,  or  fo: 
mon  gaming,  or  the  like,  this  will  constitute  one  step  1 
the  minute ;  and  to  hold  it  sufficient  would  reconcile  wi 
better  doctrine  some  of  the  cases  which  must  otherwise 
jected.4  But  it  is  believed  that  most  courts  require  the  d 
tion  of  the  offensive  use  to  extend  further.    Still  — 

Names  of  Frequenter*.  —  The  names  of  the  frequenters  ne 
be  given.6 


congregated  there  by  the  alleged  procure-         *  2  Hawk.  P.  C.  c.  26,  §  51 

ment  of  the  appellant    In  the  language  Free.  140, 198;  Rex  v.  Eogier,  ' 

of  the  counsel  for  the  appellant,  '  for  272,  276 ;    Commonwealth  v.  ', 

aught  that  appears,  it  may  have  been  in  Pick.  869,  862 ;  Rex  v.  Dixon, 

the  woods,  away  from  the  sight  and  hear-  886 ;  Rex  v.  Mason,  1  Leach,  4tl 

ing   of   every  citizen   of  the    State."'  491,498. 
p.  828.    If  the  indictment  had  contained         8  Ante,  §  106;  Leary  u.  The 

no  allegation  that  persons  from  outside  Ind.  644;  Mains  v.  The  State 

ever  entered   the  house,  or  were  per-  827 ;  Hickey  v.  The  State,  68 

mitted  there,  for  disorderly  conduct,  it  Hosea  v.  The  State.  47  Ind.  180 

would  plainly  have  set  oat  no  offence,  ».  Commonwealth,  1  Dot.  160 ;  £ 

according  to  common  doctrine.     Crim.  v.  The  State,  21  Texas,  206 ; 

Law,  L  §  1078, 1109.    But  this  operating  worker  v.  The  State,  18  Ark.  7 

from  within  on  people  without,  which  pie  v.  Jackson,  8  Denio,  101 ;  1 

the  indictment  under  consideration  did  v.  Commonwealth,  4  B.  Monr.  7 

charge,  completes  the  offence,  according  see  Commonwealth  v  Stewart, 

to  what  is  generally  held,  even  supposing  842;  Commonwealth  v.  Davenj 

the  house  to  have  been  remote  from  other  len,  299;  The  8tate  v.  Miller, 

habitations.    Crim.  Law,  L  §  1107, 1111 ;  602 ;  Commonwealth  v.  Cruppet 

Commonwealth  v.  Cobb,  120  Mass.  866.  466;  Rex  v.  Higginson,  2  Bar. 
Compare  Hickey  v.  The  State,  68  Ala.         *  See  the  first  note  to  the  las 

614.    The  difference  of  opinion,  there-  ante,  f  106. 
fore,  seems  to  relate  to  the  law  itself.  *  The  State  v.  Patterson,  1 

i  Crim.  Law,  L  1 1112  ;  ante,  f  106;  ante,  {  107. 
The  State  r.  Bailey,  1  Post  N.  H.  848. 
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§  276  a.  "Hbusa" —  "Tenement"  —  The  approved  forms  have 
the  words  "  disorderly  houte  ;  "  x  for  the  latter  of  which  "  tene- 
ment "  has  been  adjudged  an  inadequate  substitute,1  though  it  k 
proper  where  the  indictment  is  on  a  statute  employing  it.8 

§  277.  folate  of  Counts. — Counts  for  the  offence  at  oommon 
law  and  tinder  a  statute  may  be  joined.4 

II.  The  Evidence. 

§  278.  Defendant  Ins  Keeper.  —  That  the  defendant  is  the 
keeper  of  the  house  must  be  shown,5  not  necessarily  by  direct 
testimony,  for  the  evidence  may  be  circumstantial.6  And  he 
may  rebut  a  prima-facie  case,  when  made  against  him.7  Owner- 
ship of  the  house  as  real  estate  does  not  necessarily  imply  a 
keeping ;  and,  on  an  indictment  for  the  unlicensed  sale  of  con* 
fectkmery,  proof  that  the  title  to  the  land  was  in  trustees  to  the 
use  of  the  defendant's  wife  was  held  inadmissible.8 

§  279.  Opinion  of  Witnesses.  —  The  mere  opinion  of  a  witness 
that  the  house  is  a  nuisance  cannot  be  received.9    But  — 

Former  Instances  —  of  like  conduct  at  the  house,  by  the  same 
persons,  with  the  defendant's  permission,  are  admissible  as  show- 
ing his  knowledge.10 

§  280.  Doings  outside  the  House.  —  What  transpires  outside  of 
the  premises,  too  remote  to  be  within  the  presumable  knowledge  u 
of  the  keeper  and  inmates  of  the  house,  cannot  be  shown  against 
him.* 

Usual  Brldenoe.  —  "  The  usual  evidence "  of  the  disorderly 
character  of  the  house,  it  has  been  said,  "  is  of  such  noises  " 
therein  "  as  to  make  it  a  nuisance ;  but  it  may  also  be  inciden- 
tally shown  by  proof  of  quarrelling  and  fighting,  or  of  breaking 

*  Ante,  f  278.    See  KUlman  v.  The  *  Ante,  §  118. 

State,  2  Texas  Ap.  222.  *  The  State  v.  Worth,  R.  M.  Chart  6. 

»  Commonwealth  o.  Wise,  110  Mass.  *  Coach  v.  The  State,  24  Texas,  567. 

1SL  »  Williamson  v.  The  State,  16  Ala. 

1  Commonwealth  v.  Welsh,  1  Allen,  1,  481. 

compared  with  Mass.  Gen.  Stats,  c.  87,  •  Smith  v.  Commonwealth,  0  B.  Moor. 

f  6 ;    Commonwealth   v.  Bnlman,  118  21.    See  The  State  v.  Foley,  46  N.  H. 

Mass.  466.    See  Commonwealth  v.  Mo-  466.    And  consult  ante,  §  112-117. 

Cenghey,  9  Gray,  296.  "  Vol.  L  §  1120-1128;  Parker  v.  Green, 

«  Commonwealth  v.  Kimball,  7  Gray,  2  B.  &  8.  299. 

8HL    And  see  Wooster  v.  The  State,  66  u  Ante,  §  lia 

Ala.  217,  orerruling  Norrell  v.  The  State,  u  Commonwealth  v.  Davenport,  2  Al- 

60  Ala.  174.  len,299. 
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in  by  persons  whom  it  is  attempted  to  keep  out,  or  break! 
by  those  whom  it  is  attempted  to  keep  in."  Therefore,  i 
ample,  proof  is  relevant  that  doors  were  broken  while  the  6 
ant  occupied  the  house.1 

§  281.  Specific  Aots  not  charged.  —  Though  specific  ac 
set  out,  others  not  alleged  may  be  shown  under  the  more  g 
averments  of  the  indictment.2  Yet  the  former  must  a 
proved.8    And  — 

Bubitanoe  of  Issue.  —  As  to  the  form  of  the  disorder,  it  a 
that  only  the  substance  of  the  issue  made  by  the  allegation 
be  proved.6 

§  282.  Proof  of  Lioense  —  (Statutory  Offeuoe).  —  On  an 
ment  against  a  licensed  person  for  keeping  his  house  in  a 
derly  manner,  contrary  to  the  requirement  of  the  statu 
license,  being  an  element  in  the  offence,  must  be  allege* 
proved.  But  it  was  held  in  Ohio  that  the  written  instrun 
license  need  not  be  produced,  or  notice  to  produce  it  be  & 
the  entry  on  the  journals  of  the  court  of  the  granting  t 
or  even  the  fact  of  the  defendant's  keeping  the  house, 
adequate.7 

III.    The  Verdiet. 

§  288.  Special  —  A  special  verdict,8  "  that  the  defendai 
a  disorderly  house  and  disturbed  his  neighbors,"  has  be 
judged  insufficient ;  because  a  disorderly  house  is  not  inc 
unless  a  common  nuisance,  and  because  a  house  may  b< 
derly  without  being  injurious  except  to  its  inhabitants,  wl 
essence  of  the  offence  is  the  injury  to  the  public.9 

*  Commonwealth  v.  O'Brien,  8  Gray,  *  Lord  v.  The  State,  16  N 

487.  Belasco  v.  Hannant,  8  B.  &  S.  1 

9  Ante,  §  107;  Garrison  v.  The  State,  *  Davis  v.  The  State,  62  Ind 

14  Ind.  287 ;  Frederick  v.  Commonwealth,  *  Baldwin  v.  The  State,  6  Ol 

4  B.  Monr.  7,  9.  8  As  to  the  nature  of  the  sp 

1  Ante,  §  276;  Frederick  v.  Common-  diet  and  how  it  differs  from  th 

wealth,  supra.  see  Vol.  I.  §  1006,  1006  a. 

4  Vol  I.  §  488  6,  488  c.  *  Hunter  v.  Commonwealth, 

298.    Compare  with  ante,  §  27S 
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CHAPTER  XVII. 

DISTURBING  MEETINGS.1 

§284.  Introduction. 
285-288.  In  General,  and  Common-law  Offence. 
289-801.  Statutory  Disturbances. 

§  284.  Order  of  the  Chapter.  —  We  shall  consider  the  procedure 
as  to  I.  In  General,  and  the  Common-law  Offence ;  II.  Particu- 
larly of  Statutory  Disturbances. 

I.  In  General,  and  the  Common-law  Offence. 

§  285.  Indictment  at  Common  Law.  —  In  legal  principle,  this 
indictment,  besides  its  formal  parts,  should  aver  that,  at  a  time 
and  place,  the  defendant  did  disturb,  by  means  or  in  a  manner 
so  fully  set  out  as  to  show  the  disturbance  to  be  of  the  indictable 
sort  and  apprise  him  of  what  he  is  to  answer  to,  a  meeting,  so 
designated  or  described  as  to  appear,  on  the  face  of  the  allega- 
tion, to  be  one  whereof  the  disturbance  is  punishable.2  To 
accept  anything  short  of  this  would  contravene  familiar  and  fun- 
damental rules  of  criminal  pleading.  The  precedents  and  adju- 
dications do  not  seem  opposed  to  this  view  as  to  the  meeting ; 
but,  as  to  the  disturbance, — 

Held  good —  (Setting  oat  Disturbance).  —  It  was  adjudged  ade- 
quate in  Pennsylvania  simply  to  say,  that,  at  a  time  and  place, 
the  defendants  "  did  wilfully  and  maliciously  disturb  and  inter- 
rupt a  meeting  of,"  &c.  followed  by  no  specification  of  methods 
or  acts.8    And — 

"  Disturb  n  —  u  Interrupt »  —  "  Obstruct."  —  Pretty  generally  in 
the  forms  which  seem  to  be  deemed  good,  the  only  averment  of 
the  criminal  act,  or  the  only  one  apparently  regarded  as  material, 

1  For  the  law  of  this  offence,  see  Crim.  *  Campbell  v.  Commonwealth,  9  Smith, 
law,  IL  §  801  et  seq.  Fa.  260. 

•  Crim.  Law,  L  {  642 ;  II.  $  80$  800. 
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is,  that  the  defendant  unlawfully,  &c.  "  did  disturb  and  ot 
or  u  did  disturb  and  interrupt,"  or  "  did  disturb  and  hind 
meeting  or  the  officiating  person;  though  a  part  of  th 
prooeed  further.1  If  the  brief  allegation  is  sufficient, 
principle,  equally  so  merely  to  say  that  the  iefendant  ke; 
orderly  house,2  or  committed  larceny8  of  goods  named, 
dered  Richard  Jones.4  Consistently  with  this  view  it  h 
deemed  that  the  disturbance  may  well  be  alleged  by  the 
character  of  the  disturbing  acts,  without  descending  furt 
the  details.5 

§  286.  As  to  the  Meeting.  —  It  is  believed  that  the  a 
forms  all  indicate  the  meeting  in  a  way  showing  it  to  be 
which  the  offence  can  be  committed:  for  example,  ' 
Ebenezer  Baptist  Church  there,  during  the  celebration  o 
service ; " fl  "in  the  parochial  church  there,  at  the  time 
celebration  of  divine  service ; " 7  "  the  congregation  of  tl 
can  meeting-house  in  Washington  county  aforesaid,  th 
there  in  the  said  house  assembled  for  and  engaged  in  the 
of  God ; " 8  "a  certain  meeting  of  the  school  directors 
Clair  township,  in  said  county,  they  the  said  school  d 
being  then  and  there  lawfully  assembled  for  the  purpose 
charging  their  duty  as  school  directors  for  the  said  towi 
St  Clair."*  Simply  to  say  "a  religious  assembly  coj 
called  a  quarterly-meeting  conference  "  has  been  adjudge 
being  too  indefinite ;  the  charge  should  be,  that  the  a 
had  met  for  "  divine  worship,9'  "  divine  service/9  "  religio 
ship  or  service,"  or  something  of  the  like  import.10  WJ 
words  of  a  statute  were  "any  meeting  of  inhabitants 


*  2  Chit  Crim.  Law,  21 ;  People  v. 
Deg ey,  2  Wheeler  Crim.  Cm.  186 ;  The 
State  v.  Horn,  19  Ark.  578 ;  Rex  v.  Hube, 
5T.R.  642;  Rex  v.  Parry,  Trem.  P.  C. 
289;  Commonwealth  v.  Hoxey,  16  Mats. 
886;  United  States  v.  Brooks,  4  Cranch 
C.  C.  427 ;  Kidder  v.  The  State,  66  Ind. 
68;  Bush  v.  The  State,  6  Texas  Ap.  64. 

*  Ante,  f  27o. 
»  Vol.  L  §  881. 

«  And  see  Vol.  L  §  508-610,  614-616. 
This  riew  is  fully  sustained  by  the  rea- 
soning, and  almost  by  the  very  case 
peseed  upon,  in  Rex  v.  Cheer*,  4  B.  &  C. 
902,  7  D.  &  R.  461. 

*  The  State  v.  Hinson,  81  Ark.  688; 
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Kindred  v.  The  State,  88  T 
Cockreham  v.  The  State,  7  Hi 
Bush  v.  The  State,  6  Texas  Ap 
State  v.  Ringer,  6  Blackf .  109 ;  ' 
v.  Stubblefleld,  82  Mitso.  568. 

•  People  v.  Degey,  2  Whee 
Cas.  185. 

•  Rex  v.  Parry,  Trem.  P.  C. 

•  United  States  v.  Brooks, 
C.  C.  427. 

•  Campbell ».  Common wealtl 
Pa.  266. 

»  The  State  v.  Fisher,  8 
And.  see  The  8tate  v.  Jones, 
486. 
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State,  met  together  for  any  lawful  purpose,"  an  indictment 
thereon  describing  the  meeting  as  "  a  certain  collection  of  divers 
inhabitants  of  the  State  of  Indiana,  met  together  as  a  singing- 
school,"  was  adjudged  inadequate.1 

§  286  a.  The  Place.  —  Neither  averment  nor  proof  of  a  particu- 
lar  parish  or  vill  is  necessary  in  this  offence.* 

§  287.  Variance  —  (Substance  of  Issue).  —  Where  the  manner 
of  the  disturbance  is  set  out,  it  must  be  proved  as  laid,8  yet 
doubtless  so  only  as  to  the  substance  of  the  allegation.4  But  an 
averment  that  the  defendant  went  into  a  religious  assembly  and 
there  exhibited  himself  drunk,  talked  in  a  loud  voice,  and  the 
like,  is  not  sustained  by  proof  of  striking  the  building  on  the  out- 
side with  a  stick,  thereby  disturbing  the  worshippers  within. 
tf  The  State,"  said  Nash,  C.  J.,  "did  not  rest  its  charge  against 
the  defendant  by  averring,  that,  by  loud  and  unusual  noises,  he 
had  disquieted  the  congregation ;  in  which  case  any  such  noises, 
however  made,  with  a  view  to  such  disturbance,  and  attended 
with  that  effect,  would  have  sustained  the  indictment;  but  it 
has  particularized  when  the  acts  were  done,  and  what  they 
were."  * 

§  288.   Other  Disturbance*  not  objected  to.  —  Whether  the  in 
dictment  is  on  the  common  law  or  a  statute,  it  will  not  avail  the 
defendant,  nor  will  he  be  permitted  to  show,  that  others  had  com- 
mitted similar  disturbances  and  no  objection  was  made.6 

II.  Particularly  of  Statutory  Disturbances. 

§  289.  Bnglish  Forma  of  Indiotment.  —  Where,  in  England,  the 
disturbance  is  to  a  congregation  of  worshipping  dissenters,  whose 
chapel  to  be  lawful  must  be  registered,  averments  may  be  neces- 
sary which  are  not  so  in  this  country.7  As  to  those  which  should 
be  the  same  in  both  countries,  Archbold's  form  sets  out  the 
facta  of  the  disturbance,  in  addition  to  covering  the  statu- 


*  The  State  v.  Zimmerman,  68  Ind.  State,  18  Ark.  688 ;  The  State  v.  Mo- 
860.    8ee  Kidder  v.  The  State,  68  Ind.  Clnre,  18  Texas,  28. 

68.  *  Stratton  v.  The  8tate,  18  Ark.  688. 

*  Corley  v.  The  8tate,  8  Texas  Ap.         *  Ante,  §  281. 

412;  Bush  v.  The  State,  6  Texas  Ap.         *  The  State  v.  Sherrffl,  1  Jones,  N.  0. 

64;    Warren   v.  The   State,   8  Heisk.  608,609. 

280;  Kindred  v.  The  State,  88  Texas,  67.        •  Harrison  v.  The  State,  87  Aia.  164. 
8ee  ante,  f  41,  111,  186 ;  Stratton  v.  The         ?  Crim.  Law,  I.  {  642. 
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tory  terms,  and  there  is  probably  no  late  English  auth 
omitting  them.1 

§  290.  American.  — '  There  are  some  diversities  of  op 
our  courts,  but,  on  the  whole,  the  American  form  is  subsi 
the  same  as  the  modern  English,  just  stated.  For  e 
where  a  statute  made  it  punishable  to  "  interrupt  a  cong 
assembled  for  the  purpose  of  worshipping  the  Deity,"  ai 
inent,  held  good  upon  it,  charged  that,  at  a  time  and  pi 
defendant  "  did  unlawfully,  contemptuously,  and  of  pur] 
terrupt  a  congregation  of  Methodists,  then  and  there  asi 
for  the  purpose  of  worshipping  the  Deity,  by  then  an 
talking  and  swearing  with  a  loud  voice."  2  It  is  percen 
the  character  of  the  disturbance  is  stated,  but  not  necesss 
precise  words  and  specific  acts.8  Beyond  this,  the  ind 
should  sufficiently  conform  to  the  statutory  terms ;  as,  — 

"  WilfuUy M  —  -  Unlawfully."  —  If  a  disturbing  of  the  i 
44  unlawfully "  is  prohibited,  an  indictment  will  be  ina 
tf-hich  charges  it  "  wilfully."  4 

"At  or  near." — Where  the  statute  made  punishable  < 
ances  of  religious  services  by  acts  done  "  at  or  near  the 
worship,"  the  locality  of  the  offender,  as  being  u  at  or  ne 
place,  was  at  first  adjudged  necessary  to  be  averred.6 
subsequent  consideration  the  court  overruled  this  decisii 
cause,  said  Deaderick,  J.  the  "  precise  locality  of  the  c 
•  .  .  is  not  an  essential  element  of  the  offence." 6     This 
with  the  general  doctrine,  that  the  law  holds  an  offenc 
committed  in  the  locality  where  the  criminal  act  takes  eff< 
it  is  immaterial  whether  the  personal  presence  of  the 
there  or  elsewhere.7 

§  291.   Some  Particular  Questions  on  the  Statutes  :  — 

Disturbing  School.  —  A  Connecticut  statute  made  pur 
44  every  person  who  shall  at  any  time  wilfully  interrupt 
turb  any  district  school,  or  any  public,  private,  or  select 


"\ 


*  Archb.  Crim.  PI.  &  Ev.  10th  Lond. 
ed.  667, 19th  ed.  098.  He  refers  to  Bex 
v.  Cheere,  4  B.  &  C.  902,  7  D.  &  R.  461, 
aa  to  which  see  ante,  §  286,  note. 

*  Cockreham  v.  The  State,  7  Humph. 
11.  And  see,  as  not  essentially  differing 
from  this,  The  State  v.  Stubblefield,  32 

>.  668 ;  Kidder  v.  The  State,  68  Ind. 
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68 ;  The  State  v.  Ringer,  6  Bit 
Lockett  v.  The  State,  40  Texas, 

*  The  State  v.  Ratlin*,  6  1 
And  see  the  last  note  to  ante,  § 

*  The  Bute  v.  Townseti,  & 
See  post,  §  296. 

'  The  State  v.  Doty,  6  Coldi 

*  Warren  r.The  State,  8  Heisk 
»  Vol.  L  §  63. 
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while  the  same  is  in  session."  And  a  complaint,  charging  a  wil- 
ful disturbance  of  a  school  met  and  assembled  for  culture  and 
improvement  in  sacred  and  church  music,  was  adjudged  insuf- 
ficient ;  because  it  did  not  say  the  school  was  in  session,  and  so 
did  not  cover  the  last  clause  of  the  statute.1 

§  292.  Bvldenoe  of  Intent.  —  Under  a  provision  that,  if  any  one 
shall  sell,  or  offer  to  sell,  bread  or  other  articles  mentioned,  with- 
in a  mile  of  any  worshipping  assembly,  so  as  to  interrupt  such 
assembly,  such  person  shall  be  dealt  with  as  a  rioter,  his  illegal 
intent  may  be  inferred  from  his  doing  and  persisting  in  the  for- 
bidden acts,  to  the  creating  and  continuing  of  the  disturbance. 
"  As  men  seldom  do  unlawful  acts  with  innocent  intentions,"  ob- 
served the  learned  judge,  "  the  law  presumes  every  act  in  itself 
unlawful  to  have  been  criminally  intended."  2 

§  293.  Society  or  Members.  —  Where  the  disturbance  made 
punishable  is  of  "  any  religious  society  or  any  members  thereof,"  8 
both  clauses  may  be  proceeded  upon  conjunctively  in  one  count.4 
It  was,  therefore,  held  good  to  allege,  that  the  defendant,  "  being 
present  at  and  when  a  certain  religious  society  was  convened  and 
met  together  for  the  worship  of  Almighty  God,  did  then  and 
there  interrupt,  molest,  and  disturb  said  society  and  meeting, 
and  the  individual  members  thereof,  by  then  and  there  in  a  loud, 
insulting,  and  boisterous  manner  talking,"  &c.6    Also,  — 

Name  of  Society.  —  It  was  in  the  same  case  adjudged  unneces- 
sary to  mention  the  name  of  the  society  disturbed  ;  it  not  being 
essential,  observed  Sullivan,  J.,  "to  the  existence  of  a  society 
convened  for  public  worship  that  it  should  be  known  by  any  dis- 
tinctive or  sectarian  name."  * 

§  294.  Means  of  Disturbance.  —  We  have  already  considered 
the  general  doctrine  as  to  setting  out  the  special  facts  or  means 
of  the  disturbance.7  While  there  may  be  courts  which  even  at 
the  present  day  will  hold  no  such  setting  out  to  be  necessary,8  on 
the  other  hand  there  are  statutes  which  so  far  specify  the  means 
as  to  render  some  averment  of  them  plainly  a  necessity  in  cover- 
ing the  statutory  terms.9 

*  The  State  v.  Gager,  28  Conn.  282.  *  Ante,  §  285,  289,  290. 

*  West  v.  The  State,  9  Humph.  66, 70.         *  Commonwealth  v.  Daniels,  2  Va. 
t  Crim.  Law,  1L  §  806.  Cm.  402.    See  Crim.  Law,  II.  §  808. 

«  Vol.  I.  {  484,  486.  •  The  State  v.  Schieoeman,  64  Misso. 

•  The  8tate  v.  Ringer,  6  Blackf.  100.       886;  The  State  v.  Minyard,  7  Eng.  166, 

•  lb.  Fletcher  v.  The  State,  7  Eng.  169. 

121 


§  800  SPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  211. 

§  295.  Duplioity  as  to  Means.  —  Since  an  offence  which  may  be 
committed  in  any  one  of  several  ways  is  only  a  single  offence 
though  accomplished  through  all  of  them,1  an  indictment  is  not 
double  which  charges  that  the  disturbance  was  by  "  profanely 
swearing,"  "  and  by  talking  and  laughing  aloud."  In  the  case 
holding  this,  it  was  observed  that  the  latter  clause  was  not  in 
the  statute,  therefore  it  was  mere  surplusage.2  But  if  it  had 
been  in  the  statute,  it  would  not  have  been  surplusage,  yet  the 
indictment  would  still  have  been  good. 

§  296.  FoUowing  Statutory  Words.8  —  In  Missouri  it  has  been 
held  necessary  for  the  indictment  to  contain  the  words  "  wilfully, 
or  maliciously,  or  contemptuously,"  —  these  being  the  words  of 
the  statute.4  And  " congration"  in  the  indictment,  instead  of 
the  statutory  "  congregation,"  is  insufficient.6  But  it  need  only 
follow  accurately  and  fully  the  words  of  the  statute.6 

§  297.  Assault  laid  as  Disturbance.  —  It  has  been  held  that,  if 
the  indictment  charges  the  disturbance  to  be  by  making  an  as* 
sault  on  a  person  named,  so  near,  &c,  as  to  disturb,  Ac,  it  will 
not  be  good  for  assault  alone ;  because  it  ifterely  describes  the 
assault  as  the  means  for  effecting  the  disturbance.7 

§298.  "House  for  Worship"  —  "Meeting-house"  —  "Assembled,' 

4a  —  The  word  "  meeting-house,"  in  the  Texas  statute,  is  held 
to  be  sufficiently  supplied  by  "  house  for  religious  worship  "  in 
the  indictment.  And  the  allegation,  that  the  people  were  "  as- 
sembled for  religious  worship,"  has  been  deemed  the  same  as 
to  say,  they  were  attending  a  "protracted  or  other  religious 
meeting."  8 

§  299.  Town  Meeting  —  Persistent  Disturbance.  —  Under  the  old 
Massachusetts  statute  of  1785,  against  disorderly  conduct  in 
town  meetings,  the  indictment  was  required  to  charge  the  de- 
fendant with  having  persisted  in  his  disorder  after  notice  from 
the  moderator ;  and  with  refusal  or  neglect  to  withdraw,  after 
being  directed  to,  as  provided  by  the  statute.9 

§  800.   Summary  Conviction  —  Writ  of  Error.  —  In  Pennsylvania, 

1  Ante,  §  298  and  the  placet  there  re-         6  The  State  v.  Stubblefleld,  32  Misso. 

ferred  to.  663. 

*  The  State  v.  Horn,  19  Ark.  678.  '  The  State  v.  Bankhead,  25  Mitso. 
'  See  ante,  §  290.  668. 

*  The  State  n.  Bankhead,  26  Misso.  *  The  State  v.  Yarboroogh,  19  Texas, 
668 ;  The  State  v.  Hopper,  27  Misso.  699.     101. 

*  The  State  v.  Mitchell,  26  Misso.  420.        *  Commonwealth  v.  Hoxej,  16  Mass. 

886. 
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the  judgment  of  the  Court  of  Common  Pleas,  on  certiorari  to  a 
justice  of  the  peace,  upon  a  summary  conviction  under  the  act  of 
1847,  for  disturbing  a  religious  meeting,  may  be  reviewed  by  the 
Supreme  Court  on  writ  of  error.1 

§  301.  In  General  —  Neither  at  the  common  law  nor  under  our 
American  statutes  is  the  procedure  for  this  offence  so  settled  by 
multiplied  adjudications  as  to  render  impertinent  any  intelligent 
appeal  to  principle.  And  the  teachings  of  principle,  it  is  believed, 
are  sufficiently  explained  in  the  foregoing  sections. 

i  Commonwealth  v.  Burkhart,  11  Hams,  Pa.  621. 


For  DBTJNKENNES8,  as  an  offence,  tee  Stat.  Crimea.    Ae  an  excuse  for  crimes, 
•ee  dim.  Law. 
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DUELLING.1 


§  302.  Restating  in  Death.  —  There  may  be  a  few  States  \n 
which  a  killing  in  a  duel  is  made  by  statute  an  offence  distinct 
from  murder.2  But  under  our  American  statutes  generally  and 
at  the  common  law  it  is  not,8  consequently  the  procedure  for 
such  killing  belongs  to  the  title  Homicide.     Thus,  — 

§  803.  C9iarge  of  Fighting  —  (Connected  Offenoea).  —  The  Vir- 
ginia court  deemed,  that  the  fighting  of  a  duel  is  not  a  separate 
offence ;  consequently  it  held  the  simple  allegation,  that  the 
defendant  "  did  fight  a  duel  with  pistols,"  to  be  ill  on  demurrer. 
Yet  growing  out  of  a  duel  there  might  be  an  indictable  breach 
of  the  peace,  as  affray  or  assault ;  or,  if  death  ensued,  it  would  be 
murder.4 

§  304.    Form  of  Indiotment  for  Challenging.  —  Challenging  to  a 

duel  is  a  species  of  solicitation  to  commit  a  crime,5  so  that  the  in- 
dictment is  constructed  in  the  manner  explained  for  solicitation 
under  the  title  Attempt.6  In  Archbold's  Criminal  Pleading  and 
Evidence,  there  is  a  count  drawn  on  the  common  law,  and  doubt- 
less adequate,  which  simply  avers  that,  at  a  time  and  place,  the 
defendant  ("  contriving,"  &c.  an  introduction  plainly  needless 7) 
"  wickedly,  wilfully,  and  maliciously  did  provoke,  instigate,  ex- 
cite, and  challenge  "  a  person  named  "  to  fight  a  duel  with  and 
against  him  the  said  "  defendant.8  The  books  contain  forms  more 
elaborate,9  but  no  just  reason  appears  for  preferring  them  to  this. 


1  For  the  law  of  this  offence,  see  Crim. 
Law,  II.  §  811  et  seq. 

»  People  v.  Bartlett,  14  CaL  661. 
»  Crim.  Law,  II.  §  311. 

*  Commonwealth  v.  Lambert,  9  Leigh, 
608 ;  Crim.  Law,  II.  §  811,  812 ;  Rex  v. 
Rice,  8  East,  681 ;  Reg.  v.  Young,  8  Car. 
&P.644. 

*  Rex  v.  Rice,  8  East,  681. 

*  Ante,  §  74-76. 
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7  Yet  see  the  observations  of  Lord 
Ellenborough,  C.  J.  in  Rex  v.  Philipps,  6 
East,  464,  470. 

8  Archb.  Crim.  PL  &  £▼.  10th  Lond. 
ed.  604,  19th  ed.  911.  And  see  Rex  v. 
Philipps,  6  East,  464 ;  Commonwealth  v. 
Hart,  6  J.  J.  Mar.  119.  Compare  this 
with  ante,  §  74.  And  for  another  form 
see  The  State  v.  Farrier,  1  Hawks,  487. 

9  8  Chit  Crim.  Law,  849. 
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§  805.  Setting  oat  Challenge.  —  Though  the  challenge  is  in 
writing,  —  as,  where  it  is  by  letter,  —  the  words  need  not  be  set 
out.1  It  is  sometimes  done,  and  to  this  there  is  no  legal  objec- 
tion.2 Plainly,  therefore,  where  the  challenge  is  verbal,8  its  par- 
ticular words  are  not  required  to  be  given.    And  — 

Understanding  of  Parties.  —  There  need  be  no  averment  that  a 
writing  charged  to  be  a  challenge  was  understood  by  the  parties 
to  be  such.4 

§  806.  Place  of  Combat — Averring  ChaUenge.  —  Where  the  statu- 
tory words  were  "  give,  accept,  or  knowingly  cany  a  challenge, 
in  writing  or  otherwise,  to  fight  in  single  combat,  with  any  deadly 
weapon,  either  in  or  out  of  the  State,"  the  place  of  the  intended 
combat  was  adjudged  immaterial  and  not  necessary  to  be  alleged.5 
And  the  averment  that  the  defendant  gave  the  prosecutor  a  chal- 
lenge to  fight  in  single  combat  was  held  equivalent  to  saying 
that  he  challenged  him  to  fight.6 

-  In  the  State  "  —  (Residence).  —  The  statutory  words  "  if  any 
person,  resident  in  or  being  a  citizen  of  this  State,  shall  send, 
give,  or  accept  a  challenge  to  fight  a  duel  within  this  State," 
were  construed  to  mean  "if  any  person,"  &c,  " shall,  within  this 
State,  send,  or  give,  or  accept  a  challenge  to  fight  a  duel." 
Therefore  an  indictment  upon  them  for  carrying  a  challenge  was 
held  not  to  require  the  averment  that  the  person  challenging  is 
"  a  citizen  or  resident  of  this  State." 7 

§  307.  Venue.  —  Though  the  contemplated  duel  is  to  be  fought 
out  of  the  State,  still  the  county  in  the  State  where  the  offence 
of  challenging  was  committed,  must  be  averred  and  proved.* 
So  also  must  be  the  county  even  on  a  charge  of  leaving  the  State 
to  fight  a  duel.9  "  Where  the  letter  containing  the  challenge  was 
put  into  the  poet-office  in  the  county  of  Middlesex,  to  be  deliv- 


1  Brown  v.  Commonwealth,  2  Va.  Cas. 
516;  The  State  v.  Farrier,  1  Hawks,  487. 
As  to  Kentucky,  see  Heffren  v.  Common- 
wealth, 4  Met.  Ky.  6. 

*  $  Chit.  Crim.  Law,  849 ;  Moody  v. 
Commonwealth,  4  Met.  Ky.  1 ;  Common- 
wealth p.  Pope,  8  Dana,  418. 

8  The  State  v.  Strickland,  2  Nott  & 
McC.  181 ;  The  State  v.  Perkins,  6  Blackf . 
20. 

«  Moody  v.  Commonwealth,  4  Met  Ky. 
1 ;  Heffren  v.  Commonwealth,  4  Met.  Ky. 


5.    And  see  Commonwealth  v.  Rowan,  8 
Dana,  895. 

•  Ivey  17.  The  State,  12  Ala.  276.  And 
see  Harris  v.  The  State,  58  Oa.  882. 

6  Ivey  v.  The  State,  supra. 

7  The  State  v.  Cunningham,  2  Speers, 
246.  And  see  Moody  v.  Commonwealth, 
4  Met.  Ky.  1. 

8  Commonwealth  v.  Boott,  Thacher 
Crim.  Cas.  890, 894, 899, 400.  See  Heard 
v.  Paris,  1  Lttt.  245;  Gordon  e.  The 
State,  4  Misso.  875. 

*  The  State  v.  Warren,  14  Texas,  406. 
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ered  to  the  prosecutor  in  another  county,  Lord  Ellenborough 
held,  that  the  party  might  be  indicted  in  Middlesex ;  for  Bending 
the  challenge  is  the  offence,  whether  it  reach  the  person  to  whom 
it  is  sent  or  not  is  immaterial." x 

§  808.  Declarations  of  Seoonda.  —  When  the  wrongful  combi- 
nation in  respect  of  the  duel  has  been  shown,3  the  declarations  of 
the  seconds  are  admissible  against  one  another  and  their  princi- 
pals.8 So  are  those  of  the  principals  against  the  seconds.4  More- 
over, — 

Seoonda  aa  Witnaaeea.  —  The  seconds  may  be  witnesses  against 
their  principals ;  but,  unless  they  accept  the  position  of  approvers 
or  accomplices,6  they  are  not  compellable  to  testify.6 

§  809.    What  for  Jury  —  Explaining  Note  of  Challenge.  —  It  is  for 

the  jury  to  decide  whether  or  not  there  was  a  challenge.7  To  aid 
them  in  this,  the  note  sent  from  the  one  party  to  the  other,  and 
parol  testimony  in  explanation,  may  be  produced.8 

§  810.  Provoking  to  Challenge.  —  To  provoke  or  entice  one  to 
challenge  the  enticer  or  another  person  to  a  duel  is  indictable  at 
the  common  law.9  Archbold's  form  for  this  offence  sets  out  the 
words  employed ; 10  but  evidently,  within  principles  already  dis- 
cussed in  this  chapter,  they  are  not  necessary.  He  says :  "  Add 
a  general  count,  not  setting  out  the  words,  but  merely  charging 
the  defendant  with  having  used  threats  and  opprobrious  language 
to  the  prosecutor  with  intent,  &c." 

§  811.  Carrying  Challenge. —  For  the  offence  of  unlawfully  car- 
rying a  challenge  to  a  duel,  the  indictment  should  aver  a  scienter, 
and  it  should  be  proved.11 


1  Archb.  Crim.  PL  ft  Ev.  10th  Lond. 
ed.  604,  referring  to  Rex  v.  William*,  2 
Camp.  606. 

*  Vol.  I.  §  1248;  ante,  $  228-230. 

'  The  State  v.  Dupont,  2  McCord, 
884;  Moody  v.  Commonwealth,  4  Met. 

Ky.  1. 

*  Commonwealth  -  v.  Boott,  Thacher 
Crim.  Cat.  890. 

•  VoL  I.  §  1156-1172. 

•  Bex  v.  England,  2  Leach,  4th  ed.  767, 
Car.  Crim.  Law,  8d  ed.  262. 

?  The  State  t>.  Strickland,  2  Nott  ft 
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McC.  181 ;  Ivey  v.  The  State,  12  Ala. 
276. 

*  Commonwealth  v.  Hart,  6  J.  J.  Mar. 
119;  The  State  v.  Taylor,  8  Brev.  248; 
Commonwealth  v.  Pope,  8  Dana,  418 ; 
Herriott  v.  The  State,  1  McMuL  126. 
And  see  Commonwealth  v.  Hooper, 
Thacher  Crim.  Cae.  400. 

•  Bex  v.  Philippe,  6  East,  464. 

»  Archb.  Crim.  PL  ft  Ev.  10th  LoncL 
ed.  606. 

"  United  States  v.  Shackelford,  8 
Cranch  C.  C.  178. 


CHAP.  XIX.] 


EAVESDROPPING. 


§818 


CHAPTER  XIX. 


EAVESDROPPING.1 


§  812.  Form  of  Xndiotment  —  The  modern  books  of  precedents 
appear  not  to  contain  any  form  of  the  indictment  for  this  nearly 
antiquated  offence.  It  belongs  to  the  class  known  as  nuisances, 
consequently  the  indictment  should  be  constructed  after  the 
general  manner  of  this  class.    The  following  is  suggested :  — 

That  A,  late  of,  &c.,  at,  &o.,  on,  &c.,  and  on  each  and  every  day  thenoe 
continually  until  the  day  of  the  finding  of  this  indictment,*  was  and  is  a  com- 
mon eavesdropper,  and  there  continually  and  on  each  and  all  of  said  days  and 
times  did  listen  about  the  houses  and  under  the  windows  and  eaves  of  the 
houses  of  the  people  there  dwelling,  hearing  tattle,  and  repeating  it  in  the 
hearing  of  all  persons,  to  the  common  nuisance  of  the  people  of  this  Common- 
wealth, and  against  the  peace  and  dignity  of  the  Commonwealth. 

0 

§  818.  Xhridenoe.  —  It  may  be  desirable,  and  perhaps  it  is 
legally  necessary,8  to  prove,  at  least,  three  instances  of  offend- 
ing ;  from  which,  and  from  the  more  general  evidence,  the  jury 
will  infer  the  habit  of  eavesdropping,  wherein  probably  is  the 
gist  of  the  offence.4 


1  For  the  law  of  this  offence,  see  dim. 
Law,  I.  {  1122-1124. 

»  Vol.  I.  §  896 ;  ante,  §  108. 

'  Crim.  Law,  I.  §  1102;  II  §  06. 

•  In  The  State  v.  Pennington,  8  Head, 
209,  sustaining,  in  matter  and  form,  an 
indictment  for  stealthily  approaching  a 
grand  jury  room  and  hearing  what  was 
done  therein  (Crim.  Law,  I.  §  1128),  the 
idea  of  repetitions  of  the  act,  amount- 
ing to  a  common  nuisance,  was  eridently 


not  in  the  mind  of  the  court  But  the 
species  of  the  oflence  then  under  con- 
sideration, assuming  it  to  be  rightly 
called  eaTesdxopping,  still  consisted  in  a 
sort  of  obstruction  of  public  justice;  and 
there,  perhaps,  repetitions  may  not  be 
necessary  to  the  nuisance,  —  just  as  a 
single  obstruction  of  a  public  way  may 
be  indictable,  though  it  does  not  continue 
long.    Set  the  form  in  this  case. 


For  ELECTION  FRAUDS  AND  OBSTRUCTIONS,  see  Stat  Crimes. 
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CHAPTER  XX. 

EMBEZZLEMENT.1 

§  814.  Introduction. 
816-830.  The  Procedure  in  General. 
831-843.  In  Particular  Cases. 

§  314.  Complications  —  Caution.  —  The  discussion  and  proper 
comprehension  of  this  subject  are  rendered  difficult  by  varying 
terms  of  the  statutes  creating  the  offence  ;  and,  in  a  measure,  by 
differing  statutory  regulations  of  the  procedure.  Not  only  are 
there  differences  in  the  different  States,  but  even  in  the  same 
State  at  different  times.  Consequently  the  practitioner  can  ac- 
cept what  is  said  in  this  chapter  only  as  a  help,  not  absolutely  as 
a  guide ;  for,  if  he  would  proceed  safely,  he  must  also  consult 
carefully  the  statutes  of  his  own  State,  and  the  decisions  of  his 
own  courts  thereon. 

How  the  Chapter  divided.  —  We  shall  consider,  I.  The  Pro- 
cedure in  General ;  II.  In  Particular  Cases. 

I.  The  Procedure  in  General. 

§  315.  Form  of  Indictment  —  The  indictment  charges,  in  addi- 
tion to  the  formal  parts,  — 

1.  That  the  defendant  stood  in  some  fiduciary  relation  to 
another  person  named,  within  the  terms  of  the  statute ;  as,  that 
he  was  the  other's  "  servant,"  or  "  clerk,"  or  "  treasurer." 

2.  That,  by  virtue  of  such  relation,  he  received  some  specified 
thing  of  value  for  and  on  behalf  of  his  master  or  employer,  of  a 
sort  made  by  the  statute  a  subject  of  embezzlement. 

3.  That  he  did  embezzle  the  same,  or  some  specified  part 
thereof. 

4.  Under  a  part,  not  all,  of  the  statutes,  that  he  did  steal,  &c. 
the  same,  proceeding  with  the  formalities  of  a  count  for  larceny. 

1  For  the  law  of  this  offence,  see  Crim.  Law,  II.  §  818  et  seq. 
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We  shall  see  that,  in  principle,  this  allegation  is  unnecessary, 
but  the  practice  is  to  insert  it,  and  it  seems  to  be  required  by 
the  decisions. 

5.  All  this,  and  any  thing  else  which  the  particular  statute 
renders  material,  must  be  stated  with  a  fulness  and  in  a  manner 
to  cover  the  statutory  terms,  and  apprise  the  defendant  of  what 
he  is  to  answer  to,  conformably  to  the  rules  which  govern  indict- 
ments both  at  the  common  law  and  upon  statutes.1 

Not  proposing  to  follow  the  order  of  the  averments,  we  shall 
more  particularly  consider  them  as  to  — 

§  316.    Charging  Embeulement  simply  as  Larceny.  —  Where  the 

statute  provides  —  as,  for  example,  the  parent  one  of  39  Geo.  3  a 
— that  the  person  embezzling  a  thing  "shall  be  deemed  to  have 
feloniously  stolen  the  same/9  it  would  appear  to  accord  with  the 
Virginia  doctrine  8  to  accept  as  adequate  an  indictment  simply  in 
the  common-law  form  for  the  larceny  of  the  thing.  But  the  Eng- 
lish courts,  and  generally  the  American,  deny  this,  and  require 
the  indictment  to  set  out  the  statutory  elements  of  the  offence.4 
And  — 

§  817.  In  Principle.  —  So,  in  principle,  it  should  be;  because 
the  statute  makes  indictable  a  specified  act  when  performed  under 
circumstances  which  it  points  out,  and  only  on  an  allegation  both 
of  the  circumstances  and  of  the  act  can  its  criminality  be  made 
affirmatively  to  appear.  The  common-law  form  for  larceny  avers 
neither  the  statutory  circumstances  nor  the  statutory  act.  Hence 
it  is  wholly  inadequate.6    But  — 

§  318.  Concluding  as  for  Larceny.  —  The  provision  of  the  statute 
that  the  defendant  shall  be  deemed  guilty  of  larceny  is  merely  a 
conclusion  of  law ;  and,  alike  in  reason  and  on  the  accepted  rules 
of  criminal  pleading  in  other  cases,6  no  notice  of  it  need  be  taken 
in  the  indictment.  The  judges  know  the  law;7  and  with  equal 
propriety  might  they  require  the  indictment  to  inform  them  of 


•  See  forms  in  8  Chit.  Crim.  Law,  002 
et  seq . ;  Archb.  Crim.  PI.  &  Et.  19th  ed. 
482;  Rex  v.  Johnson,  8  M.  &  8.  689,  2 
Leach,  4th  ed.  1103;  United  States  v. 
Clark,  Crabbe,  6S4  ;  Commonwealth  v. 
Hussey,  111  Mass.  482;  People  v.  Doss, 
89  Cal.  428. 

s  Crim.  Law,  II.  §  821. 

•  Ante,  §  186. 

•  Stat.  Crimes,  §  417,  418,  421,  422 ; 

TOL.  II.  0 


Kibs  v.  People,  81  111.  699;  Common- 
wealth v.  Kirby,  9  Cush.  284 ;  Common- 
wealth v.  Simpson,  9  Met.  188;  Rex  v. 
Johnson,  8  M.  &  S.  689 ;  Rex  v.  Crighton, 
Russ.  &  Ry.  62. 

*  And  see  observations  by  Dewey,  J. 
in  Commonwealth  v.  Simpson,  9  Met 
188, 142. 

•  Vol.  L  §  829,  609, 614,  616. 
7  lb.  §  320-881. 
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the  punishment,  or  of  the  terms  of  the  statute  whereon  it  is 
drawn,  or  of  their  duty  to  defer  sentencing  the  prisoner  till  he  is 
convicted,  as,  after  averring  all  the  facts  which  the  statute  makes 
elements  in  the  new  larceny,  to  tell  them  it  is  larceny,  or  repeat 
against  the  defendant  the  charge  of  larceny  in  another  form. 
One  setting  out  of  all  the  facts  constituting  one  offence  is  surely 
enough.1  But,  evidently  by  a  blunder,  the  cases  generally  hold 
or  assume  as  for  granted,  and  so  also  do  the  books  of  precedents, 
that  the  indictment  must  set  out  this  conclusion  of  law,  and 
charge  twice  over  the  larceny,  once  according  to  the  real  facts, 
and  again  contrary  to  them.  Yet  the  author  is  not  able  to  refer 
to  any  case  wherein  this  has  been  distinctly  adjudged  on  any 
intelligent  consideration  of  the  principles.2  As  resulting  neces- 
sarily from  this  blunder,  or  as  a  part  of  it,  — 

§  819.  Complications  of  .Allegation. — The  pleader,  in  setting 
out  one  offence,  was  compelled  to  follow  the  conflicting  rules 
which  should  govern  the  indictment  for  each  and  both  of  two 
differing  offences.  It  was  thus:  in  common-law  larceny,  the 
thief  takes  by  trespass  an  article  of  personal  property  out  of  the 
possession  of  the  injured  person.  The  prosecutor  knows  what 
this  thing  is,  he  has  handled  it,  and  can  describe  it.  Therefore 
the  law  requires  him  to  describe  it.  But,  since  the  theft  was  a 
secret  wrong,  committed,  the  prosecutor  does  not  know  how,  the 
pleader  is  not  obliged  to  state  the  method  in  the  indictment. 
On  the  other  hand,  in  statutory  embezzlement,  the  thing  em- 
bezzled has  not  ordinarily  been  handled  by  the  master ;  he  can- 
not, therefore,  describe  it,  as  he  could  an  article  which  had  been 
stolen  from  him.  Consequently  the  pleader  should  not  be  com- 
pelled to  what  is  not  commonly  possible.  He  should  be  per- 
mitted simply  to  mention  the  thing  in  a  general  way.,  But  as  he 
can  set  out  particularly  the  relations  between  the  injured  master 
and  the  defendant  servant,  he  should  be  required  to  do  this,  to 
any  extent  materially  affecting  the  offence,  or  desirable  for  its 
identification.  And  the  like  rule  should  be  applied  to  the  other 
circumstances  within  the  probable  knowledge  of  the  prosecutor.3 
But,  while  the  blunder  did  not,  as  it  ought  not  to,  relieve  the 

i  And  see  Stat.  Crimes,  f  420;  The  M.  ft  8.  689;  Rex  p.  Crigfcton,  Run.  ft 

State  v.  Sweet,  2  Oregon,  127.  Ry.  62. 

*  Rex  o.  McGregor,  8  B.  ft  P.  106,  2         *  See,  in  Vol.  L  the  chapter  corn- 

Leach,  4th  ed.  982;  Rex  v.  Johnson,  8  mencing  §  498. 
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pleader  from  alleging  any  thing  which  the  law  of  embezzlement 
thus  properly  required,  it  subjected  him  to  the  duty  also  of 
setting  out,  in  addition,  what  the  common  law  of  larceny  de- 
manded, against  reason  and  reasonable  possibilities.  And  this 
uncalled-for  strictness  gave  facilities  for  the  needless  escape  of 
offenders  through  the  meshes  of  pleading,  till  legislation  was  com- 
pelled to  interpose. 

§  320.  Description  of  Thing  embezzled.  —  In  the  absence,  there- 
fore, of  legislative  interposition,  the  rule  for  the  description  of 
the  embezzled  property  is,  on  the  authorities,  that  it  shall  be  the 
same  as  on  an  indictment  for  the  larceny  thereof  at  the  common 
law.  So  it  was  held  under  the  parent  statute  of  39  Geo.  3,  c.  85, 
and  thence  onward ;  "  for,  the  new  offence  created  by  the  act  of 
Parliament  being  a  larceny,  it  must  be  described  in  the  indict- 
ment as  such,  and  with  all  the  properties  of  a  larceny."  *    And  — 

Ownership.  —  The  ownership  must  be  alleged,  and  with  the 
tame  accuracy,  and  after  the  same  rules,  as  in  an  indictment  for 
common-law  larceny.2 

§  321.  Place  in  Indictment  —  It  is  immaterial  in  what  part  of 
the  indictment  the  description  of  the  thing  embezzled  is  given. 
If,  for  example,  bank  notes  are  described,  then  charged  as  re- 
ceived for  the  prosecutor  by  his  clerk  the  defendant,  then  em- 
bezzled by  the  clerk,' the  conclusion  may  be,  that  "so  the 
defendant  did  feloniously  steal,  take,  and  carry  away  the  bank 
notes,"  laying  them  as  the  property  of  the  prosecutor.8 

Sums  of  Money. —  To  say  that  the  thing  embezzled  was  uthe 
sum  of  one  pound  eleven  shillings  "  has  been  held  inadequate ; 
because  "  the  indictment  ought  to  set  out  specifically,  at  least 
some  article  of  the  property  embezzled,  and  the  evidence  should 
support  that  statement."4    So  equally  is  it  insufficient  to  say 


1  Rex  o.  McGregor,  8  B.  ft  P.  106, 100, 
9  East  P.  C.  576 ;  People  v.  Cox,  40  Cal. 
275,  277 ;  The  State  o.  Morton,  21  La. 
An.  442;  Commonwealth  v.  Bntterick,  100 
Meat.  1.  Books  or  Printed  Sheets.  — 
If  one  delivers  printed  sheets  to  be  bound, 
to  another  who,  when  he  has  folded, 
stitched,  and  bound  them,  embezzles 
them,  the  indictment  for  embezzlement 
should  charge  them,  not  as  printed  sheets, 
but  as  books.  Commonwealth  v.  Merri- 
field,  4  Met.  468. 


*  lb. ;  Commonwealth  v.  Norton,  11 
Allen,  110 ;  People  ».  Potter,  85  Cal.  110; 
Reg.  v.  Robinson,  Law  Rep.  1  C.  C.  80, 
10  Cox  C.  C.  467 ;  United  States  v.  Okie, 
5  Blatch.  516.  See  The  State  v.  Walton, 
62  Maine,  106. 

s  Rex  v.  Johnson,  8  M.  ft  S.  589.  And 
see  Rex  v.  Tyers,  Rues,  ft  Ry.  402 ;  Reg. 
p.  Parfltt,  8  Car.  ft  P.  288. 

*  Rex  v.  Furneaux,  Rnss.  ft  Ry.  886. 
And  see  Noble  ».  The  State,  69  Ala.  78. 

181 


§322 


SPECIFIC  ISSUES   AND  OFFENCES.  [BOOK  XII. 


44  divers  sums  of  money,  amounting  in  the  whole  to  a  large  sum 
of  money,  to  wit,  the  sum  of  10/." 1  In  like  manner,  the  allegation 
that  it  was  a  certain  sum  in  "  United  States  currency  "  is  not 
good.3 

Otherwise,  and  by  Statute.  —  As  already  intimated,  the  rule 
requiring  the  description  of  the  thing  to  be  the  same  as  in  lar- 
ceny has  been  variously  modified  by  statutes  in  England  and  our 
States.  Upon  these  statutes  simply,  and  upon  them  in  conjunc- 
tion with  common-law  doctrines,  various  questions  have  arisen, 
not  best,  on  account  of  their  local  and  changing  nature,  to  be 
here  discussed.8 

Unknown. — Aside  from  these  statutes,  something  —  it  is  not 
clear  just  how  much  —  of  the  otherwise  required  particularity 
may  be  dispensed  with  by  alleging,  where  it  can  be  truly  done, 
that  the  further  description  is  to  the  grand  jurors  unknown.4 

§  322.  Did  "  embeule."  —  It  is  believed  that  the  single  statu- 
tory verb  embezzle  —  "  did  embezzle  "  —  sufficiently  indicates 
the  criminal  act;  just  as  "did  burn"  in  arson,5  "did  make  an 
assault "  in  assault,6  "  did  solicit "  in  attempt,7  did  "  break  and 
enter"  in  burglary,3  and  "did  conspire"  in  conspiracy,9  are 
alone  adequate,  being  the  terras  most  accurately  expressing  the 
idea,10  and  requiring  and  admitting  of  no  aid  from  circumlocution.11 
Generally  the  statute  itself  has  one  or  more  other  like  verbs  con- 
nected disjunctively  with  "  embezzle,"  —  as,  for  example,  the 
expression  in  39  Geo.  8,  c.  85,  was  "  shall  fraudulently  embezzle, 
secrete,  or  make  away  with,"  —  and  then,  for  practical  reasons, 
the  pleader  connects  conjunctively  with  "  embezzle  "  one  or  more 
of  the  other  verbs ; 12  as,  under  this  statute,  he  says,  "  embezzle 


1  Rex  v.  Flower,  5  B.  &  C.  736,  8  I). 
&  R.  512. 

3  Leftwich  v.  Common  wealth,  20  Grat 
716. 

3  Rex  v.  Groye,  1  Moody,  447,  7  Car. 
&  P.  685 ;  Reg.  v.  Sharp,  2  Cox  C.  C.  181 ; 
Reg.  v.  Balls,  Law  Rep.  1  C.  C.  328,  12 
Cox  C.  C.  96;  Block  v.  The  State,  44 
Texas,  620;  The  State  ».  Smith,  18  Kan. 
274 ;  Commonwealth  i>.  Concannon,  5  Al- 
len, 502;  People  v.  De  La  Guerra,  31 
Cal.  416;  Commonwealth  v.  Hussey,  111 
Mass.  432;  Commonwealth  r.  Bennett, 
118  Mass.  448;  Brown  v.  The  State,  18 
Ohio  State,  496 ;  United  States  v.  Lan- 
caster 2  Mcl>an,  481 ;  Farnum  v.  United 
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States,  1  Col.  Ter.  309;  United  States  v. 
Clark,  Crabbe,  584;  Lowenthal  v.  The 
State,  82  Ala.  589 ;  Mayo  v.  The  State, 
80  Ala.  32,  88. 

<  Vol.  I.  §  493-495, 546-563 ;  Common- 
wealth v.  Hussey,  supra ;  Commonwealth 
v.  Sawtelle,  11  Cush.  142. 

6  Ante,  §  88,  46. 

•  Ante,  §  55,  56. 
»  Ante,  §  74,  88. 

•  Ante,  §  140. 

•  Ante,  §  205. 
»  VoL  I.  §  614. 

11  See  the  precedents  referred  to,  ante, 
§815. 
"  Vol.  1. 1  484, 436. 
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and  secrete," 1  though  "  embezzle  "  alone  would  be  equally  well 
in  law. 

§  323.  -  Fraudulently."  —  If  the  word  "  embezzle"  is  qualified  jf/ 
iu  the  statute  by  "fraudulently,"  or  any  other,  the  qualifying!' 
word  should,  of  course,  be  also  in  the  indictment.    And,  — 

"  Feloniously."  —  Since  the  offence  is  felony,2  the  more  common 
opinion  requires  it  to  be  charged  as  committed  "  feloniously," 
whether  this  word  is  in  the  statute  or  not.8  But  it  was  adjudged 
sufficient,  under  39  Geo.  3,  c.  85,  to  allege  in  the  conclusion  that 
the  prisoner  "  feloniously  did  steal,  take,"  &c,  though  "  feloni- 
ously "  was  not  inserted  in  the  earlier  part  of  the  indictment, 
before  "  embezzle."  * 

§  323  a.  Fiduciary  Relation.  —  There  must  be  some  avermenU  § 
of  the  fiduciary  relation  sustained  by  the  defendant,  and  made* 
by  the  statute  an  element  of  the  offence.6    And, — 

Received  through  each  Relation  —  From  whom.  —  Under  statutes 
like  39  Geo.  3,  c.  85,  it  is  added  in  the  averment,  that,  by  virtue  of 
such  relation  and  employment,  he  received  into  his  possession  the 
thing  which  he  is  accused  of  embezzling.6  In  reason,  where,  as  in 
England,7  whether  by  construction  of  the  statute  or  by  its  terms, 
the  thing,  to  be  the  subject  of  embezzlement,  must  come  to  the 
servant  from  a  third  person  and  not  from  his  master,  the  indict- 
ment should  state  from  whom  it  was  received,  or  say  it  was  not 
from  the  master ;  still,  in  practice,  the  forms  do  not  include  this, 
and  it  appears  not  to  be  deemed  necessary.8  There  are  statutes 
under  which  it  must  be  averred  that  the  thing  did  come  from  the 
master.9 

*  8  Chit.  Crim.  Law,  968 ;  Rex  r.  '  Reg.  v.  Bay  ley,  supra ;  Rex  v. 
Crighton,  Ruse.  &  Ry.  62.  And  see  Beacall,  1  Car.  &  P.  810 ;  Rex  v.  Well* 
Lowenthal  v.  The  State,  32  Ala.  689.  ings,  1  Car.  &  P.  464.    At  the  place  last 

*  As  to  which  see  Crim.  Law,  II.  cited,  Park,  J.  said  to  the  prisoner :  "  As 
|  880.  the  indictments  follow  the  words  of  the 

*  Vol.  L  §  684-686.  See  People  v.  statute,  and  state  that  the  money  was  re- 
Garcia,  26  Cal.  681.  ceived  by  you  for  your  employers,  and 

«  Rex  v.  Crighton,  Russ.  &  Ry.  62.  by  virtue  of  your  employments,  the  judges 

*  People  v.  Try  on,  4  Mich.  666 ;  Peo-  are  unanimously  of  opinion  that  that  is 
pie  v.  Allen,  6  Denio,  76 ;  Reg.  v.  Foulkes,  sufficient,  without  saying  from  whom  the 
Law  Rep.  2  C.  C.  160 ;  Gravatt  i>.  The  money  was  received."  This  decision 
State,  26  Ohio  State,  162;  The  State  v.  may,  therefore,  have  proceeded  on  the 
Newton,  26  Ohio  State,  266 ;  Reg.  v.  Bay-  idea  that  what  was  alleged  amounted  to 
ley,  Dears.  &  B.  121 ;  a.  o.  nom.  Reg.  v.  a  negation  of  the  money  having  come 
Bailey,  7  Cox  C.  C.  179.  to  the  servant  from  his  master.    If  so, 

*  Crim.  Law,  II.  f  360 ;  8  Chit.  Crim.  the  principle  is  not  antagonistic  to  what 
Law,  962,  963 ;  Reg.  v.  Bayley,  supra.  is  maintained  in  the  text. 

'  Crim.  Law,  II.  |  866.  •  People  v.  Bailey,  28  Cal.  677. 
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§  324.  Variance.  —  A  charge  of  embezzling  "  certain  bills,  com- 
monly called  Exchequer  bills,"  was  held  not  to  be  sustained 
where  it  appeared  in  evidence  that  the  person  who  signed  them 
on  behalf  of  the  government  was  not  legally  authorized ;  for  they 
were  not  the  things  they  were  averred  to  be.1  So  an  indictment 
for  the  embezzlement  of  printed  sheets  is  not  sustained  by  evi- 
dence of  the  embezzlement  of  bound  books.2  Nor  is  an  agree- 
ment to  transmit  a  check  satisfied  by  a  check  on  a  bank  wherein 
the  drawer  has  no  funds,  and  which  the  bank  declines  to  pay.8 

§  825.  Joinder.  —  Counts  for  larceny  may  be  joined  with  the 
counts  for  embezzlement.4    And,  — 

Bieotion.  —  If  in  fact  one  offence  only  is  meant,  the  court  will 
not  compel  the  prosecutor  to  elect  on  which  counts  to  proceed.6 

§  326.  The  County.  —  The  prosecutor  has  sometimes  an  elec- 
tion in  which  of  two  or  more  counties  to  bring  the  indictment.9 
Generally  it  may  be  either  in  the  one  where  the  prisoner  received 
the  thing,  or  in  that  wherein  he  denied  its  receipt,  or  neglected 
to  charge  himself  in  the  proper  books  of  account.7  But  if  he 
takes  personal  property  in  one  county  to  deliver  in  another,  he 
is  not  liable  in  the  former  should  the  intent  to  embezzle  it  not 
be  entertained  until  he  has  arrived  with  it  in  the  latter.8  In  the 
absence  of  evidence  as  to  when  the  criminal  intent  was  originally 
formed,9  and  especially  of  any  carrying  of  the  thing  into  another 
county,10  proof  of  the  receipt  of  it  in  the  county  of  the  indictment 
may  suffice  to  the  allegation  of  venue.11 

§  327.  The  Evidence.  —  Some  questions  of  what  may  perhaps 
be  deemed  the  evidence,  and  of  a  nature  peculiar  to  this  offence, 
were  considered  in  "  Criminal  Law,"  under  the  inquiry  as  to  the 
act  whereby  embezzlement  is  effected.12    Aside  from  those  ques- 


\ 


1  Rex  v.  Aslett,  2  Leach,  4th  ed.  964, 
1  New  Rep.  1,  Rum.  &  Ry.  67 ;  Rex  v. 
Johnson,  2  Leach,  4th  ed.  1103,  1105. 

*  Commonwealth  v.  Merrifield,  4  Met. 
468.    See  ante,  §  820,  note. 

'  Warriner  v.  People,  74  III.  846.  And 
see  further  as  to  variance,  Commonwealth 
v.  O'Keefe,  121  Mass.  60 ;  Reg.  v.  Keena, 
Law  Rep.  1  C.  C.  113, 11  Cox  C.  C.  128. 

*  Rex  v.  Johnson,  8  M.  &  8. 689 ;  Mayo 
v.  The  State,  80  Ala.  32. 

•  Vol.  L  §  467 ;  The  State  v.  Porter, 
26  Misso.  201. 

•  Vol  L  |  61. 
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7  Reg.  v.  Rogers,  8  Q.  B.  D.  28 ;  Rex 
v.  Taylor,  2  Leach,  4th  ed.  974,  Russ.  & 
Ry.  68,  8  B.  &  P.  696 ;  Rex  v.  Hobson, 
Russ.  &  Ry.  66,  2  Leach,  4th  ed.  975; 
Reg.  v.  Murdock,  2  Den.  C.  C.  298,  8  Eng. 
L.  &  Eq.  677 ;  People  v.  McKinney,  10 
Mich.  54. 

•  People  r.  Murphy,  61  Cal.  876. 
Compare  with  this  Reg.  v.  Rogers,  supra. 

•  Rex  v.  Hobson,  supra. 

w  The  State  v.  New,  22  Minn.  76. 
11  And  see  Commonwealth  v.  Concan 
non;  6  Allen,  602. 
u  Crim.  Law,  II.  |  872-878. 
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tionfi,  there  is  nothing  distinguishing  this  offence  from  others  as 
respects  the  evidence.    Thus,  — 

Prove  ail — The  criminal  wrong  must  be  proved  in  all  its  ele- 
ments.1   Hence,  — 

Larceny.  —  Where  the  defendant  had  asked  a  girl  to  lend  him 
a  small  sum  of  money,  whereupon  she  handed  him  a  larger 
amount  to  count  in  her  presence,  and  he  refused  to  return  her 
any,  and  fled  with  the  whole,  the  charge  of  embezzlement  was 
held  not  to  be  sustained ;  because  these  facts  do  not  constitute 
embezzlement,  but  larceny.8 

Other  Inatanoea.  — Evidence  of  other  embezzlements  of  the  like 
character  is  competent  in  aid  of  the  proofs  of  the  criminal  intent^8 
And  — 

Straitened  Gfaronmatanoea  —  of  the  defendant,  creating  tempta- 
tions, and  a  need  of  that  whereof  embezzlement  is  charged,  may* 
in  connection  with  other  evidence,  be  admissible.4 

Books  of  Aooonnt,  —  public  documents,  and  the  like,  are  admis- 
sible when  within  the  ordinary  rules  of  evidence.6 

Hearsay  —  (Ownership).  —  The  ownership  6  of  property  embez- 
zled cannot  be  proved  by  the  declarations  of  the  alleged  owner, 
even  though  he  is  dead.7 

Delivery  through  Agent  —  It  is  sufficient  in  evidence  of  the 
alleged  delivery  of  the  property  to  the  defendant,  to  show  its 
delivery  to  his  agent,  by  whom  it  was  delivered  to  him.8 

Agreement  for  Service.  —  The  agreement  for  service,  when  in 
writing,  should  be  produced,  or  its  non-production  accounted 
for.» 

By  Permisaion.  —  Evidence  is  admissible  on  behalf  of  the  de- 
fendant that  the  owner  of  the  thing  permitted  him  to  convert  it 
to  his  own  use.10 

§  828.  Differing  Terms  of  Statutes.  —  Practically  the  foregoing 


*  Thomas  v.  Dunaway,  80  HI.  878. 

*  Commonwealth  r.O'MaUey,  07  Masa. 
664. 

*  Ante,  f  189,  236,  261,  and  the  place* 
there  referred  to ;  Beg.  ».  Richardson,  8 
Cox  C.  C  448;  Commonwealth  v.  Tock- 
erman,  10  Gray,  178,  197 ;  Common- 
wealth 9.  8bepard,  1  Allen,  676. 

«  Bulloch  v.  The  8tate,  10  Oa.  47. 

*  People  v.  McKinney,  10  Mich.  64; 


Shirer*  v.  The  8tate,  68  Qa.  149;  Reg. 
v.  Orerton,  Dears.  808,  6  Cox  C.  C.  277. 
•  Ante,  §  820. 
Commonwealth  v.  Sanders,  14  Gray, 


7 

894. 

9 


The  State  v.  Hinckley,  88  Maine,  21 . 

In  re  Clapton,  8  Cox  C.  C.  126; 
People  v.  Host,  49  Cal.  668. 

*>  Henderson  v.  The  Stale,  1  Texas  Ap. 
482.  8ee  United  States  v.  Taintor,  11 
Blatch.  874. 
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doctrines  are  liable  to  be  more  or  less  modified  under  statutes 
differing  in  terms  from  those  with  reference  to  which  they  were 
written.1  The  indictment,  for  example,  must  cover  the  statutory 
provisions  on  which  it  is  drawn,  whatever  they  are.2  And  it 
ordinarily  need  do  no  more.8    Again,  — 

§  329.  Different  States.  —  Partly  owing  to  differing  views  of 
judges,  and  partly  to  diversities  in  the  general  criminal-law  legis- 
lation of  the  several  States,  like  statutory  words  may  not  have  in 
all  localities  the  same  effect.    In  a  note,4  some  things  which  have 

1  The  State  v.  Walton,  62  Maine,  106 ;  found  guilty  of  a  breach  of  trust.    The 

Commonwealth    v.  Bennett,  118   Mass.  State  v.  Reonnals,  14  La.  An.  278. 

4*48.  Afassachusetti.  —  For  an  indictment  fa- 

3  The  State  v.  Foster,  11  Iowa,  291 ;  tally  incomplete  in  its  averments,  see 

The  State  v.  Munch,  22  Minn.  67;  The  Commonwealth    v.  Smart,  6  Gray,  15. 

State  v.  New,  22  Minn.  76 ;  United  States  For  one  held  good,  see  Commonwealth  v. 

v.  Okie,  6  Blatch,  616.  Hussey,  HI  Mass.  482;  also,  and  as  to 

8  People  v.  Garcia,  25  Cal.  681 ;  Alder-  negativing  the  consent  of  the  owners  of 
man  v.  The  State,  67  Ga.  867 ;  United  the  property  to  its  embezzlement,  Corn- 
States  v.  Patterson,  6  McLean,  466.  mon wealth  v.  Smith,  116  Mass.  40.    And 

*  Alabama.  —  An  indictment    in   the  see  Commonwealth  v.  Bennett,  1 18  Mass. 

form  prescribed  by  the  Code  is  good.  443.    An  indictment  against  a  bank  offi- 

Lo  wen  thai  v.  The  State,  32  Ala.  589 ;  cer  for  embezzling  its  funds  or  a  deposit 

Mayo  v.  The  State,  80  Ala.  82.  must  aver  a  specific  act  of  fraud,  —  only 

California.  —  An  agreement  between  one  offence  in  one  count,  —  and  it  must 
the  prosecutor  and  defendant,  set  out  be  proved  as  laid.  Commonwealth  v. 
in  the  indictment,  cannot  be  proved  by  Wyman,  8  Met.  247.  And  see  Common- 
copy  without  accounting  for  the  original  wealth  v.  Shepard,  1  Allen,  575.  Consult 
and  showing  its  execution.  People  v.  also  Commonwealth  ».  Concannon,  6  Al- 
Hust,  49  Cal.  663.  And  see  ante,  §  827.  len,  502 ;  Commonwealth  v.  Tuckerman, 
An  indictment  against  a  bailee  for  the  10  Gray,  173 ;  Commonwealth  v.  But- 
embezzlement  of  gold  dust  and  coin  must  terick,  100  Mass.  1. 
not  only  aver  ownership  and  value  as  in  Missouri.  —  Non-consent  to  the  con- 
larceny,  but  also  set  out  particularly  the  version  may  be  inferred  from  the  circum- 
bailment  and  its  character,  and  charge  stances ;  nor,  on  this  question,  is  the  tes- 
the  conversion.  People  v.  Cohen,  8  Cal.  timony  of  the  master  exclusively  primary 
42,  48,  44.  See  further,  as  to  this,  Stat,  evidence.  The  State  v.  Porter,  26  Misso. 
Crimes,  §  422.  201.    And  see  this  case  on  the  question 

Georgia.  —  In  an  indictment  against  an  of  proving  a  demand  and  refusal.    By 

officer  of  a  bank  for  embezzling  its  funds,  statute,  the  incorporation  of  a  company 

bank  bills  are  sufficiently  described  by  employing  the  accused  may  be  proved 

amounts,  values,  issued  by  what  bank,  by  parol.    The  State  v.  Cheek,  63  Misso. 

and  by  whom  signed  and  countersigned,  864.    Compare  with  Reg.  v.  Essex,  Dears, 

without  specifying   their  numbers  and  &  B.  869,  7  Cox  C.  C.  384.    And  see,  for 

dates.    Bulloch  v.  The  State,  10  Ga.  47.  other  questions,  The  State  v.  Bittinger, 

And  see  generally  of  the  indictment,  Hoy  t  55  Misso.  596;  The  State  v.  Flint,  62 

v.  The  State,  50  Ga.  818 ;  Snell  v.  The  Misso.  898. 

State,  50  Ga.  219.  New  Jersey.  —  An  indictment  against 

Kentucky.  —  A  sufficient  indictment,  the  cashier  of  a  bank  for  embezzling  its 

Johnson  v.  Commonwealth,  6  Bush,  480.  funds  need  only  charge  that  he  "con- 

Louisiana.  —  On  an  indictment  for  em-  verted  the  property  of  the  bank,"  with 

bezzlement,   the   defendant  cannot   be  intent  wrongfully  to  make  use  of  it ;  fol- 
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been  held  are  presented  in  the  order  of  the  States ;  yet  not  every 
thing  in  the  note  is  to  be  taken  as  limited  in  doctrine  to  the  one 
State  wherein  it  was  laid  down. 

§  330.  English  Authorities  —  Inter-State.  —  It  should  be  remem- 
bered that  the  English  authorities  on  the  subject  of  this  chapter 
are  all  modern,  and  not  binding  in  our  States.  Also,  that  the 
decisions  in  no  one  of  our  States  bind  the  courts  of  another.  The 
practitioner,  therefore,  need  not  be  quite  without  hope  while 
pointing  out  to  his  court  departures  from  principle  in  the  de- 
cisions from  other  States  and  from  England,  and  urging  it  not 
to  follow. them. 

II.   In  Particular  Cases. 

§  831.  English  Books.  —  Some  illustrations,  condensed  from  the 
English  books,  will  close  the  discussions  of  this  chapter. 

Statute  creating  Offenoe.  —  By  7  &  8  Geo.  4,  c,  29,  §  47,  recited 
at  large  in  "  Criminal  Law,"  *  kk  any  clerk.,"  &c.  was  made  indict- 
able who  should,  "  by  virtue  of  such  employment,  receive  or  take 
into  his  possession  any  chattel,  money,  or  valuable  security,  for 

or  in  the  name  or  on  the  account  of  his  master,"  and  "  fraudu- 

■ 

lowing  the  words  of  the  statute.     Nor  vant"  is  meant  such  s  servant  as  an 

need  it  add  that  he  did  the  wrong  "  as  agent  may  be.    The  reason  is,  that  an 

cashier,"  or  that  the  funds  were  intrusted  indictment  on  a  statute  must  state  all  the 

to  him  in  this  capacity,  or  that  his  intent  facts  constituting  by  its  terms  the  offence, 

was  to  defraud  the  corporation.    A  count  so  as  to  bring  the  accused  perfectly  with- 

charging    a  conversion  of  "919,000  of  in  its   provisions.      People  v.  Allen,  5 

money  and  $19,000  of  bank-notes  "  is  bad  Denio,  76.    For  a  form  against  husband 

for  uncertainty.     The  number  and  de-  and  wife  for  embezzling  the  property  of 

nomination  of  the  coins  and  notes,  and  the  superintendent  of  the  poor,  see  Coats 

the  value  of  the  notes,  not  of  the  gov- '  v.  People,  4  Parker  C.  C.  662. 
eminent  coins,  should  be  stated.    The         Ohio.  —  Brown  r.  The  State,  18  Ohio 

State  v.  8timson,  4  Zab.  9.  State,  496 

New  York.  —  An  indictment  under  2         Pennsylvania, — Commonwealth  v.  New- 
Rev.  SU.  678,  §  69,  must  aver,  that  the  comer,  13  Wright,  Pa.  478. 
defendant  was  a  "clerk"  or  "servant"         Rhode  Island.  — The  State  v.  Snell,  9 
of  some  person  (or  an  officer  or  agent  of  R.  I.  112. 

a  corporation),  and    that  the  property  Texas.  —  The   State  v.  Johnson,  21 
came  to  his  possession  or  care  by  virtue  Texas,  776;  Wise  ".The  State,  41  Texas 
of  such  employment.    A  count  charging  139 ;  The  State  v.  Longworth,  41  Texas, 
that  he  received  it  at  the  "  agent"  of  an  162 ;  Gibbs  v.  The  State,  41  Texas,  491 ; 
individual  is  bad.    Nor  is  it  cured  by  Griffin  v.  The  State,  4  Texas  Ap.  390. 
proceeding    to  aver  that   the  property  United  Stales.  —  United  States  v.  Hart- 
came  to  the  defendant  "as  such  servant  well,  6  Wal.  886;  United  States  v.  Clark, 
as  aforesaid,"  and    that  while    he  was  Crabbe,  684 ;   United  States  v.  Taintor, 
"such  servant"  he  converted  it;    the  11  Blatch.  874. 
construction  being,  that  by  "  such  ser-         1  Crim.  Law,  II.  §  822. 
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lently  embezzle  the  same  or  any  part  thereof ; "  one  consequence 
of  which  was  to  be,  that  he  should  "  be  deemed  to  have  feloni- 
ously stolen  the  same  from  his  master." 

§  832.  Statute  regulating  Procedure.  —  By  §  48,  also  given  at 
large  in  "  Criminal  Law,"  l  it  was  provided  that  "  any  number  of 
distinct  acts  of  embezzlement,  not  exceeding  three,"  committed  by 
the  defendant  "  against  the  same  master,  within  the  space  of  six 
calendar  months  from  the  first  to  the  last  of  such  acts,"  might  be 
charged  in  the  indictment ;  also,  that  it  should  "  be  sufficient  to 
allege  the  embezzlement  to  be  of  money,  without  specifying  any 
particular  coin  or  valuable  security."  And  proof  of  the  embez- 
zlement of  any  amount  should  sustain  this  allegation. 

Constitutionality  with  us.  —  A  statute  in  substance  like  this 2 
has  been  held  in  Massachusetts  to  be  constitutional.8  And  there 
can  be  little  doubt  that  such  would  be  the  decision  in  our  States 
generally.4 

§  333.  Form  of  Indictment.  —  Upon  this  the  form  of  allegation 
was,  that,  at  a  time  and  place,  the  defendant,  B,  "  being  then  and 
there  employed  as  clerk  to  A,  did,  by  virtue  of  his  said  employ- 
ment, then  and  there,  and  whilst  he  was  so  employed  as  afore- 
said, receive  and  take  into  his  possession  certain  money  to  a  large 
amount,  to  wit,  to  the  amount  of  ten  pounds,  for  and  in  the  name 
and  on  the  account  of  the  said  A,  his  master,  and  the  said  money 
then  and  there  fraudulently  and  feloniously  did  embezzle ;  and 
so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the 
said  B,  then  and  there,  in  manner  and  form  aforesaid,  the  said 
money,  the  property  of  the  said  A,  his  said  master,  from  the  said 
A  feloniously  did  steal,  take,  and  carry  away."     And,  — 

Count  for  other  Embezzlements.  —  If  the  defendant  was  to  be 
charged  with  other  embezzlements  within  six  rxumths,  a  count 
was  added  alleging,  "  that  the  said  B  afterwards,  and  within  six 
calendar  months  from  the  time  of  the  committing  of  the  said 
offence  in  the  first  count  of  this  indictment  charged  and  stated, 
to  wit,  on,  &c,  at,  &c,  being  then  and  there  employed  as  clerk 
to  the  said  A,  did,  by  virtue  of  such  last-mentioned  employment, 
then  and  there,  and  whilst  he  was  so  employed  as  last  aforesaid, 

i  Crim.  Law,  IL  f  876.  *  Vol.  I.  {  95-112;  Hojrt  v.  The  State, 

>  Maai.  Gen.  Sto.  c.  161,  §  42.  60  Ga.  813. 

8  Commonwealth  v.  Bennett,  118  Maai. 
448. 
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receive  and  take  into  his  possession  certain  other  money  to  a 
large  amount,  to  wit,  to  the  amount  of  ten  pounds,  for  and  in  the 
name  and  on  the  account  of  the  said  A,  his  said  master,  and  the 
said  last-mentioned  money  then  and  there,  within  the  said  six 
calendar  months,  fraudulently  and  feloniously  did  embezzle ;  and 
so,  &c.  [as  in  the  first  count  to  the  end]." l 

§  384.  Explanations  of  this  Form.  —  Archbold  says :  "  The  in- 
dictment must  show,  by  express  words,  that  the  different  sums 
were  embezzled  within  the  six  months."  8  Since  the  statute,  it 
is  not  "  necessary  that  the  exact  amount  or  value  of  the  thing 
embezzled  should  be  stated.8  The  indictment  must  allege  the 
goods,  &c,  embezzled  to  be  the  property  of  the  master ; 4  and  it 
has  been  said  that  it  must  show  the  defendant  was  servant,  &c, 
at  the  time.6  ...  It  is  not  necessary  to  state  from  whom  the 
money,  &c,  was  received.6  But  as  this  may  operate  as  a  hard- 
ship upon  the  prisoner,  the  judge  before  whom  he  is  to  be  tried 
will,  upon  application,  order  the  prosecutor  to  furnish  the  prisoner 
with  a  particular  of  the  charge." 7 

§  335.  Proof  of  Thing  received.  —  "  If,"  continues  this  author,8 
"  the  indictment  allege  that  the  defendant  received  chattels,  the 
articles  described,  or  some  part  of  them,  must  be  proved  as  in 
larceny ;  but,  if  the  receipt  of  4  money '  be  alleged,  the  prosecutor 
may  give  in  evidence  the  receipt  of  any  species  of  coin  or  valu- 
able security,  or  a  receipt  of  any  amount,  although  the  particular 
species  of  coin  or  valuable  security  of  which  such  amount  was 
composed,  shall  not  be  proved.  7  &  8  Geo.  4,  c.  29,  §  48.  A 
variance  between  the  indictment  and  the  evidence,  as  to  the 
amount  received,  is  immaterial."  *    Again,  — 

§  336.  Proof  of  Bmbessiement  —  In  proof  of  the  embezzlement, 
44  the  usual  presumptive  evidence  is,  that  the  defendant  never 
accounted  with  his  master  for  the  money,  &c,  so  received  by 


i  Archb.  Crira.  PI.  ft  Ev.  10th  Lond. 
ed.  276,  276. 

1  Beg.  v.  Purchase,  Car.  ft  M.  617. 
An  indictment  containing  three  charges 
of  embezzlement  should  not  only  aver 
that  the  moneys  were  received  within  six 
months,  but  also  that  they  were  embez- 
zled within  six  months.  Beg.  v.  Noake, 
2  Car.  ft  K.  620. 

*  Bex  v.  Carson,  Rusi.  ft  By.  808. 

*  Bex  v.  McGregor,  8  B.  &  P.  106,  Buss. 


ft  By.  28;  Bex  v.  Beacall,  1  Moody,  15, 
1  Car.  ft  P.  454. 

'  Bex  v.  Somerton,  7  B.  ft  C.  468. 
See,  however,  Beg.  v.  Lorell,  2  Moody  ft 
B.  286. 

6  Bex  v.  Beacall,  1  Car.  ft  P.  454; 
ante,  §  828  a. 

7  Bex  v.  Bootyman,  5  Car.  ft  P.  800; 
Bex  v.  Hodgson,  8  Car.  ft  P.  422. 

•  Archb.  Crim.  PL  ft  Ey.  10th  Lond. 
ed.  278-281. 

*  Bex  v.  Carson,  Buss,  ft  By.  808. 
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him,  or  denied  his  having  received  it.  The  prosecutor  gave  to 
his  housekeeper,  the  defendant,  a  sum  of  money  to  pay  to  the 
overseer ;  and,  upon  an  indictment  for  embezzling  the  sum,  the 
overseer  proved  that  he  never  had  received  that  or  any  other  sum 
from  the  defendant ;  but  it  was  holden  that  the  non-payment  of 
the  money  to  the  overseer  did  not  prove  an  actual  embezzlement, 
but  merely  a  non-application  of  the  money  as  directed.1  So, 
where  the  prisoner  charged  himself  in  his  master's  book  with 
money  received  by  him,  but  did  not  pay  it  over  to  the  master, 
Vaughan  B.  held  that  an  embezzlement  was  not  proved.2  And 
if,  instead  of  denying  the  appropriation  of  the  money,  the  party 
in  rendering  his  account  admits  it,  alleging  a  right  in  himself, 
however  unfounded,  or  setting  up  an  excuse,  however  frivolous, 
he  cannot  be  convicted  of  embezzlement,  which  implies  secrecy 
and  concealment ; s  even  though  he  afterwards  abscond  and  do 
not  pay  over  the  money.4  So,  also,  the  mere  proof  of  the  receipt 
of  the- money  by  the  defendant,  and  his  not  having  entered  it  in 
his  books,  without  some  evidence  to  show  that  he  has  denied  the 
receipt  of  it,  or  the  like,  is  not  sufficient  to  convict.6 

§387.  Continued.  —  "But  where  it  is  the  servant's  duty  to 
account  for  and  pay  over  the  moneys  received  by  him  at  stated 
times,  his  not  doing  so  wilfully  is  an  embezzlement,  although  he 
do  not  actually  deny  the  receipt  of  them.8  Where  the  defendant 
received  payment  of  a  debt  from  one  of  his  master's  customers  in 
Bank  of  England  notes,  but  accounted  with  his  master  for  6Z.  less 
than  he  received ;  and  afterwards  delivered  some  Bank  of  Eng- 
land notes  to  his  master  upon  another  account ;  it  being  argued 
for  the  defendant  that  these  must  be  presumed  to  be  the  same 
bank-notes  which  were  received  from  the  customer,  and,  being 
actually  delivered  to  the  master,  could  not  be  said  to  be  embez- 
zled ;  Bayley,  J.  ruled,  that  these  notes,  to  the  amount  of  6Z., 
must  be  deemed  to  have  been  embezzled  within  the  meaning  of 
the  act,  the  moment  the  defendant  accounted  for  6/.  less  than  he 
received,  and  that  his  afterwards  paying  these  identical  notes  to 
his  master  in  another  account  made  no  difference ;  which  decision 
was  afterwards  confirmed  by  the  judges.7    The  difficulty  in  this 

1  Rex  v.  Smith,  Rubs.  ft  Ry.  267.  •  Rex  v.  Jones,  7  Car.  ft  P.  888. 

*  Rex  v.  Hodgson,  8  Car.  ft  P.  422.  *  Reg.  p.  Jackson,  1  Car.  ft  K.  884. 

'  Reg.  v.  Norman,  Car.  ft  M.  601.  7  Rex  v.  Hall,  8  Stark.  07,  Rum.  ft  Ry 

*  Reg.  o.  Creed,  1  Car.  ft  K.  63.  468. 
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case,  and  in  that  of  Rex  v.  Hebb,1  which  arose  from  the  necessity 
of  proving  the  embezzlement  of  some  specific  note  or  coin,  is 
removed  by  the  recent  statute.  If  the  embezzlement  be  alleged 
to  be  of  money,  without  specifying  any  particular  coin  or  valu- 
able security,  such  allegation,  so  far  as  regards  the  description  of 
the  property,  will  be  sustained,  if  the  offender  shall  be  proved  to 
have  embezzled  any  amount,  although  the  particular  species  of 
coin  or  valuable  security  of  which  such  amount  was  composed 
shall  not  be  proved ;  or  if  he  shall  be  proved  to  have  embezzled 
any  piece  of  coin  or  valuable  security,  or  any  portion  of  the  value 
thereof,  although  such  piece  of  coin  or  valuable  security  may 
have  been  delivered  to  him  in  order  that  some  part  of  the  value 
thereof  should  be  returned  to  the  party  delivering  the  same,  and 
such  part  shall  have  been  returned  accordingly.  7  &  8  Geo.  4, 
c.  29,  §  48.  In  Rex  v.  Grove,2  a  majority  of  the  judges  are  re- 
ported to  have  held,  that,  since  this  statute,  an  indictment  for 
embezzlement  might  be  supported  by  proof  of  a  general  deficiency 
of  moneys  that  ought  to  be  forthcoming,  without  showing  any 
particular  sum  received  and  not  accounted  for.  But  see  Reg.  v. 
Lloyd  Jones,3  where  it  was  stated  that  the  decision  in  Rex  v. 
Grove  proceeded  upon  the  peculiar  facts  of  that  case,  and  not 
upon  any  such  general  principle." 4 

§  338.    Under  other  English  Statutes :  — 

Embezzlement  by  Bankers,  Ac.  —  By  7  &  8  Geo.  4,  c.  29,  §  49, 
it  was  among  other  things  provided,  that,  "  if  any  money,  &c, 
shall  be  intrusted  to  any  banker,  &c,  with  any  direction  in  writ 
ing  to  apply  such  money  or  any  part  thereof,  or,  &c,  for  any 
purpose  specified  in  such  direction,  and  he  shall,  in  violation  of 
good  faith,  and  contrary  to  the  purpose  so  specified,  in  anywise 
convert  to  his  own  use  or  benefit  such  money,  &c,  every  such 
offender  shall  be  guilty  of  a  misdemeanor,"  &c. 

§  339.  Form  of  Indlotment  —  Upon  this  an  approved  form  of 
the  indictment  was,  that,  at  a  time  and  place,  "  A  did  entrust  It 
[the  defendant],  the  said  B  then  and  there  being  a  banker,  with 
a  certain  large  sum  of  money,  to  wit,  the  sum  of  one  hundred 
pounds,  with  a  direction  to  the  said  B,  in  writing,  to  apply  the 

i  Rex  v.  Hebb,  2  Run.  Crimes,  1st  ed.         '  Reg.  v.  Jones,  S  Car.  &  P.  288. 
1244.  4  See,  also,  Reg-  v.  Chapman,  1  Car. 

*  Rex  v.  Grove,  1  Moodj,  447,  7  Car.  &  K.  119.    Compare  these  several  aeo> 

k  P.  085.  tions  with  Crim.  Law,  II  f  872-378. 
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said  sum  of  money  for  a  certain  purpose  then  and  there  specified 
in  the  said  direction ;  and  that  the  said  B,  banker  as  aforesaid, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  in  violation  of  good  faith,  and 
contrary  to  the  purpose  so  as  aforesaid  specified,  unlawfully  did 
convert  to  his  own  use  and  benefit  the  said  sum  of  money  so  to 
him  intrusted  as  aforesaid."  1 

§  840.  Direction  in  Writing.  —  The  indictment  must  charge  that 
the  direction  for  the  application  of  the  money  was  in  writing.3 

§  341.  The  Evidence.  —  "  Prove,"  says  Archbold,  "  that  the 
defendant  was  a  banker,  &c,  as  stated  in  the  indictment  —  that 
the  money,  &c,  was  intrusted  to  him  —  that  directions  in  writ- 
ing were  given  for  the  application  of  the  money,  &c. ;  this  must 
be  proved  by  the  production  of  the  directions,  or  by  secondary 
evidence  after  notice  to  produce  the  original ;  and,  lastly,  prove 
that  the  defendant,  instead  of  applying  the  money,  &c,  as 
directed,  converted  it  to  his  own  use  and  benefit.  If  the  par- 
ticular purpose  be  stated  in  the  indictment,  the  evidence  must 
correspond  with  the  allegation.  An  allegation  of  a  specific  direc- 
tion, to  invest  the  proceeds  of  valuable  securities  in  the  funds,  is 
not  supported  by  evidence  of  a  direction  to  invest  in  funds  in  the 
event  of  any  unexpected  accident  occurring."  8 

§  342.  Another  Form.  —  When  the  offence  under  this  statute 
consists  in  embezzling  a  "  valuable  security,"  contrary  to  statu- 
tory words  not  given  above,  the  indictment  may  charge,  that,  at 
a  time  and  place,  A  u  did  entrust "  to  the  defendant  B,  "  for  safe 
custody,  the  said  B  then  and  there  being  a  banker,  a  promissory 
note  of  one  J.  P.  for  the  payment  of  twenty  pounds,  without  any 
authority  to  him  the  said  B  to  sell,  negotiate,  transfer,  or  pledge 
the  said  promissory  note  ;  and  that  the  said  B,  banker  and  agent 
as  aforesaid,  on  the  day  and  year  aforesaid,  at  the  parish  afore- 
said, in  the  county  aforesaid,  in  violation  of  good  faith,  and  con- 
trary to  the  object  and  purpose  for  which  such  promissory  note 
was  intrusted  to  him  as  aforesaid,  unlawfully  did  negotiate  and 
convert  to  his  own  use  and  benefit  the  said  promissory  note."  4 

§  843.  Hmbeaxlement  by  Factor.  —  Under  5  &  6  Vict.  0.  39,  §  6, 
not  necessary  to  be  here  inserted,  the  indictment  may  charge, 

*  Archb.  Crim.  PI.  4  Ev.  10th  Lond.         *  Bex  v.  White,  4  Car.  4  P.  46. 

ed.  288.  «  Archb.  Crim.  PL  4  Br.  10th  Lond. 

*  Beg.  v.  Golde,  2  Moody  4  B.  42&        ed.  284,  285. 
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that,  at  a  time  and  place,  "A  did  intrust  to  B  [the  defendant], 
the  said  B  then  and  there  being  an  agent  of  him  the  said  A,  ten 
bales  of  cotton,  of  the  value  of  fifty  pounds  ['  intrusted  with  the 
possession  of  goods,  or  of  the  documents  of  title  to  goods '] ;  and 
that  the  said  B,  late  of  the  parish  aforesaid,  in  the  county  afore- 
said, agent  as  aforesaid,  on  the  day  and  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  contrary  to  and  without 
the  authority  of  the  said  A,  for  his  own  benefit,  and  in  violation 
of  good  faith,  unlawfully  did  make  a  deposit  of  the  said  ten  bales 
of  cotton  with  one  J.  PM  as  and  by  way  of  a  pledge,  lien,  and 
security  for  a  certain  sum  of  money,  to  wit,  the  sum  of  fifty 
pounds,  then  advanced  by  the  said  J.  P.  to  him  the  said  B." l 

*  Arefab.  Crim.  PI.  &  Et.  10th  Loud.  td.  386. 
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CHAPTER  XXI. 

EMBRACERY.1 

§  844.  Seldom  indicted.  —  It  is  not  often,  in  modern  times,  that 
this  offence,  too  frequently  committed,  and  most  prejudicial  to 
the  administration  of  justice,  is  made  the  subject  of  indictment. 
Prosecuting  officers  would  only  discharge  an  obvious  duty  Bhould 
they  be  vigilant  in  seeking  evidence  of  it,  and  bringing  the  offend- 
ers to  punishment. 

§  345.  Few  Precedents.  —  The  books  give  us  few  precedents  of 
the  indictment.  There  is  one  in  Tremaine,  adapted,  some  years 
ag°i  by  the  late  Solicitor-General  Davis,  to  the  Massachusetts 
practice  according  to  his  understanding  of  the  law,  and  published 
in  his  book  of  Precedents.  He  said  of  it :  "  It  is  the  only  one  to 
be  met  with  either  in  that  collection,  or  in  Coke's  Entries,  Stark. 
Crim.  PL,  Cro.  C.  C,  or  Cro.  C.  A.  There  are  two  other  prece- 
dents in  an  ancient  book,  containing  precedents  of  indictments, 
informations,  &c,  entitled  Officium  Clerici  Pacts."  2 

§  346.  How  the  Indictment  —  There  is  more  room  for  doubt  as 
to  the  precise  form  which  the  indictment  should  assume,  than  in 
offences  frequently  adjudicated  upon,  and  for  which  the  prece- 
dents are  numerous.  In  Substance  the  allegation  is,  that,  at  a 
time  and  place,  the  defendant,  knowing  a  jury  to  have  been  im- 
panelled to  try  an  issue,  which  is  described,  in  a  specified  court, 
and  "  being,"  says  the  form  in  Tremaine,  "  a  common  embracer 
of  jurors,"  but  the  necessity  for  this  is  doubtful,  and  devising,  &c. 
"  to  hinder  the  due  and  lawful  trial,"  &c,  then  and  there  unlaw- 
fully, &c,  on  behalf  of  the  defendant  in  the  cause, "  did  solicit 
and  persuade  one  B.  S.  of,  &c,  one  of  the  jurors,"  &c,  knowing 
him  to  be  such  juror,  proceeding  to  state  the  particular  facts  of 
the  case.8' 

§  347.  Rendering  of  Verdict  —  The  form  in  Tremaine  goes  on  to 
aver  the  rendering  of  a  verdict  by  the  jury ;  but  this  is  unneces- 
sary, since  the  attempt  completes  the  offence.4 

1  For  the  law  of  this  offence,  see  Crim.         *  Rex  v.  Brooks,  Trera.  P.  C.  176. 
Law,II.§884etseq.    And  see  ib.  I.  §  408  «  Crim.  Law,  II.  §  389;  Davis  Free 

*  Davis  Free.  113  and  note.  114. 
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CHAPTER  XXII. 


ENGROSSING. 


§  848.  Forma  of  Indictment.  —  Chitty's  precedents  of  the  in- 
dictment are,  — 

"  That  A,  late  of,  &c.t  on,  &c,  at,  &c,  aforesaid,  did  engross  and  get  into 
his  hands,  by  buying  of  and  from  divers  persons  to  the  jurors  unknown,  a 
large  quantity,  to  wit,  four  thousand  quarters,  of  wheat,  with  intent  to  sell 
the  same  again  for  lucre,  gain,  and  profit  [or  at  an  unreasonable  profit],  to  the 
evil  example,  &c,  and  against  the  peaoe,"  &c. 

Again  :  "That  A,  late  of,  &c.,  on,  &c,  at,  &c.,  did  unlawfully  engross  and 
get  into  his  hands,  by  buying  of  and  from  one  S,  fifty  quarters  of  wheat,  to 
the  intent  to  sell  the  same  again  at  an  unreasonable  profit,  to  the  evil  example, 
&c.,  and  against  the  peace,"  &c.8 

§  349.  Quantity.  —  The  quantity  of  each  article  engrossed  must 
be  stated.8    Simply  to  say  that  it  was  a  great  quantity  is  ill.4 

§  350.  How  the  Form  with  us.  —  It  should  not  be  taken  for 
granted  that  an  indictment  in  one  of  the  above  forms  would  be 
deemed  good  in  every  one  of  our  States.  The  law  and  the  alle- 
gation must  correspond.  The  pleader  should  consider  what  his 
own  court  will  probably  hold  the  nature  of  the  offence  and  its 
limits  to  be,  then  draw  the  indictment  accordingly ;  usiug  the 
forms  here  given  only  as  helps,  not  as  absolute  guides. 

1  For  the  law  of  forestalling,  regrating,  •  Rex  v.  Foster,  1  Ld.  Raym.  476. 

and  engrossing,  see  Crim.  Law,  1.  §  618  •  And  see  Reg.  v.  Mackarty,  2  Ld.  Raym. 

et  teq.  1179, 1181 ;  Rex  v.  Whider,  2  Bulst.  817; 

*  2  Chit  Crim.  Law,  684,  636.  Rez  v.  Lesinghatn,  1  Lev.  299 ;  Rex  v. 

*  Rex  v.  Gilbert,  1  East,  688 ;  Anony-  Wright,  12  Mod.  47. 
moos,  Cro.  Car.  880,  881. 

For  ENTRY,  FORCIBLE,  see  Forcible  Ehtrt  and  Dbtaihbb. 

ESCAPE,  see  Prison  Breach,  &c. 

ESTRAY  ANIMALS,  see  Stat.  Crimes. 
vol.  ii.  10  145 
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CHAPTER  XXIII. 

EXPOSURE  OF  PERSON.1 

§  351.  Form  of  Indiotment  —  In  the  chapter  on  the  law  of  this 
offence  in  "  Criminal  Law,"  some  differences  of  judicial  opinion 
as  to  its  elements  are  stated.  And  a  court  necessarily  requires 
every  indictment  to  be  adjusted  to  its  own  interpretations  of  the 
law.  An  English  form  at  common  law  alleges,  that  the  defend- 
ant, "  devising,  contriving,  and  intending  the  morals  of  divers 
liege  subjects  of  our  lady  the  queen  to  debauch  and  corrupt,"  at 
a  time  and  place,  "on  a  certain  public  and  common  highway 
[there  situate2],  in  the  presence  of  divers  liege  subjects  of  our 
said  lady  the  queen  then  and  there  being,  and  within  sight  and 
view  of  divers  other  liege  subjects  through  and  on  the  said  high- 
way then  and  there  passing  and  repassing,  unlawfully,  wickedly, 
and  scandalously  did  expose  to  the  view  of  the  said  persons  so 
present,  and  so  passing  and  repassing  as  aforesaid,  the  body  and 
person  of  him  the  said  J.  S.  naked  and  uncovered,  for  a  long 
space  of  time,  to  wit,  for  the  space  of  one  hour."  8 

§  352.    Another   Form  —  ("Within   Bight   and   View").  —  Some 

form  of  words  indicating  that  the  exhibition  was  seen  appears  to 
be  necessary  by  the  English  authorities.4  But  in  North  Carolina 
it  was  adjudged  sufficient  on  this  and  other  points  to  say,  that, 
at  a  time  and  in  the  county,  the  defendant,  u  being  an  evil-dis- 
posed person,  and  contriving  and  intending  to  debauch  and  cor- 
rupt the  morals  of  the  citizens  of  said  county,  on  a  certain  public 

1  For  the  law  of  this  offence,  see  Crim.         *  Archb.  Crim.  PI.  &  Ev.  10th  Lond. 

Law,  I.  §  1125  et  seq.  ed.  655, 19th  ed.  987.    An  indictment  in 

3  That  these  words  were  better  omit-  substantially    this   form  was    adjudged 

ted,  while  possibly  some  courts  might  good    in    Commonwealth  v.  Haynes,  2 

hold  the  proof  of  the  minor  locality  within  Gray,  72. 

the  county  to  be  necessary,  see  ante,  §41,         *  Crim.  Law,  I.  §  1126,  1127 ;  Reg.  v. 

103, 105,  111,  135;  post,  §  352;  tiazle  v.  Webb,  1  Den.  C.  C.  838,  2  Car.  4  K.  988, 

The  State,  20  Ark.  156 ;  The  State  v.  8  Cox  C.  C.  188. 
Gardner,  28  Misso.  90. 
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highway  in  said  county  did  indecently  and  scandalously  expose 
to  public  view  the  private  parts  of  him  the  said  "  defendant.1 

§  353.   ■  Great  BoandaL"  —  The  English  form  above  concludes, 
among  other  things,  "  to  the  great  scandal  of  the  said  liege  sub 
jects,"  &c.     This  is  plainly  superfluous.     So  — 

H  Evil  Example."  —  The  North  Carolina  form  has  the  conclusion 
"  to  the  evil  and  pernicious  example  of  all  others  in  like  case 
offending,"  —  words  equally  needless.2 

"Common  Nuisance."  —  Though  this  offence  is  a  nuisance,  neither 
of  the  above  forms  concludes." to  the  common  nuisance,"  and 
such  conclusion  has  been  adjudged  unnecessary.8 

§  354.  Indictment  on  Statute.  —  Where  the  indictment  is  on  a 
statute,  more  or  less  departure  from  the  above  forms  may  be  per- 
mitted or  even  required.4    Thus,  — 

Texas.  —  It  was  held  in  Texas  sufficient  to  say,  that,  at  a  time 
and  place,  the  defendant  did  "  designedly  make  an  obscene  and 
indecent  exhibition  of  his  person  in  public,  contrary,"  &c.B 

Missouri  —  In  Missouri,  the  allegation  has  been  sustained,  that, 
at  a  time  and  place,  the  defendant  was  "  guilty  of  an  open  and 
notorious  act  of  public  indecency,  grossly  scandalous,  by  then  and 
there  exhibiting  and  exposing  his  private  parts  in  presence  of  a 
male  and  female,  at  the  county  of,  &c.,  against,"  &c. ;  Richard- 
son, J.  observing,  that  "  the  indictment  not  only  charged  the  de- 
fendant generally,  in  the  words  of  the  statute,  with  being  *  guilty 
of  an  open  and  notorious  act  of  public  indecency,  grossly  scan 
dalous,'  but  specified  with  sufficient  certainty  the  act  that  con- 
stituted the  offence."  6 

§  355.  Arkansas.  —  A  statute  in  this  State  renders  punishable 
as  for  misdemeanor  one  "  who  shall  appear  in  public  places 
naked,  or  partly  so,  with  the  intent  of  making  a  public  exhibition 
of  his  nudity,  or  who  shall  make  any  obscene  exhibition  of  his 
person."  Here  are  two  distinct  clauses,  under  the  first  of  which 
it  has  been  adjudged  sufficient  to  say,  that,  at  a  time  and  place, 

1  The  State  v.  Roper,  1  Dev.  &  Bat.  *  Commonwealth  v.  Haynes,  2  Gray, 

206.    Compare  this  with  Crim.  Law,  I.  72.    And  see  ante,  §  106,  note,  200 ;  post, 

f  1126,  1127 ;  Reg.  v.  Webb,  supra ;  Reg.  §  862-864. 

v.  Elliot,  Leigh  &  C.  103  ;  The  State  v.  *  The  State  v.  Griffin,  48  Texas,  588; 

Rote,  82  Misso.  660;  Moffit  v.  The  State,  Ardery  v.  The  State,  66  Ind.  328. 

48  Texaa,  346;  The  State  v.  Griffin,  43  »  The  State  v.  Griffin,  supra. 

Texas,  688.  •  The  State  v.  Gardner,  28  Misso.  90. 

*  Vol  I.  {  647.  And  see  The  State  v.  Rose,  32  Misso. 

660. 
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the  defendant  u  unlawfully  did  appear  in  a  certain  public  place, 
partly  naked,  with  the  intent  of  making  a  public  exhibition  of 
her  nudity ; "  under  the  second,  that,  &c.  she  "  unlawfully  did 
make  an  obscene  exhibition  of  her  person." l 

§  356.  Nuisance. —  Under  the  general  title  Nuisance,  and  its 
other  connected  titles,  matter  will  be  found,  helpful  to  the  prac- 
titioner in  respect  of  this  offence. 

*  The  State  v.  Haxle,  20  Ark.  160. 
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CHAPTER  XXIV. 

EXTORTION.1 

§  857.  Malfeasance  in  Office.  —  Extortion  being  a  species  of  mal- 
feasance in  office,  that  title s  may  profitably  be  consulted  in  con- 
nection with  this. 

What  allege  and  prove.  —  The  elements  of  this  offence,  to  appear 
in  allegation  and  proof,  are,  — 

1.  That  the  defendant  was  an  officer,  either  de  jure  or  de 
facto} 

2.  That  he  either  demanded  or  received  a  fee  for  real  or  pre- 
tended services  in  his  office. 

3.  That  the  fee  was  in  excess  of  what  the  law  had  prescribed, 
or  it  was  not  yet  due,  or  the  law  gave  none. 

4.  That  herein  the  defendant  acted  under  color  of  his  office, 
and  from  motives  deemed  in  law  corrupt.4 

Form  of  Indictment  —  The  indictment  charges,  that,  at  a  time 
and  place,  the  defendant,  — 

1.  "  Being  one  of  the  constables  of,"  &c,  or  "being  the  treas- 
urer of  the  county  of,"  &c,  or  "  being  "  such  other  officer  as  ac- 
cords with  the  fact,5 

2.  "  Did,"  &c,  setting  out  the  individual  transaction  so  fully 
and  accurately  as  to 

3.  Show  the  demanding  or  taking  of  a  fee,  and  what  fee,  — 
44  did  extort,  receive,  and  take,"  &c. ;  its  excess  above  the  legal 
sum,  wherein,  therefore,  the  sum  which  he  had  earned,  if  any, 
should  appear ;  or  the  fact  of  no  fee  having  been  earned,  or  the 
services  having  been  of  a  sort  for  which  the  law  provides  no  fee  ; 
or  the  legal  time  for  payment  not  having  yet  arrived. 

4.  Charge  that  this  was  done  "  unlawfully,  corruptly,  deceit- 
fully, extorsively,  and  by  color  of  his  said  office,"  or  words  to 
the  like  effect.6 

1  For  the  law  of  this  offence,  tee  Crim.  «  lb.  f  890  et  teq. 

Law,  II.  §  890  et  seq.  *  The  State  v.  Brown,  12  Minn.  490; 

'  Post,  §  S19  et  seq.    8ee  also  Threat-  Territory  v.  McElrov,  1  Mon.  Ter.  86. 

■vivo  Lbttbrb.  0  See  precedents,  Archb.  Crim.  PL  k 

*  Crim.  Law,  II.  {  892.  St.  10th  Lond.  ed.  681,  19th  ed.  891 ;  8 
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§  358.  "  Extort "  —  "  Color  of  Offloe."  —  Both  of  these  terms  ap- 
pear to  be  deemed  essential  at  the  common  law,  so  that  without 
them  the  indictment  will  not  be  good.1 

"  "Wilftdiy," —  found  in  some  of  the  forms,  may  be  omitted,8 
unless  the  indictment  is  on  a  statute  employing  it.8 

Bum  due  —  (Nothing  —  How  much  —  For  what  —  How  much 
taken).  —  If  no  fee  was  earned,  or  by  law  provided,  the  indict- 
ment murit  say  so.  If  a  fee  was  due,  it  must  state  how  much 
and  for  what  services.  If  not  yet  payable,  that  fact  must  appear. 
And,  in  any  case,  the  sum  extorsively  taken  must  be  stated.4 
Thus,  — 

§  359.    Continued  —  What  Sufficient —  It  will  suffice  under  this 

head  to  say,  for  example,  that  the  defendant,  as  constable,  trav- 
elled four  miles  to  serve  an  execution,  for  which  travel  he  was 
entitled  as  mileage  to  sixteen  cents ;  that  corruptly,  &c.,  he  ex- 
torted thirty-two  cents  for  said  mileage,  whereas  but  sixteen  were 
due,  &c.B    Again, — 

§  360.  On  Execution.  —  Where  the  charge  is  of  taking  more 
than  was  due  on  an  execution,  it  has  been  deemed  that  the 
indictment  should  set  out  the  recital  in  the  execution  of  the 
judgment  on  which  it  was  issued,  and  the  names  of  the  parties 
thereto.  "These  averments,"  said  Dewey,  J.  "were  necessary 
in  order  to  enable  the  party  accused  to  defend  himself  against  a 
second  prosecution  for  the  same  offence."    And  — 

Proof  of  Sum.  —  The  sum  due  on  the  execution  thus  appearing, 
and  being  alleged  thus  descriptively,6  must  be  proved  as  laid.7 
But  — 

§  361.  Sum  taken.  —  The  sum  charged  to  have  been  extorsively 
taken  by  the  defendant  is  not,  in  this  sense,  descriptive ;  and, 
though  a  sum  must  be  mentioned  in  allegation,8  any  other  sum 


Chit  Crim.  Law,  298-801 ;  The  State  v. 
Burton,  8  Ind.  98 ;  Rex  v.  Broughton, 
Trem.  P.  C  11 1 ;  Rex  v.  Johnson,  Trem.  P. 
C.  119 ;  Rex  d.  Newman,  Trem.  P.  C.  128. 

1  Train  &  Heard  Prec.  208 ;  People  v. 
Whaley,  6  Cow.  661.  And  see  Reg.  v. 
Tiddeman,  4  Cox  C  C.  887,  889. 

8  The  State  v.  Cansler,  75  N.  C.  442. 
•*  Corruptly."  —  As  to,  see  Reg.  o.  Tis- 
dale,  20  U.  C.  Q.  B.  272. 

>  And  see  The  State  v.  Packard,  4  Ore- 
gon, 167. 

«  Halsey  v.  The  State,  1  Southard,  824. 
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The  State  v.  Coggswell,  3  Blackf.  64; 
Reg.  v.  Tracy,  6  Mod.  80  ;  People  r. 
Rust,  1  Caines,  183 ;  The  State  v.  Per- 
hamf  4  Oregon,  188 ;  The  State  r.  Pack- 
ard, 4  Oregon,  157 ;  The  State  v.  Maires, 
4  Vroom,  142 ;  The  State  v.  Brown,  12 
Minn.  490;  Oliveira  v.  The  State,  45  Oa. 
656.  And  see  The  State  v.  Smythe,  88 
Texas,  646 ;  post,  f  362. 

»  Emory  v.  The  State,  6  Blackf.  106. 

»  Vol.  I.  f  488. 

*  Seany  v.  The  State,  6  Blackf.  408,404. 

a  Ante,  f  358. 
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which  will  show  the  offence  *.  will  suffice  in  proof.  An  aver- 
ment, for  example,  that  twenty  shillings  were  taken  extorsively, 
will  be  sustained  by  proof  of  one  shilling.2 

§  862.  Summary  of  Doctrine.  —  In  Burn's  Justice,  tit.  Extortion, 
the  doctrine  is  epitomized,  thus :  — 

Joinder  of  Defendants.  —  "  Several  defendants  may  be  jointly 
indicted  when  no  fee  was  due.3 

Time.  —  "  The  time  of  the  offence  must  be  alleged.4 

Pretence.  —  "  If  the  indictment  charge  that  the  defendant,  as 
bailiff  of  a  hundred,  under  color  of  office,  took  a  sum  of  money, 
without  showing  more  particularly  by  what  pretence  it  was  taken, 
it  will  be  good,  at  least  after  verdict ;  for  perhaps  he  might  claim 
it  generally  as  being  due  to  him  as  bailiff,  in  which  case  the 
demand  could  not  be  otherwise  stated.5 

Nothing  due  —  Something. —  "Where  nothing  at  all  was  due, 
that  fact  ought  to  be  averred ;  and,  where  any  thing  was  due,  the 
sum  which  might  have  been  lawfully  taken  must  be  expressed."  6 

§  363.  Ownership  —  of  the  thing  taken  by  extortion  may  be 
laid  in  a  county  by  name,  when  the  proof  is  so.7 

§  864.  On  Statute.  —  Where  the  indictment  is  on  a  statute,  it 
must  conform  to  its  terms.8    Thus,  — 

u  Knowingly."  —  If  the  expression  is  "  knowingly  takes,"  a  scienter 
must  be  alleged.    And  — 

Proof  of  Knowledge.  —  If,  while  some  items  are  overcharged,  it 
appears  that  the  whole  amount  taken  was  less  than  the  law  allows, 
this  will  be  a  strong  circumstance  to  show  the  defendant's  hon- 
esty of  purpose.9 


i  Vol.  I.  §4886. 

*  Rex  v.  Burdett,  1  Ld.  Raym.  148, 
149;  Spence  v.  Thompson,  11  Ala.  746; 
Bex  v.  Giilham,  6  T.  R.  266,  267. 

*  Reg.  v.  Atkinson,  2  Ld.  Raym.  1248, 
1  8*lk.  882 ;  Lake's  Case,  8  Leon.  268 ; 
Com.  Dig.  Extortion,  C  ;  East  India 
Company  c.  Atkins,  1  Stra.  168,  175; 
a.  o.  nom.  East  India  Company  v.  Atkyns, 
1  Corny ns,  847. 

*  Rex  v.  Roberts,  4  Mod.  101, 108,  8 
8alk.  198. 

*  Rex  v.  Corer,  1  Sid.  91.  The  extor- 
tion may  be  laid  generally,  "  by  color  of 
his  office,"  without  specifying  that  the 


defendant  took  the  money  as  fees,  or  to 
his  own  use.  People  v.  Whaley,  6  Cow. 
661.  Compare,  with  this  case,  The  State 
v.  Stotts,  6  Blackf.  460.  And  see  Rex  r. 
Robe,  2  Stra.  999 ;  Reg.  ».  Tracy,  6  Mod. 
80. 

•  Lake's  Case,  8  Leon.  268 ;  Com  Dig. 
Extortion,  C.    See  ante,  §  368. 

1  The  State  v.  Moore,  1  Ind.  648. 
8  Territory  ».  McElroy,  1  Mon.  Ter. 
86;  OliTeira  v.  The  State,  46  Ga.  656. 

•  Cleaveland  v.  The  State,  84  Ala.  254. 
And  see  Spence  v.  Thompson,  11  Ala. 
746. 
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CHAPTER  XXV. 

FALSE  IMPRISONMENT.1 

§  865.  Assault  with  imprisonment  —  It  is  practically  convenient, 
and  in  law  permissible,3  to  charge  an  assault  with  the  false  im- 
prisonment ;  so  that,  should  the  evidence  sustain  the  former  but 
not  the  latter,  the  defendant  may  be  convicted  without  a  fresh 
indictment. 

Form  of  Indictment  —  The  indictment  alleges,  that,  at  a  time 
and  place,  the  defendant  "  did,"  &c,  setting  out  an  assault  and 
battery  on  B ;  "  and,"  according  to  Archbold's  form,  "  him  the 
said  B  then  and  there  unlawfully  and  injuriously  and  against  the 
will  of  the  said  B,  and  also  against  the  laws  of  this  realm,  and 
without  any  legal  warrant,  authority,  or  reasonable  or  justifiable 
cause  whatsoever,  did  imprison,  and  detained  so  imprisoned  there 
for  a  long  space  of  time,  to  wit,  for  the  space  of  ten  hours  then 
next  following,  and  (where  the  fact  is  so)  until  he  the  said  B  had 
paid  to  the  said  [defendant]  the  sum  of  five  pounds  and  five  shil- 
lings, of  the  moneys  of  the  said  B,  for  his  enlargement."  8 

§  366.  Assault  omitted.  —  Though  the  approved  precedents 
charge  an  assault,  still,  if  false  imprisonment  does  not  necessarily 
include  it,4  the  indictment  will  plainly  be  good  without  this  alle- 
gation. And  perhaps  it  will  be  good  though  the  court  should 
deem  that  such  imprisonment  does  include  assault.6 

§  367.  Indictment  on  Statute  —  (Negativing  Authority).  —  A 
Texas  statute  defines  false  imprisonment  to  be  "the  wilful  deten- 
tion of  another  against  his  consent,  and  when  it  is  not  expressly 
authorized  by  law."     The  words  of  the  Florida  statute  are, 

1  For  the  law  of  this  offence,  and  the  835.     For   the   form   abbreviated,   see 

kindred  offence  of  kidnapping,  see  Crim.  Archb.   New  Crira.  Proced.  898.     For 

Law,  II.  §  746  et  seq.  other  forms,  see  8  Chit.  Crim.  Law,  886- 

*  Vol.  I.  f  488,  note ;  Crim.  Law,  II  840. 

§  66,  747.    See  ante,  f  63-64.  «  Crim.  Law,  II.  §  747. 

'  Archb.  Crim.  PI.  &  Et.  10th  Lond.  '  And  tee  Herring  v.  The  State,  8 

ed.  470, 19th  ed.  761 ;  8  Chit  Crim.  Law,  Texas  Ap.  108. 
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44  whoever,  without  lawful  authority,  forcibly  or  secretly  confines 
or  imprisons  another  person  within  this  State  against  his  will.*9 
And  under  each  of  these  enactments  it  is  held  that  the  indict- 
ment must  negative  the  authority.1 

Negativing  Authority  at  Common  Law.  —  In  Texas,  the  learned 
judge  added:  "It  was  so  at  common  law."2  And  the  above 
form  8  contains  such  negative.     But  — 

•Unlawfully." —  It  has  been  adjudged  adequate  to  say  "unlaw- 
fully and  feloniously  imprisoned,"  not  adding  "  without  legal 
authority ;  "  for  the  former  includes  the  latter.4    Still,  — 

§  368.  The  Bvidenoe.  —  In  matter  of  evidence,  if  the  imprison- 
ment is  proved,  its  unlawfulness  will  be,  prima  facie,  presumed.5 
But  authority  may  be  shown  by  the  defendant  in  justification,  or 
it  will  be  equally  effectual  if  it  appears  among  the  proofs  against 
him.8 

The  Jury,  —  if  the  testimony  is  conflicting,  are  to  determine 
from  it  whether  or  not  the  party  was  imprisoned.7 


1  Redfleld  v.  The  8tate,  24  Texas,  183 ; 
Barber  v.  The  8tate,  18  Fla.  676 ;  Water- 
man v.  The  State,  18  Fla.  688.  Intent  — 
Under  the  Florida  statute  it  must  also 
be  added,  to  cover  terms  not  stated  in  the 
text,  "  with  intent  either  to  cause  htm  to 
be  secretly  confined  or  imprisoned  in  this 
8tate  against  his  will,  or  to  cause  him  to 
be  sent  out  of  this  8tate,"  &c.  Ross  v. 
The  Bute,  16  Fla.  66. 

*  Redfleld  v.  The  State,  supra. 
1  Ante,  §  866. 

*  United  States  v.  Lapoint,  Morris, 
146. 

*  Archh.    New   Crim.    Proced.   298 ; 


Archb.  Crim.  PI.  &  Et.  10th  Lond.  ed. 
471 ;  Fioyd  v.  The  State,  7  Eng.  48 ; 
Kirbie  v.  The  State,  6  Texas  Ap.  60; 
Mitchell  v.  The  State,  7  Eng.  60. 

I  The  State  v.  James,  78  N.  C.  466; 
Floyd  v.  The  State,  7  Eng.  48 ;  Coats 
v.  Darby,  2  Corns  t.  617.  And  see  Phil- 
lips 9.  Trull,  11  Johns.  486;  Griswold  v. 
8edgwick,  1  Wend.  126 ;  Wait  v.  Green, 
6  Parker  C.  C.  186 ;  Wood  v.  Kinsman, 
6  Vt.  688;  Grenyille  v.  College  of  Physi- 
cians, 12  Mod.  886,  887  ;  Kendall  v.  Pow- 
ers, 4  Met.  668 ;  Stone  v.  Dana,  6  Met 
98 ;  McCully  v.  Malcom,  9  Humph.  187. 

1  Floyd  v.  The  State,  supra. 


For  FALSE  PRETENCES,  see  Cheats  and  Falsi  Parrairosa. 
FALSE  TOKENS,  see  Cheats  awd  Falsi  Pretence*. 
FALSE  TOLL-DISH,  keeping,  see  Stat  Crimes. 
FARO  BANK,  exhibiting,  see  Stat.  Crimes. 
FERRY,  see  Wat. 
FIGHT,  PRIZE,  see  ante,  §  24  and  note. 
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CHAPTER  XXVI. 

FORCIBLE  ENTRY  AND  DETAINER.1 

{869,370.  Introduction. 
871-878.  Under  the  Common  Law. 
874-377.  Under  old  English  Statutes. 
878-388.  The  Modern  Procedure  with  us. 

§  869.  Complex  Hature  of  Subject  —  In  the  law  of  this  offence, 
we  have  the  ancient  common  law  blended  with  early  English 
legislation ;  yet  which  and  what  parts  of  the  statutes  were  accepted 
as  common  law  with  us  it  would  be  difficult  completely  to  define, 
nor  would  the  result  be  exactly  the  same  in  all  our  States.2  And 
this  uncertain  mass  of  old  common  and  statutory  law  is  in  our 
different  States  variously  modified  and  superseded  by  statutes. 
Hence  arise  special  difficulties  in  any  general  discussion  of  the 
procedure,  such  as  is  attempted  here.  To  disentangle  the  sub- 
ject as  far  as  may  be,  and  render  these  elucidations  as  helpful  as 
possible,  — 

§  870.  How  the  Chapter  divided.  —  We  shall  consider  how  the 
procedure  is,  I.  Under  the  English  Common  Law;  II.  Under 
Old  English  Statutes ;  III.  The  Modern  Procedure  with  us. 

I.   Under  the  English  Common  Law. 

§  871.  How  the  Indiotment  — The  limits  of  this  offence  at  the 
common  law  being  perhaps  not  perfectly  defined,8  and  most 
indictments  for  it  from  a  pretty  early  period  having  been  upon 
the  old  English  or  the  modern  statutes,  the  form  of  the  com- 
mon-law indictment  is  not  in  all  respects  quite  settled  by 
adjudication.  The  offence  is  sometimes,  in  the  old  books,  asso- 
ciated with  riot ;  and  many  of  the  precedents  charge  it  substan- 
tially as  such,  setting  out  the  entry  or  detainer  upon  the  land  as 

1  For  the  law  of  these  offences,  see  '  dim.  Law,  II.  §400;  1  Russ.  Crimea, 
Crim.  Law,  IL  §  489  et  seq.  6th  Bug.  ed.  404. 

*  Crim.  Law,  II.  §  492-496. 
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the  central  act.1  But  the  allegation  of  riot  is  unnecessary  ;  while 
yet,  in  the  absence  of  it,  more  of  force  than  will  constitute  a  mere 
civil  trespass  must  be  averred.  The  old  phrase  "  with  force  and 
arms  "  2  is  appropriate  in  this  offence  if  in  any,  and  doubtless  at 
one  time  it  was  essential.  But  it  was  never  alone  sufficiently 
expressive  of  the  force.  The  better  form  of  words,  held  ade- 
quate, is,  that  the  entry,  for  example,  was  "  with  strong  hand."  8 
Yet  these  words  are  not  so  technical  that  they  may  not  be  sup- 
plied by  others.4 

§  872.  Form  of  Indiotment.  —  Leaving  out  of  view,  therefore, 
the  charging  of  the  offence  essentially  as  riot,  the  indictment  for  a 
forcible  entry  may  aver,  that,  at  a  time  and  place,  the  defendants, 
A,  B,  and  C,  unlawfully,  injuriously,  and  with  a  strong  hand, 
entered  into  a  certain  orchard  ground  and  barn  thereon  in  the 
possession  and  occupancy  of  D,  and  him  the  said  D  then  and 
there  unlawfully,  injuriously,  and  with  a  strong  hand,  from  the 
said  possession  and  occupancy  of  the  said  premises,  expelled  and 
put  out,  and  kept  him  out,  and  still  keep  him  out.6 

§  873.  Bstate  and  Possession.  —  "  It  is  not  necessary,"  says 
Archbold,  "  to  set  forth  or  prove  the  particulars  of  the  prose- 
cutor's estate  in  the  messuage,  &c,  because  in  this  case  there  is 
no  restitution:  stating  that  D  was  possessed,  and  proving  his 
possession,  will  be  sufficient." 6  But  his  name  must  be  alleged 
and  proved,  if  known.7  And  to  aver  the  possession  under  a 
quod  cum  —  "  for  that  whereas  "  he  was  possessed  —  is,  though  not 
the  usual  form,  adequate.8  To  lay  the  possession  in  a  married 
woman,  not  separated  from  her  husband,  is  ill.9 


i  Rex  v.  Hampson,  Trem.  P.  C.  191 ; 
2  Chit  Crim.  Law,  1186  6. 
»  Vol.  I.  §  602. 

*  Poet,  §  880 ;  Rex  v.  Wilson,  8T.R. 
867 ;  Rex  v.  Storr,  8  Bur.  1698 ;  Rex  r. 
Bake,  8  Bur.  1781 ;  Rex  v.  Atkyns,  8  Bur. 
1706 ;  The  State  v.  Leathers,  SI  Ark.  44. 

*  Post,  §  879 ;  Reg.  v.  Dyer,  6  Mod. 
90 ;  Rex  v.  Bathurst,  8ay.  226 ;  Common- 
wealth v.  Taylor,  6  Binn.  277. 

*  Compare  the  following  places  with 
one  another  and  with  the  last  section: 
Ante,  §  16 ;  2  Burn,  Just  Forcible  Entry 
and  Detainer,  28th  ed.  p.  908;  Archb. 
Crim.  PI.  &  Et.  10th  Lond.  ed.  608; 
Matthews,  Crim.  Law,  476 ;  Rex  v.  Wil- 
non,  8  T.  R.  867 ;  Rex  v.  Bake,  8  Bur. 


1781;  Rex  v.  Holmes,  1  Mod.  78;  Rex 
r.  Bathurst,  Say.  226;  Commonwealth  v. 
Shattuck,  4  Cush.  141  ;  Commonwealth 
v.  Taylor,  6  Binn.  277  ;  The  State  v. 
Tolever,  6  Ire.  462 ;  The  State  v.  Morgan, 
Winst.  No.  I.  246;  Commonwealth  v 
Jackson,  1  Grant,  Pa.  262. 

•  Archb.  Crim.  PI.  &  Et.  19th  ed.  910; 
The  State  v.  Speirin,  1  Brev.  119;  Rex 
v.  Wilson,  8  T.  R.  867 ;  Reg.  v.  Soley,  11 
Mod.  116;  Harding's  Case,  1  Greenl.  22; 
post,  f  886 ;  Crim.  Law,  II.  §  601. 

7  Reg.  o.  Soley,  supra. 

8  Rex  v.  Holmes,  1  Mod.  78.  8ee  Rex 
v.  Knight,  8  Salk.  186. 

9  Commonwealth  v.  Kensey,  2  Par- 
sons, 401. 


§  376  SPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  XII. 

Expulsion  and  Detainer.  —  It  is  well  suggested  in  Archbold,  that 
it  is  not  necessary  "  to  prove  the  expulsion  or  detained,  unless 
where  the  prosecutor  has  failed  to  prove  the  entry  to  have  been 
forcible." l  For  the  offence  is  evidently  complete  whenever  the 
reprehensible  conduct  has  gone  far  enough  to  constitute  the 
breach  of  the  peace  tf  hich  it  is  the  purpose  of  this  proceeding  to 
correct.2 

II.   Under  old  English  Statutes. 

§  374.  5  Rioh.  2.  —  The  statute  of  5  Rich.  2,  stat.  1,  c.  8,  given 
at  large  in  "  Criminal  Law," 3  was,  in  substance,  a  mere  affirma- 
tion of  the  common  law,  not  as  to  detainers,  but  simply  as  to 
entries,  not  upon  every  sort  of  property  as  at  common  law,  but 
upon  "  lands  and  tenements."  The  form  of  indictment  required 
some  slight  changes  to  conform  to  the  statutory  terms ;  but,  ex- 
cept as  to  these,  it  was  the  same  as  at  common  law.4 

§  375.  Subsequent  Statutes — Restitution.  —  Subsequent  Statutes 
provided  for  restitution  of  the  premises  on  the  proceeding  for 
forcible  entry.6  And  they  were  by  21  Jac.  1,  c.  15,  extended 
"  unto  tenants  for  term  of  years,  tenants  by  copy  of  court-roll, 
guardians  by  knights'  service,  tenants  by  elegit,  statute-merchant, 
and  staple,  of  lands  or  tenements  by  them  so  holden,  which  shall 
be  entered  upon  by  force,  or  holden  from  them  by  force." 

How  deaoribe  Premises  for  Restitution.  —  Where  restitution  of 
the  premises  is  sought  through  this  proceeding,  they  "  must," 
says  Archbold,  "  be  described  with  the  same  certainty  as  in  a 
declaration  in  ejectment."  And,  he  adds,  if.  the  estate  "  were  not 
a  fee  simple,  but  an  estate  in  tail,  or  for  life  merely,  describe  it 
as  such."  6 

§  376.  Form  of  indiotment  —  The  indictment  appears  to  be  in 
the  same  form  where  restitution  is  to  be  asked,  as  is  the  statu- 
tory one  where  it  is  not,  except  that  this  fuller  and  more  exact 
designation  of  the  premises  and  of  the  prior  possessor's  estate 
therein  is  required  only  in  the  former  case.  For  a  leasehold, 
under  21  Jac.  1,  c.  15,  this  part  of  the  allegation  may  be,  that  A, 

1  Archb.  ut  sup.  4  Archb.  Crim.  PI.  &  Ev.  10th  Lond. 

*Crira.    Law,  IL   §   490,  604,   606;  ed.  600;  2  Chit.  Crim.  Law,  1186  6. 
Anonymous,  8  Salk.  187 ;  Commonwealth         *  Crim.  Law,  II.  §  494-496. 
v.  Taylor,  6  Binn.  277  ;   The  State  v.         •  Archb.  Crim.  PI.  &  Br.  19th  ed  907, 

Tolever,  6  Ire.  462.  referring  to  Beg.  v.  Bowser,  8  DowL  P.  C. 

*  Crim  Law,  IL  §  492.  128;  post,  {  882. 
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of,  Ac,  "  was  possessed  of  a  certain  messuage  with  the  appur- 
tenances, there  situate  and  being,  for  a  certain  term  of  years, 
whereof  divers,  to  wit,  ten  years,  were  then  to  come,  and  are  still 
unexpired,"  and,  being  so  possessed,  &C.1 

§  377.  Forcible  Detainer.  —  On  the  forcible  detainer  statutes, 
—  as,  8  Hen.  6,  c.  9,a  or  21  Jac.  1,  c.  15,8  —  the  indictment,  after 
designating  the  premises,  and  setting  out  an  unlawful  entry  by 
the  defendant  into  them,  or  whatever  else  is  necessary  to  render 
the  detainer  indictable,4  may  proceed  to  aver,  that  from,  &c, 
until  the  day  of  the  finding  of  the  indictment,  the  defendant, 
from  the  possession  of  the  said  premises,  did,  with  a  strong  hand, 
unlawfully  and  injuriously  keep  out  the  lawful  possessor  named, 
and  did  then  and  there  unlawfully  and  forcibly  and  with  a 
strong  hand  hold  said  premises  from  him,  and  still  does  so  hold 
the  same/ 


III.    The  Modern  Procedure  with  us. 

§  878.  Common  Law.  —  The  indictment  at  common  law,  as 
described  in  our  first  sub-title,6  is  available  in  any  State  recog- 
nizing common-law  crimes,  wherein  it  has  not  been  expressly  or 
by  necessary  implication  abolished  or  modified  by  statute.7 

Old  English  Statute*  —  In  like  manner,  and  with  the  like  limita- 
tion, the  procedure  may  be  upon  such  of  the  old  English  statutes 
as  were  accepted  as  common  law  in  the  particular  State. 

State  Statutes.  —  In  nearly  all  the  States,  a  summary  proceed- 
ing for  regaining  possession  of  the  premises  is  by  statute  pro- 
vided,—  generally  civil  in  its  nature  and  form.  The  mere  civil 
remedy  is  not  for  consideration  here.  But  in  a  part  of  the  States 
the  statutes  are  also  criminal.8 

In  thiii  Sub-title.  —  Not  descending  into  the  details  of  these  stat- 


i  Archb.  Crim.  PL  ft  Et.  10th  LoncL 
ed.  602, 19th  ed.  909. 

a  Crim.  Law,  II.  §  494-496. 
'  Ante,  §  876. 

*  8ee,  for  illustration,  Flte-Wffliams's 
Case,  Cro.  Eliz.  916;  I}ex  v.  Oakley,  4  B. 
ft  Ad.  807,  1  Ner.  &  M.  58;  Rex  p.  Wil- 
ton, 8  A.  A  E.  817,  6  Nev.  ft  M.  626; 
People  v.  Carter,  29  Barb.  208;  People  v. 
Fields,  1  Lans.  222;  Thorn  v.  Reed,  1 
Pike,  480 ;  Floyd  v.  Ricks,  6  Eng.  461. 

*  Archb.  Crim.  PL  ft  Et.  10th  Lond. 


ed.  602;  8  Chit.  Crim.  Law,  1186  b;  The 
State  v.  Harrey,  8  N.  H.  66. 

•  Ante,  §  871-878. 

7  Cruiser  v.  The  State,  8  Harrison, 
206 ;  Commonwealth  v.  8hattnck,  4  Cash. 
141 ;  The  State  v.  Walker,  6  Sneed,  269. 

*  Dotson  v.  The  State,  6  Coldw.  646; 
Wood  v.  Phillips,  48  N.  T.  162;  Hyatt  v. 
Wood,  4  Johns.  160;  People  v.  Bunkel,  9 
Johns.  147 ;  The  State  v.  Walker,  6  Sneed, 
269. 
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utes,  we  shall  take  a  view  of  a  few  questions  liable  to  arise  in  the 
various  forms  of  procedure ;  partly  repeating,  and  enlarging 
upon,  some  which  have  already  been  mentioned  in  this  chapter. 

§  379.   First.    The  Allegation  of  the  Force  :  — 

Form  at  Common  Law.  —  A  form  of  charging  the  force,  held 
good  in  Maine,  was  that,  at  a  time  and  place,  the  defendant, 
"  with  an  axe  and  auger,  unlawfully,  violently,  forcibly,  injuri- 
ously, and  with  a  strong  hand,  did  enter  the  dwelling-house 
of"  a  person  named,  occupied  by  him  and  his  family,  bored  into 
the  house  with  the  auger,  did  to  it  other  damage  which  is  set  out, 
and  put  the  inmates  "  in  fear  of  their  lives."  l 

"Strong  Hand"  —  (Dwelling-house).  —  But,  we  have  seen,2  other 
forms  of  alleging  force  may  supply  the  place  of  the  words  u  with 
a  strong  hand."  And,  in  Pennsylvania,  an  allegation,  not  very 
dissimilar  to  the  above  with  this  omission,  where  the  entry  was 
into  a  dwelling-house  to  the  great  disturbance  of  the  persons 
within,  was  adjudged  good.8  The  distinction,  not  inquiring  now 
how  important  it  is,4  should  be  borne  in  mind,  that  the  place  in 
these  instances  was  a  — 

§  880.  Dwelling-house.  —  In  reason,5  and,  said  Lord  Eenyon, 
44  in  the  cases  cited,  a  distinction  seems  to  have  been  taken 
between  a  forcible  entry  into  a  dwelling-house  and  a  forcible 
entry  into  other  kinds  of  property,  and  it  has  been  said  that  a 
less  degree  of  force  need  appear  in  an  indictment  in  the  former 
case  than  in  the  latter." 8  But  even  where  the  entry  is  into  a 
dwelling-house,  it  will  not  suffice  simply  to  say  that  it  was  i4  with 
force  and  arms." 7    Still,  — 

Other  Premise*.  —  Even  where  premises  other  than  a  dwelling- 
house  are  entered  upon,  the  allegation  of  force  need,  as  we  have 
seen,8  be  only  that  the  entry  was  4t  with  a  strong  hand ; "' 9  while 
yet  these  particular  words  are  not  essential,10  though  the  force 
necessary  to  constitute  the  offence  under  the  special  facts  must 
in  some  way  appear  in  averment.11 


*  Harding's  Case,  1  GreenL  22.  *  Bex  v.  Wilson,  8  T.  B.  867,  800. 

*  Ante,  $  871.  7  Ante,  §  371. 

8  Commonwealth  v.  Taylor,  6  Binn.  •  Ante,  $  871.  ' 

277.    And  see  The  State  v.  Tolever,  5  *  Commonwealth  v.  Shattuck,  4  Cosh. 

Ire.  462.  141 ;  The  State  v.  Whitfield,  8  Ire.  316. 

*  Crim.  Law,  II.  §  499 ;  The  State  v.  »•  Hex  ».  Bathurst,  Say.  226, 227 ;  Beg. 
Morgan,  Winston,  No.  I.  246.  v.  Dyer,  6  Mod.  96. 

*  See  Crim.  Law,  II.  §  497-499.  "  Bex  v.  Bake,  8  Bur.  1781. 
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On  Statute.  —  The  words  of  the  old  English  statutes  were 
"manuforti"  with  a  strong  hand ;  hence  an  indictment  on  them, 
not  containing  these  words,  was  ill.1 

§  881.  Secondly.    The  Description  of  the  Premises :  — 

No  Restitution  —  (At  Common  Law  —  Statute*).  —  At  common 

law  and  under  statutes  providing  simply  for  punishment,  where 
the  premises  are  not  to  be  restored  to  the  rightful  possessor,  no 
particular  description  of  them,  other  than  a  general  designation, 
with  the  name  of  the  person  occupying  or  entitled  to  the  same,3 
is  necessary ;  *  unless,  as  is  sometimes  provided  where  they  are 
to  be  restored,4  but  seldom  or  never  otherwise,  more  should  be 
required  by  a  statute. 

§  382.  Restitution.  —  If  the  court  may  order  restitution,  the 
indictment  should  put  it  in  a  position  to  instruct  its  officer 
where  to  find  and  how  to  identify  the  thing  to  be  restored.6 
Hence  the  rule  is,  as  we  have  seen,  that  the  description  of  the 
premises  shall,  in  this  case,  be  the  same  9s  in  an  action  of  eject- 
ment.6 Within  this  rule,  the  words  "  a  certain  close  of  two  acres 
of  arable  land,  situate  in  Shirley  township,  in  the  county  afore- 
said, being  part  of  a  large  tract  of  land  adjoining  lands  of  Andrew 
Dimond  and  Henry  Hoshell,"  were  held  to  be  adequate ;  Tilghman, 
C.  J.  observing :  "  It  is  said  that  the  sheriff  will  not  know  the 
land  of  which  he  is  to  make  restitution.  Perhaps  he  will  not, 
until  it  is  shown  to  him  ;  for  it  is  difficult  to  give  such  a  descrip- 
tion in  writing  as  would  enable  a  man  to  find  out  the  spot  with- 
out assistance.  The  same  difficulty  often  occurs  in  ejectments. 
.  ...  In  both,  the  sheriff  receives  information  from  the  party 
who  is  to  receive  possession ;  and,  in  both,  the  court,  who  heard 
the  evidence,  will  superintend  the  execution  and  guard  against  in- 
justice." 7  While  this  may  be  so  in  strict  law,  a  prudent  pleader 
will  practically  make  the  description  more  minute  and  exact.8 


1  Reg.  o.  Baker,  11  Mod.  285;  War- 
ner's Case,  Cro.  Eliz.  461*.  Compare 
with  McEvoy  v.  Igo,  27  Cal.  876;  Owen 
v.  Doty,  27  Cal.  602 ;  Jarvis  v.  Hamilton, 
16  Wis.  674. 

*  Ante,  §  872-874. 

*  The  State  v.  Warren,  18  Texas,  45. 
4  Lewis  v.  Steele,  1  Minn.  88. 

»  Bicklej  v.  Norris ,  2  Brev.  262. 

*  Ante,  §  876 ;  Dean  v.  Common- 
wealth, 8  S.  s  R.  418,  419,  420.  Cer- 
tainty to  a  reasonable  extent  only  is 


required  in  the  description.  Torrence  v. 
Commonwealth,  9  Barr,  184. 

7  Dean  v.  Commonwealth,  supra. 

*  The  following  cases  may  be  helpful : 
A  description,  not  saying  how  many 
acres,  Ac.  may  be  good.  Humphry*' 
Case,  Cro.  Eli*.  468*;  McNair  v.  Rem- 
publicans,  4  Yeates,  826.  The  statutory 
demarcations  of  range,  township,  and 
section  need  not  be  given ;  a  description 
of  the  metes  and 'bounds,  and  objects  of 
notoriety  in  the  neighborhood,  is  sufficient. 
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Prove  as  laid. — In  these  cases,  where  restitution  is  to  be  enforced, 
the  description  of  the  premises  must,  at  the  trial,  be  proved  as 
laid.1  Still,  in  the  civil  proceeding  a  separable  part  only  may 
be  established,2  and  probably  it  is  the  same  in  the  criminal.8 
§  883.  Thirdly.  The  Estate  of  the  Person  dispossessed :  — 
Restitution.  —  As  already  seen,4  the  doctrine  of  the  books  re- 
quires, that,  where  restoration  is  to  be  asked,  the  indictment  set 
out  the  estate  claimed  in  the  premises  by  him  to  whom  the  resto- 
ration is  to  be  made.6  Yet,  in  law,  this  proceeding  settles  noth- 
ing as  to  the  title ; 6  hence,  if  this  consideration  stood  alone,  the 
estate  claimed  need  not  be  averred.  But  under  the  old  English 
statutes,  and  under  some  of  our  modern  ones,  not  every  sort  of 
possessory  right  justifies  this  proceeding ;  then,  of  course,  the  in- 
dictment must  affirmatively  show  a  right  to  which  the  statute  is 
applicable,  otherwise  no  judicial  jurisdiction  over  the  case  ap- 
pears. Consequently,  in  South  Carolina,  an  inquisition  under 
8  Hen.  6,  c.  9,  or  21  Jao.  1,  c.  15,  entitling  the  ousted  person  to 
restitution,  must,  it  is  held,  aver  what  estate  he  had,  so  that  it 
may  appear  whether  he  is  within  the  statutes,  which  he  is  not  if 

Mead  v.  Daniel,  2  Port.  86.    "  A  certain  son  on  the  east."    Vanpool  v.  Common- 
messuage,  with  the  appurtenances,  for  a  wealth,  1  Harris,  Pa.  891.    See  also  Clem- 
term  of  years,  in  the  district  of  Sparten-  ents  v.  Clinton,  Mart.  &  Yerg.  198 ;  Moore 
burg,"  was  held  to  he  too  indefinite,  and  v.  Massie,  8  Litt.  296 ;  Ward  v.  Lewis,  1 
the  judgment  was  arrested.    The  State  Stew.  26 ;  House  v.  Camp,  82  Ala.  541 ; 
v.  Walker,  2  Brer.  266.    But  the  follow-  Castro  v.  Gill,  6  Cal.  40;  Paul  v.  Silver, 
ing  was  sustained :  "  A  certain  dwelling-  16  Cal.  78;  Moore  v.  Massie,  8  Litt.  296; 
house  and  woollen  factory,  or  wool-card-  Applegate  v.  Applegate,  1  Harrison,  821; 
ing  and  cloth-dressing  mill  or  machine,  Allen  v.  Gibson,  4  Rand.  468 ;  Gorman  v. 
and  also  a  saw-mill ;  said  dwelling-house  Steed,  1  W.  Va.  1. 
situated  on,"  &c,  giving  the  boundaries  l  Ball  v.  The  State,  26  Ind.  166. 
at  length ;  "  also,  said  woollen  factory,  or  *  Atchley  v.  Latham,  8  A.  K.  Mar. 
wool-carding  and  cloth-dressing  mill  or  164 ;  Jarvis  v.  Hamilton,  19  Wis.  187. 
machine,  being  situated,"  &c.,  giving  the  *  And  see  post,  §  888. 
boundaries ;  "  also,  said  saw-mill,  being  4  Crim.  Law,  II.  §  601 ;  ante,  §  876. 
situated,"  &c.,  setting  out  the  boundaries,  *  Taylor  v.  Griffith,  7  Mod.  116;  Reg. 
—  "  all  of  which  is  situated  upon  lands  of  v.  Depuke,  11  Mod.  278 ;  Reg.  v.  Griffith, 
J.  I.  J.,  in  D  township,  Tioga  county,  8  Salk.  169 ;  Rex  v.  Wannop,  Say.  142 ; 
Pennsylvania."    Commonwealth  v.  Jack-  Ward  v.  Lewis,  1  Stew.  26;  Reg.  v.  Tay- 
son,  1  Grant,  Pa.  262.    So  was  the  fol-  lor,  7  Mod.  128 ;   People  v.  Nelson,  18 
lowing:  "A  certain  messuage  and  tract  Johns.  840;  Torrence  v.  Commonwealth, 
of  land,  situated  in   the  township  and  9  Barr,  184 ;  Respublica  v.  Campbell,  1 
county  aforesaid,  and  described  as  fol-  Dall.  864;  Clements  v.  Clinton,  Mart.  6 
lows,  —  All  that  piece  of  land  containing  Yerg.  198. 

seventy-six  acres  and  one  hundred  and  •  People  v.  Leonard,  11  Johns.  604; 

fifty  perches,  and  the  allowance  of  six  Beeler  v.  Cardwell,  88  Misso.  84 ;  Dedman 

per  cent,  it  being  a  part  of  a  large  tract,  v.  Smith,  2  A.  K.  Mar.  260 ;  8mith  v. 

known  as  the  Peter  Jackson  improve-  Dedman,  4  Bibb,  192. 
ment,  adjoining  lands  of  David  Header- 
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he  is  tenant  at  will  or  by  sufferance ;  and,  where  the  allegation 
was  merely  that  the  prosecutor  "  was  seised  and  possessed  "  of 
the  premises  "  for  a  term  of  time,"  without  saying  for  what  time, 
whether  for  life  or  years,  or  whether  it  was  still  subsisting,  judg- 
ment was  arrested.1  Hence,  with  us,  on  principle,  and  perhaps 
on  authority,  the  indictment  should  be  required  to  set  out  the 
estate,  or  not,  according  to  the  terms  of  the  statute.2 

§  384.  Proof  of  Alleged  Estate.  —  The  allegation  of  seisin  is 
prima  facie  sustained  by  proof  of  possession,  —  a  presumption 
which  may  be  rebutted.3  So  also,  it  seems,  is  the  allegation  that 
the  person  ousted  is  lessee  for  years.4 

§  385.  Nature  of  Estate. —  "  It  is  immaterial, "  says  Archbold,* 
"  whether  the  estate  thus  proved  be  an  estate  by  right  or  by 
wrong ;  for,  even  if  the  defendant  have  a  right  of  entry,  still  his 
asserting  that  right 4  with  strong  hand  or  with  multitude  of  peo 
pie,'  is  equally  an  offence  within  the  statute  as  if  he  had  no  right. 
The  statute,  however,  does  not  extend  to  a  case  where  the  party 
ousted  had  the  bare  custody  of  the  premises  for  the  defendant ; 
but  it  extends  to  the  forcible  ouster  of  one  joint  tenant,  or  tenant 
in  common,  by  another." 8  Evidence  of  title  in  the  defendant  to 
the  land  is  not  admissible.7 


1  The  State  v.  Speirin,  1  Brev.  119; 
See.  also,  Rex  ».\  Holmes,  1  Mod.  73;  Rex 
r.  Dillon,  2  Chit.  314  ;  The  State  v.  But- 
ler, Taylor,  262.  In  England,  the  aver- 
ment that  the  defendants  into  one  mes- 
suage, &c.,  in  the  possession  of  W.  P.,  he 
the  said  W.  P.  then  and  there  being  also 
seised  thereof,  with  force  of  arms,  &c, 
did  enter,  ami  the  said  W.  P.  from  the 
peaceable  possession  with  force  and  arms, 
*<:.,  did  put  out,  was  held,  alter  verdict, 
to  show  such  present  seisin  of  W.  P.  as 
would  authorize  the  awarding  of  restitu- 
tion. Rex  p.  Hoare,  6  M.  &  S.  266.  And 
8?o  Respuhlica  v.  Shryber,  1  Dall.  08. 

2  People  r>.  Leonard,  supra  ;  People  t>. 
Reed,  11  Wend.  107  ;  People  v.  Van 
Nostrand,  9  Wend.  50;  People  v.  Car- 
ter, 29  Barb.  208  ;  The  State  v.  But- 
ler, Conference.  831  ;  McNair  v.  Kem- 
publicam,  4  Yeates,  326  ;  Rhodes  v. 
Comer,  2  Sneed,  40;  Eastman  v.  White, 
3  Chand.  190 ;  Whitaker  v.  Gautier,  3 
Oilman,  443;  Beel  v.  Pierce,  11  111.  92; 
Woodman    v.   Ranger,   30   Maine,    ISO; 

tol.  li.  11 


Bush  v.  Dunham,  4  Mich.  889 ;  Bryan  v. 
Smith,  10  Mich.  229;  Ellis  v.  Murray,  28 
Missis.  129 ;  The  State  v.  Pearson,  2  N.  H. 
650;  Wall  v.  Hunt,  4  Halst.  37;  Banks 
r.  Murray,  2  Southard,  849 ;  Allen  v. 
Smith,  7  Halst.  199 ;  Drake  v.  Newton,  8 
Zab.  Ill;  Dutton  v.  Tracy,  4  Conn.  79; 
Fortier  v.  Ballance,  5  Gilman,  41 ;  Brooks 
v.  Bruyn,  18  111.  539 ;  Philips  v.  Samp- 
son, 2  Head,  429 ;  The  State  t>.  Bennett, 
4  Dev.  &  Bat.  43 ;  Barnes  v.  Nicholson, 
1  Penning.  326. 

»  Archb.  Crim.  PI.  &  Ev.  10th  Lond. 
ed.  600;  People  v.  Leonard,  11  Johns. 
604  ;  l'eople  o.  Van  Nostrand,  9  Wend. 
50.  See  Jayne  v.  Price,  5  Taunt.  826,  1 
Marshall,  68  ;  People  v.  Nelson,  13  Johns. 
840. 

*  Rex  v.  Lloyd,  Cald.  415. 
5  Archb.  ut  sup. 

«  1  Hawk.  P.  C  6th  ed.  c.  64,  §  32,  88. 

*  Reg.  v.  Cokely,  13  U.  C  Q.  B.  521 ; 
People  v.  Leonard,  11  Johns.  504.  See 
Rex  i\  Williams,  9  B.  &  C.  549,  4  Man.  ft 
R.  471. 
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§  386.  No  Restitution.  —  Where  the  indictment  is  at  the  com- 
mon law,  and  there  is  to  be  no  restitution,  the  possessor's  estate 
need  not  be  set  out.  It  is  sufficient  to  aver  that  he  was  in  quiet 
possession.1    And  so  much,  at  least,  must  be  alleged.3    Then  — 

The  Proof  —  need  only  establish  the  possession  as  thus  set  out1 

§  387.   Fourthly.   Remaining  Questions  :  — 

"  As  Servant"  —  It  is  not  legally  objectionable,  though  superflu- 
ous, to  charge  that  the  defendant  made  the  entry  "as  servant," 
nor  need  it  be  added  by  whom  commanded  ;  for  the  command  is 
no  justification,  nor  is  it  traversable.4 

Ousted.  —  By  some  proper  form  of  words,  it  should  be  alleged 
that  the  person  entered  upon  was  ousted.5 

'Witness.  —  In  States  where  interest  in  the  event  of  a  suit  dis- 
qualifies one  to  be  a  witness  therein,  a  person  dispossessed  by  a 
forcible  entry  cannot  testify  against  the  wrong-doer  in  any  pro- 
ceeding wherein  he  may  have  judgment  for  restitution.6 

Verdict  —  A  finding  that  the  defendant  "  unlawfully  and  with 
a  strong  hand  detained,"  will  not  justify  the  conclusion  that  the 
entry  also  was  unlawful.7 

§  388.  Conviction  for  Part  —  There  may  be  a  conviction  for  a 
part  only  of  what  is  alleged,  and  an  acquittal  of  the  rest,  if  the 
parts  are  separable,  as  in  other  criminal  causes.8 

i  The  State  v.  Speirin,  1  Brev.  119;  Commonwealth    v.  Fitch,  4    Dall.   212. 

ante,  §  878.    And  see  Phelps  v.  Baldwin,  Where  Inquisition.  —  An  indictment  on 

17  Conn.  209.  8  Hen.  6,  c.  9,  or  21  Jac.  1,  c.  15,  need 

2  Corlies  v.  Codies,  2  Harrison,  167;  not  show  that  the  inquisition  was  taken  at 

Singleton  v.  Fin  ley,  1  Port.  144;  Phelps  the  place  alleged  to  be  forcibly  entered; 

r.  Baldwin,  supra.     And  see  Common-  otherwise  as  to  a  conviction  on  15  Rich, 

wealth  v.  Bigelow,  8  Pick.  81 ;  The  State  2,  c  2.    The  State  v.  Speirin,  1  Brev. 

v.  Bennett,  4  Dev.  &  Bat.  48 ;  Burt  v.  The  119. 
State,  8  Brev.  413.  •  Rex  v.  Williams,  9  B.  &  C.  549,  4 

•  The  State  v.  Wilson,  1  Ire.  82.  Man.  &  R.  471 ;   Rex  v.  Beavan,  Ryan  & 

*  Hex  v.  Burgess,  T.  Raym.  84.  Moody,  N.  P.  242. 

ft  Hex  r.  Wnite,  4  Mod.  248;  Rex  v.  7  The  State  v.  Godsey,  18  Ire.  348. 

Dorny,    Holt,  207,    1   Ld.    Raym.    610.  And  see  SherriU  v.  Nations,  1  Ire.  825 ; 

"  ExpeUed  "  —  "  Disseised."  —  Where  Altree  v.  Moore,  1  Oregon,  850 ;  Boxley  v. 

the  entry  is  upon  a  tenant  for  years,  the  Collins,  4  Blackf.  820;  Raymond  v.  Bell, 

word  should  be  "expelled,"  and  not  " dis-  18  Conn.  81. 

seised."     Rex    o.    Waite,    supra.     But  *  Commonwealth  v.  Rogers,  1  S  &  R. 

where  the  person  entered  upon   has  a  124;  People  v.  Anthony,  4  Johns.  196; 

freehold,  "  disseised  "  is  the  proper  word.  Swartzwelder  v.  United  States  Bank,  1  J. 

Reg.  v.  Griffith,  3  Salk.  169     The  allega-  J.  Mar.  88  ;  The  State  v.  Ward,  1  Jones, 

tion  that  the  prosecutor  was  disseised,  N.  C.  290 ;  ante,  $  882. 
necessarily    implies   a   previous    seisin. 

162 


CHAP.  XXVII.]  FORCIBLE  TRESPASS.  §  892 


CHAPTER  XXVII. 

FORCIBLE  TRESPASS.1 

§  389.  What  for  this  Chapter  —  Distinctions.  —  We  shall  Con- 
sider, in  this  chapter,  the  procedure  for  the  offence  discussed 
under  the  same  title  in  "  Criminal  Law."  Statutory  trespasses 
on  lands,  and  some  sorts  of  what  in  these  volumes  is  termed 
malicious  mischief,  occasionally  spoken  of  as  forcible  trespass,  are 
not  for  this  place. 

§  390.  Form  of  Indictment  —  At  the  common  law,  the  indict- 
ment does  not  greatly  differ  from  that  for  forcible  entry ; 2  the 
breach  of  the  peace  being  there  about  real  estate,  and  here  per- 
sonal.8   As  to  some  of  the  averments,  — 

"  Against  his  Will."  —  The  North  Carolina  court  deems,  that,  at 
common  law,  it  is  not  absolutely  necessary  to  lay  the  taking  of 
the  goods  as  "  against  the  will "  of  the  possessor ;  yet,  if  these 
words  are  not  employed,  others  of  like  import  must  be.1     Also,  — 

Possession  —  Strong  Hand.  —  Actual  possession  of  the  thing 
should  be  averred ;  adding,  that  the  defendant,  with  a  strong 
hand,  took  it,  &c.6    Again,  — 

§391.  Presence  of  Owner.  —  It  must  be  further  alleged  that 
the  taking  was  in  the  presence  of  the  owner,  and  from  his  actual 
possession.  To  say,  simply,  that  it  was  from  his  possession,  is, 
therefore,  doubly  inadequate.8 

§  892.  Defendant's  Knowledge  —  Breach  of  Peace. —  Where,  in 
a  Virginia  case,  the  offence  was  perhaps  not  technically  a  forcible 
trespass,  and  the  indictment  was  at  common  law,  an  allegation 
that  the  defendant  rescued  from  the  sheriffs  bailee  goods  which 
had  been  distrained  for  public  dues,  not  adding  that  he  knew  in 

1  For  the  law  of  this  offence,  see  Crim.  4  The  State  v.  Armfleld,  6  Ire.  207. 

Law,  II.  §  617  et  seq.  *  The  State  v.  Mills,  2  Dev.  420. 

*  Ante,  §  871,  872.  '  The  State  v.  Walking,  4  Humph.  266. 

■  See,  for  forms,  The  State  v.  Arm-  And  see  The  State  v.  Ray,  10  Ire.  89 ; 

field,  6  Ire.  207,  208;  The  State  ?.  Mills,  The  State  v.  Walker,  10  Ire.  234. 
2  DeT.  420. 
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what  right  the  sheriff  held  them,  was,  for  lack  of  this  averment, 
adjudged  ill.  So  also  was  the  mere  charge  that  the  taking  of  a 
horse  was  "  with  force  and  arms,"  and  done  "  unlawfully  and  in- 
juriously," because  not  describing  the  act  as  a  breach  of  the 
peace.1    Moreover,  — 

§  393.  Inadequate.  —  It  was  held  inadequate,  as  not  compre- 
hending all  the  elements  of  an  indictable  offence,  to  say  that,  at 
a  time  and  place,  the  defendant,  with  force  and  arms,  one  chest- 
nut sorrel  mare,  the  property  of  John  A.  Park,  did  unlawfully 
and  forcibly  take  from  and  out  of  the  possession  of  the  said  John 
A.  Park.8 

§  894.  On  Statute.  —  The  indictment  on  the  Virginia  statute 
may  omit  the  words  "  but  not  feloniously,"  because  they  are  not 
a  part  of  the  description  of  the  offence.8  It  must  allege,  that  the 
property  taken  by  the  defendant  belonged  to  another  person,  and 
that  the  taking  was  done  "  knowingly  and  wilfully  without  law- 
ful authority,"  which  are  the  words  of  the  statute.4 

§  395.  Variance  —  (Deer  —  beer  Skin).  —  A  charge  of  taking 
forcibly  a  slain  deer  is  not  supported  by  evidence  of  thus  taking 
a  deer's  skin,  severed  from  its  body.6    And  — 

Superfluous  Averment  of  Presence.  —  Where  it  was  alleged  that 

A  was  present  forbidding  the  trespassers,  and  this  was  superflu- 
ous because  the  possession  of  himself  and  the  presence  of  his 
family  were  sufficient,  yet  by  special  verdict  he  was  found  to 
have  been  absent,  the  variance  was  adjudged  fatal.  Said  Nash, 
J. :  "  The  charge  in  the  indictment,  and  that  set  forth  in  the 
special  verdict,  are  distinct  and  several."  6 

1  Commonwealth  v.  Israel,  4  Leigh,  675;  Commonwealth  v.  Percaril,  4  Leigh, 

675.  686. 

9  The  State  v.  Fanwwortb,  10  Yerg.         *  The  State  v.  Hemphill,  4  Dev.  6 

261.  Bat.  109. 

*  Dye  v.  Commonwealth,  7  Grat.  662.  »  The  State  v.  Walker,  10  Ire.  284, 

*  Commonwealth  v.  Israel,  4  Leigh,  266. 
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CHAPTER  XXVIII. 

FORESTALLING.1 

§  396.  Form  of  Indiotment  —  The  following  is  an  English  form 
of  the  indictment  for  this  offence  :  — 

44  That  A,  late  of,  &c,  in  the  county  of,  &c.f  on,  &c,  at  the  parish  afore- 
said, in  the  county  aforesaid,  unlawfully  did  buy  and  cause  to  be  bought,  of 
and  from  one  T,  three  hundred  pounds'  weight  of  meat,  for  the  sum  of  eight 
pounds  six  shillings,  as  he  the  said  T  then  and  there  was  coming  towards 
London,  to  wit,  to  a  certain  market  called  Newgate  Market,  in  London  afore- 
said, to  sell  the  said  meat,  and  before  the  same  was  brought  into  the  said 
market  where  the  same  should  be  sold ;  in  contempt  of  our  said  lady  the 
queen  and  her  laws,  to  the  evil  example  of  all  others  in  the  like  case  offend- 
ing, and  against  the  peace  of  our  lady  the  queen,  her  crown,  and  dignity."  2 

§  397.  Relation  to  Engrossing. —  Under  the  title  Engrossing,  in 
this  volume,  are  observations  and  references  to  places  in  tbo 
books,  useful  to  be  consulted  in  the  present  connection. 

1  For  the  law  of  this  offence,  see  Crim.  2  Chit.  Crim.  Law,  632,  583  ;  Hex  o. 
Law,  I.  §  618-626.  Wadding  ton,  1  East,  143. 

8  Matthews  Crim.  Law,  476.    And  see 
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CHAPTER  XXIX. 

FORGERY  OF  WRITINGS  AND  ITS  KINDRED  OFFENCES.1 

§  808.  Introduction. 
899-426.  General  Doctrine  of  the  Indictment 
427-436.  Same  of  the  Eridence. 
437-474.  In  Particular  Forms  of  Offending  and  Law. 
476-486.  Questions  of  Practice. 

§  398.  Connected.  —  This  chapter  is  closely  related  to  that 
on  Counterfeiting  the  Coin,  and  the  two  should  be  studied 
together. 

How  the  Chapter  divided.  —  We  shall  consider,  I.  The  Gen- 
eral Doctrine  of  the  Indictment ;  II.  The  General  Doctrine 
of  the  Evidence ;  III.  The  Indictment  and  Evidence  in  Par- 
ticular Forms  of  Offending  and  of  Law  ;  IV.  Questions  of 
Practice. 

I.   The  General  Doctrine  of  the  Indictment. 

§  399.  Attempt  —  Cheat.  —  This  offence  being,  in  its  origin 
and  nature,  a  cheat,  attempted  or  accomplished,2  the  indictment 
for  it  is  drawn,  in  a  general  way,  after  the  principles  explained 
under  the  titles  "  Attempt "  and  "  Cheats."  But  being  more 
illumined  by  adjudications  than  those  offences,  we  shall  not 
have  much  occasion,  in  the  discussion  of  the  procedure  in  this 
title,  to  look  into  the  others. 

§  400.  What  allege  and  prove  —  (Forgery  proper).  —  The  essen- 
tial elements  of  forgery,  to  be  charged  against  the  defendant  and 
proved,  are  three,  — 

1.  A  writing,  in  such  form  as  to  be  apparently  of  some  legal 
efficacy.3 

1  For  the  law  of  these  offences,  see  *  Crim.  Law,  I.  §  672  and  note ;  IL 
Crim.  Law,  II.  $  628  et  seq.  $  148>  M7,  158>  168,  621. 

*  Crim.  Law,  II.  {  628-671. 

166 


CHAP.  XXIX.]         FOBGERY  OF  WRITINGS,  ETC. 


§402 


2.  An  evil  intent,  of  the  sort  deemed  in  law  fraudulent,  in  the 
mind  of  the  defendant.1 

8.  A  false  making  of  such  writing.2 

Connected  Offences.  —  In  the  connected  offences,  such  as  the 
littering  of  forged  paper,  and  the  like,  to  the  first  two  of  these 
elements  is  added,  instead  of  the  third,  the  particular  act  which 
distinguishes  the  offence,  together  with  the  defendant's  knowl- 
edge that  the  paper  is  forged.3 

§  401.  Form  of  Indictment  —  (Forgery  proper).  —  The  ordinary 
common-law  form  of  charging  a  forgery  committed  against  an  in- 
dividual is  to  say,  that,  at  a  time  and  place,  the  defendant,  con- 
triving and  intending  to  injure  him,*  giving  his  name,  did  falsely 
and  fraudulently  [where  the  offence  is  felony,  say  feloniously] 
forge  and  counterfeit  a  certain  writing  on  paper,  purporting  to 
be,  &c.  [for  example,  a  last  will  and  testament,  Ac],  the  tenor 
whereof  is  as  follows  [setting  out  the  writing  verbatim],  with 
intent  to  injure,  impoverish,  and  defraud  [or  cheat  and  defraud] 
the  said,  &c.6 

Connected  Offences.  —  The  indictments  for  these  offences  set  out 
the  forged  instrument  verbatim^  state  the  defendant's  knowledge 
of  its  spurious  character  and  his  criminal  intent,  and  charge  the 
act  distinguishing  the  particular  form  of  offence.6 

§  402.  Other  Allegations.  —  Such  are  the  allegations  ordinarily 
sufficient.  But  the  offence  in  all  its  elements  must  be  made 
affirmatively  to  appear ;  and,  to  accomplish  this,  it  is  sometimes 
necessary  to  set  out  also  an  explanatory  fact,  a  foreign  law,  or 
other  matter  special  to  the  individual  case,  as  well  as  to  cover  by 
averment  the  terms  of  the  statute  on  which  the  indictment  is 
drawn.7 


»  lb.  §  596-601. 

2  lb.  §  572-595,  602,  608. 

*  Post,  §  425. 

*  This  sort  of  introduction,  evidently 
superfluous,  is  not  always  retained  in  the 
modern  forms. 

*  See,  for  illustrative  forms,  Archb. 
Crim.  PI.  ft  £▼.  10th  Lond.  ed.  891; 
Train  ft  Heard  Free.  223 ;  8  Chit.  Crim. 
Law,  1044  et  seq. ;  The  State  p.  Kroeger, 
47  Misso.  552;  Reg.  v.  Rinaldi,  Leigh  ft 
C  830,  9  Cox  C.  C.  391 ;  Phelps  v.  Peo- 
ple, 6  Hun,  428,  72  N.  T.  365;  Rex  v. 
Reeves,  2  Leach,  4th  ed.  808,  819. 


•  See  The  State  v.  Cook  52  Ind.  574; 
Harrison  v.  The  State,  36  Ala.  248;  Peo- 
ple v.  Van  Keuren,  5  Parker  C.  C.  66; 
Buckland  v.  Commonwealth,  8  Leigh, 
732 ;  Commonwealth  v.  Castles,  9  Gray, 
128. 

7  For  illustration,  see  Reg.  v.  Rinaldi, 
Leigh  ft  C.  880 ;  Reg.  v.  Toshack,  1  Den. 
C.  C.  492,  4  Cox  C.  C.  88;  Rex  v. 
Szudurskie,  1  Moody,  429 ;  Common- 
wealth v.  Spilman,  124  Mass.  827 ;  Rem- 
bert  v.  The  State,  53  Ala.  467 ;  Moore  o. 
The  State,  83  Qa.  225 ;  The  8tate  v. 
Wheeler,  19  Minn.  96;  Commonwealth 
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More  minutely, — 

§  403.   First.    The  Setting  out  of  the  Forged  Instrument :  — 

Tenor  —  Within  a  distinction  explained  in  the  first  volume,1 
the  indictment,  whether  for  forging  a  writing,  for  uttering  it 
when  forged,  or  for  having  it  in  possession  with  the  intent  to 
utter  it,  must,  by  the  common-law  rules,  set  out  such  forged 
writing  according  to  its  tenor ;  its  mere  substance,  or  effect,  will 
not  suffice.  The  object  of  which  requirement  is,  as  commonly 
stated,  to  enable  the  court  to' judge  whether  or  not  it  is  an  instru- 
ment whereof  forgery  may  be  committed.2    But,  — 

§  404.  Lost  or  destroyed.  —  If  the  instrument  is  lost  or  de- 
stroyed, or  in  the  defendant's  possession,  or  otherwise  where 
access  to  it  cannot  be  had,  the  disabling  fact  may  be  alleged,  and 
then  the  substance  only  will  suffice.3  Yet  without,  at  least,  the 
substance,  the  indictment  cannot  be  good,  though  it  allege  all 
that  is  possible.4 

v.  Hinds,  101  Mass.  200 ;  Reg.  v.  Board-  feloniously  make,  forge,  and  counterfeit, 

man,  2  Moody  &  R.  147,  2  Lewin,  181 ;  and  did  then  and  there  willingly  and  felo- 

Rex  v.  Thompson,  2  Leach,  4th  ed.  910 ;  niously  act  and  assist  in  the  false  making, 

Testicle's  Case,  1  East,  181,  note  ;  Rex  v.  forging,  and  counterfeiting  of  a  certain 

Barton,   1    Moody,   141  ;    The   State   v.  false,  forged,  and  counterfeited  bond  and 

Thorn,  66  N.  C.  644  ;   By  nam   v.  The  writing,  obligatory  for  the  payment  of 

State,  17  Ohio  State,  142 ;  Drake  v.  The  money,  bearing  date  on  some  day  to  the 

State,  19  Ohio  State,  211 ;  Clarke  v.  The  jurors  aforesaid  unknown,  in  a  penal  sum 

State,  8  Ohio  State,  630.    And  see  The  to  the  jurors  aforesaid  unknown,  with  a 

State  v.  Cook,  62  Ind.  674.  condition  thereunder  written  for  the  pay* 

1  Vol.  I.  §  559-663.  ment  of  a  certain  sum  to  the  jurors  afore- 

*  The  State  v.  Jones,  1  McMul.  236 ;  said  unknown,  at  some  day  thereafter  to 
The  State  v.  Dourdon,  2  Dev.  448;  The  the  jurors  aforesaid  unknown,  with  inter- 
State  v.  Atkins,  6  Blackf.  458;  Mason's  est  thereon  to  the  said  Samuel  Kingsley, 
Case,  1  East,  180,  note ;  Dana  v.  The  purporting  to  have  been  executed  by  one 
State,  2  Ohio  State,  91 ;  The  State  v.  George  Bock  hove n,  late  of,  Ac. ;  which 
Witham,  47  Maine,  165;  The  State  v.  said  false,  forged,  and  counterfeited  bond 
Twitty,  2  Hawks,  248  ;  The  State  v.  Bon-  and  writing,  obligatory  for  the  payment 
ney,  34  Maine,  883 ;  United  States  v.  of  money,  is  in  the  possession  and  cus- 
Fisler,  4  Bis.  59.  tody  of  the  said  Samuel  Kingsley ;  with 

8  People  v.  Badgley,  16  Wend.  68;  intent    to   defraud    one   John    Sinclair, 

Croxdale  w.  The  State,  1  Head,  139;  The  against  the  form  of  the  statute  in  such 

State  v.  Parker,  1  D.  Chip.  298 ;  Hooper  case  made  and  provided,"  &c.    People  v. 

v.  The  State,  8  Humph.  93 ;   Stephens  v.  Kingsley,  2  Cow.  522.    In  a  Vermont 

The  State,  Wright,  73 ;  United  States  v.  case,  where  also  the  writing  was  alleged 

Britton,  2  Mason,  464.  "  to  be  in  the  possession  of  the  defendant,  so 

4  Wallace  o.  People,  27  111.  45.    See  that  it  could  not  be  more  particularly  de- 

Vol.  I.  §  495, 497, 498,  547.    In  New  Tork,  scribed,  it  was  held  to  be  inadequately  set 

the  following  indictment  was  sustained,  out  as  "a  certain  writing,  purporting  to 

where,  at  the  trial,  the  proof  satisfied  the  be  a  bond,  with   condition  thereto  an- 

allegation  that  the  instrument  was  in  the  nexed,  signed,  sealed,  and  executed  by 

bands  of  the  defendant:  That  the  defend-  A,  B,  and  C,  and  dated  Jan.  8th,  1858." 

ant,  Samuel  Kingsley,  "  did  falsely  and  The  State  v.  Briggs,  84  Vt.  601.    And 
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§  405.  'Words  to  indicate  Tenor.  —  In  the  averment  that  the 
recital  is  by  the  tenor,  the  word  "  tenor,"  though  appropriate,  is 
not  indispensable,1  —  a  question  already  considered.2 

§  406.  How  close  to  Original.  —  A  variance  in  the  spelling, 
where  the  sound  is  preserved,  will  not  render  the  recital  by  tenoi 
vicious.8  But  where  a  counterfeit  bank  note  was  set  out  as  pay- 
able to  UE.  lymour,"  and  the  note  produced  in  evidence  was 
payable  to  "  E.  Seymour,"  this  was  held  to  be  fatal.4  And  the 
sum,  for  example,  in  an  order,  must  be  exactly  the  same  in  the 
recital  as  in  the  proofs.3  If  the  forgery  of  the  name  is  by  initials, 
the  full  name  in  the  indictment  will  work  a  variance.6  And,  ir 
some  circumstances,  even  the  misspelling  of  such  name  will  be 
fatal.7 

§  407.  Aver  how  much  of  Writing.  —  The  entire  operative  writ- 
ing, even  to  immaterial  words  which  constitute  of  it  a  part,  — 
yet  not,  unless  the.  pleader  chooses,  what  is  put  around  or 
attached  to  it  for  ornament  or  convenience,  —  must  be.  set  out.9 
Thus,  — 

Marginal  Figures.  —  Figures  in  the  margin  of  a  bill  of  exchange 
are  not  a  part  of  the  bill,  but  an  index  to  it ;  so  that,  for  example, 
forgery  is  not  committed  by  altering  them  to  correspond  to  the 
bill  itself.9  Therefore  an  indictment  for  forging  a  bill  of  ex- 
change need  not  mention  its  marginal  figures.10    Again, — 

be  so  also  in  the  indictment.     Rex  v. 
Powell,  Bayley  Bills,  5th  ed.  662,  668. 

8  The  State  v.  Fay,  supra.  Where 
the  initial,  as  thus  required,  is  given  in 
the  indictment,  no  averment  of  the  name 
it  stands  for  is  necessary.  Rex  r.  Powell, 
supra.  Compare  with  The  Slate  v.  Bibb, 
68  Misso.  286. 

7  McClellan  v.  The  State,  32  Ark.  600 

8  Griffin  v.  The  State.  14  Ohio  State, 
65,  and  cases  cited  in  the  subsequent 
notes.  That  superfluous  words  in  the 
instrument  must  be  set  out  will  appear 
from  the  consideration  that  otherwise 
there  will  be,  at  the  trial,  a  variance  be- 
tween allegation  and  proof.  Vol.  I.  §  488, 
562 ;  ante,  §  406. 

•  Smith  v.  Smith,  1  R.  I.  898. 

">  The  State  v.  Flye,  26  Maine,  812 ; 
Commonwealth  v.  Bailey,  1  Mass.  62; 
Commonwealth  v.  Stevens,  1  Mass.  203, 
201.  See  Rex  v.  Eliot,  Bayley  Bills,  6th 
ed.  557. 
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Commonwealth  v.  Clancy,  7  Allen, 
637 ;  Mathena  p.  The  State,  20  Ark  70 ; 
Commonwealth  v.  Spilman,  124  Mass. 
827. 

»  Rex  v.  Powell.  2  W.  Bl.  787, 1  Leach, 
4th  ed.  77  ;  2  East  P.  C.  976 ;  The  State 
e.  Atkins,  5  Blackf.  458 ;  Dana  v.  The 
State,  2  Ohio  State,  91 ;  United  States  v. 
Hinman,  Bald.  292;  United  States  v.  Ma- 
son, 12  Blatch.  407- 

*  Vol.  I.  J  669,  661. 

>  Vol.  I.  §  562 ;  The  State  v.  Bean,  10 
Vt.  530 ;  Rex  v.  Crooke,  2  East  P.  C.  921. 
Illegible.  —  How,  where  the  word  is  il- 
legible, see  Mathena  v.  The  State,  20  Ark. 
70;  Commonwealth  v.  Clancy,  7  Allen, 
537;  Rex  p.  Woods,  Jebb,  116;  Buck  land 
v.  Commonwealth,  8  Leigh,  732 ;  United 
States  v.  Mason,  12  Blatch.  497. 

*  Porter  v.  The  State,  16  Ind.  433. 

»  The  State  v.  Smith,  78  N.  C.  462. 
And  see  The  State  v.  Fay,  66  Misso.  490. 
If  it  is  in  figures  in  the  writing,  it  must 
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Ornamental  Margin  —  Number.  —  The  number  of  a  bank-bill, 
and  the  various  devices,  figures,  and  words  in  the  margin,  intro- 
duced for  ornament  or  to  prevent  counterfeiting,  need  not  be 
given  in  the  indictment.1    So  — 

signature  —  (Mark).  —  A  signature  by  mark 2  may  appear  in 
allegation  in  the  ordinary  form  without  the  mark.8    So,  — 

Revenue  Stamp.  —  Though  a  statute  requires  a  revenue  stamp 
10  an  instrument,  yet  does  not  make  it  void  without,  no  allega- 
tion of  a  stamp  is  essential  to  the  validity  of  an  indictment  for 
forging  the  instrument.4     But  — 

§  408.  Needlessly  averred.  —  The  pleader  may,  if  he  chooses, 
set  out  what  is  thus  unnecessary.5  Then,  it  being  descriptive, 
and  in  further  particularization  of  the  necessary  part,6  the  aver- 

1  People  v.  Franklin,  8  Johns.  Cat.     the  signature.    Suppose,  for  illustration, 


299;  Hampton  v.  The  State,  8  Ind.  880 
Commonwealth  v.  Taylor,  6  Cush.  006 
Commonwealth  v,  Bailey,  1  Mass.  62 
Commonwealth  v.  Stevens,  1  Mass.  203 


the  man  could  not  write  an  elegant  hand, 
yet  could  write  a  bad  hand  which  could 
be  read  ;  then  it  would  have  been  impos- 
sible for  him  to  execute  the  original  un- 


The  State  v.  Carr,  5  N.  H.  807 ;  Griffin  less  he  had  done  it  in  a  bad  hand.    In 

v.  The  State,  14  Ohio  State,  66 ;  The  such  a  case,  if  you  had  objected  that  the 

State  v.  Wheeler,  86  Vt.  201 ;  Cross  v.  name  in  the  indictment  was  written  in  an 

People,  47  111.  152.  elegant  hand,  therefore  it  could  not  be 

*  Bishop  Con.  §  168.  good,  we  should  say,  Med  non  allocatur.    It 

*  Reg.  v.  Smith,  1  Salk.  342.  So  I  is  necessary  the  indictment  should  con- 
understand  this  case,  though  Starkie  tain  the  name,  but  not  in  facsimile. 
states  it  somewhat  differently,  then  seems  Moreover,  your  premise  is  wrong ;  the 
to  question  its  correctness.  1  Stark,  signature  would  be,  in  law,  just  as  bind- 
Crim.  PI.  2d  ed.  103.  The  whole  case,  ing  without  the  mark  as  with  it ;  for,  if 
as  reported  by  Salkeld,  one  of  the  best  of  A  in  the  presence  of  B,  and  at  his  request, 
the  old  reporters,  is  as  follows  :  "  Indict-  writes  the  latter's  name  to  an  instru- 
ment for  forging  a  deed  of  assignment  of  ment,  it  is  his  signature,  though  there  it 
a  lease,  signed  with  the  mark  of  one  God-  no  mark."  Bishop  Con.  §  168.  And  see 
dard,  cujut  tenor  tequitur,  but  sets  not  Cross  v.  People,  47  111.  162.  If  the  plead- 
down  the  mark  as  in  the  assignment ;  er  chooses,  he  may  set  out  the  mark  in 
and  this  was  objected,  for  that  without  the  indictment  Rex  e.  Dunn,  Bayley 
that  it  could  not  be  a  forgery ;  ted  non  Bills,  6th  ed.  661. 

allocatur."  I  cannot  doubt  the  correct-  *  Crim.  Law,  II.  §  640 ;  The  State  v. 
ness  of  this  decision  in  principle.  The  Haynes,  6  Coldw.  660;  Cross  v.  People, 
defendant,  we  may  suppose,  said  to  the  47  111.  162 ;  Miller  v.  People,  62  N.  Y. 
court :  "  As  the  supposed  maker  of  the  304 ;  Rex  v.  Hawkeswood,  2  T.  R.  006, 
Assignment  could  not  write,  the  original  note ;  Horton  v.  The  State,  82  Texas,  79. 
could  not  be  good  without  the  mark ;  And  see  Hall  v.  Jordan,  16  Wal.  898 ; 
therefore  the  indictment  cannot  be  good  Commonwealth  v.  McKean,  98  Mass.  9. 
unless  the  mark  appears."  But  the  court  •  For  example,  the  name  of  the  en- 
replied  :  "  Assuming  your  premise  to  be  graver  in  the  margin  of  a  bank-bill  alleged 
correct,  the  result  does  not  follow.  The  to  be  forged.  Thompson  o.  The  8tate,  9 
indictment  sets  out  the  forged  name.  Ohio  State,  864,  366. 
The  mark  indicates  the  way  of  executing         •  Vol.  I.  §  488,  486-487. 
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merit  in  this,  as  in  the  rest,  must  correspond  with  the  instrument 
produced  in  proof,  or  the  variance  will  be  fatal.1 

§  409.  Date  —  Name  of  State.  —  Though  a  written  contract 
may  be  good  without  a  date,  and  the  time  of  making  a  dated  con- 
tract in  writing  may  be  shown  to  be  different  from  what  it  thus 
appears  to  be,2  still  the  date  is  a  part  of  the  instrument,  and  it 
should  be  set  out,  with  the  rest,  in  the  indictment.8  And  where, 
on  a  trial  for  uttering  a  forged  bank-bill  of  another  State,  the 
name  of  such  State,  which  constituted  a  part  of  the  date,  did 
not  appear  in  allegation,  the  omission  was  adjudged  fatal.  Said 
Thomas,  J. :  "  The  words  •  State  of  Maine  *  are  part  of  the  date, 
and  so  part  of  the  contract.  They  fix  the  situs  of  the  bank,  the 
place  where  the  contract  is  made  and  to  be  performed,  and  the 
law  by  which  it  is  to  be  interpreted."4  This  decision  would  not 
necessarily  govern  where  the  bank  was  domestic ;  for  then  the 
State  might  be  presumed  to  be  that  of  the  court,  as  in  an  allega- 
tion of  venue.6  But,  even  then,  standing  with  the  month  and 
day  in  the  instrument,  it  would  seem  to  be  required  to  stand 
equally  in  the  setting  out,  as  being  a  part  of  the  writing.6 

§  410.  Indorsement.  —  An  indorsement,  on  a  note  or  check 
which  is  complete  without  it,  whereof,  therefore,  it  does  not  con- 
stitute in  law  a  part,  need  not  be  set  out  in  an  indictment  for  the 
forgery  of  such  note  or  check.7  An  indictment  for  the  forgery 
of  the  indorsement  must  be  accompanied  by  such  averments  as 
will  make  the  offence  affirmatively  appear.8 

§  411.   Reoeipt  —  (The  items).  —  If  a  forged  receipt  for  money 

1  Griffin  v.  The  State,  14  Ohio  State,  Sneed,  Tenn.  426 ;  Boyd  v.  McConnell, 

66,  61 ;  United  States  v.  Maion,  12  Blatch.  10  Humph.  68 ;  Collins  v.  Makepeace,  18 

407.  Ind.  44a    Perhaps,  in  a  case  of  the  for- 

*  Bishop  Con.  {  19, 64.  mer  sort,  a  recital   in   the  indictment, 

*  Commonwealth  v.  Stevens,  1  Mass.  omitting  the  date,  may  be  good. 

208.    Forgery  by  altering  Date.  —  In         *  Commonwealth  v.  Wilson,  2  Gray, 

some  circumstances,  and  as  to  some  in-  70. 

struments,  the  date  is  so  far  immaterial         *  Vol.  L  {  88& 

that  an  alteration  of  it  will  not  vitiate  the         6  Ante,  §  407. 

instrument  as  a  contract.    The  State  v.         1  Miller  v.  People,  62  N.  T.  804,  806; 

Miller,  8  Gill,  886;  Terry  v.  Haslewood,  Hess  c.  The  8tate,  6  Ohio,  6;  Common* 

1  Duy.  104;  Miller  v.  Gillcland,  7  Harris,  wealth  v.  Ward,  2  Mass.  397;  Buckland 
Pa.  119.    But  generally  it  Is  material,  v.  Commonwealth,  8  Leigh,  782;  Com- 
and  the  alteration  will  be  fatal.    Getty  v.  mon wealth  o.  Adams,  7  Met.  60. 
Shearer,  8  Harris,  Pa.  12 ;  Owings  v.  Ar-         9  Commonwealth  v.  Spilman,  124  Mast. 
not,  88  Misso.  400 ;  Hocker  v.  Jamison,  827 ;  Cocke  v.  Commonwealth,  18  Graft. 

2  Watts  &  S.  488 ;  Lisle  v.  Rogers,  18  B.  760.  And  see  People  v.  Marion,  29  Mich. 
Monr.  628.    And  see  Griffith  v   Cox,  1  81. 

Tenn.  210 ;   Ratcliff  v.  Planters'  Bank,  2 
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refers  to  a  bill  of  items,  the  latter  need  not  be  set  out  with  the 
former  in  an  indictment  for  the  forgery.1 

§  412.  Legislative  Changes  —  (Tenor  dispensed  with).  —  In  Eng- 
land, by  2  ft  3  Will.  4,  c.  123,  §  3,  it  was  made  unnecessary 
44  to  set  forth  any  copy  or  fac-simile  "  of  the  forged  instrument, 
and  any  description  of  it  "  in  such  manner  as  would  sustain  an 
indictment  for  stealing  the  same  "  was  declared  to  be  sufficient. 
44  This  statute,"  says  Archbold,  "has  been  held  to  apply  even  to 
instruments  which  are  not  the  subject  of  larcen}%  either  at  com- 
mon law  or  by  statute."  2  It  is  now  superseded  by  24  &  25  Vict, 
c.  98,  §  42,  permitting  the  instrument  to  be  alleged  simply  44  by 
any  name  or  designation  by  which  the  same  may  be  usually 
known,  or  by  the  purport  thereof,  without  setting  out  any  copy 
or  fac-simile  thereof,  or  otherwise  describing  the  same  or  the 
value  thereof." 8  In  like  manner,  in  some  of  our  States,  there 
are  statutes  variously  modifying  the  common-law  rule  on  this 
subject.4 

§  413.   Secondly.    The  Purport  Clause :  — 

Giving  Name  to  Forged  Instrument  —  In  many  of  the  cases  it 
seems  to  be  assumed,  while  probably  it  was  never  judicially  held, 
that  the  indictment  must  set  out  the  name  of  the  forged  instru- 
ment. And  where,  for  example,  it  was  given  as  a  44  crocket  for 
five  packs  of  linen  cloth,"  the  defendant  moved  in  arrest  of  judg- 
ment on  the  ground  that  the  quantity  of  cloth  was  uncertain. 
But  the  court  deemed  the  allegation  adequate.6  The  common 
method  of  averring  the  name  is  by  a  — 

Purport  Clause  —  What  —  Whether  neoessary.  —  In  the  ordinary 
form  of  the  indictment,  we  have  seen,6  the  recitation  of  the  tenor 


\ 


l  Rex  v.  Testick,  2  East  P.  C.  025,  1 
East,  181,  note ;  Ilex  v.  Thompson,  2 
Leach,  4th  ed.  682,  note.  See  post,  §  415 ; 
Rex  v.  Martin,  1  Moody,  483,  7  Car.  &  P. 
549;  Rice  v.  The  State,  1  Yerg.  432; 
Criin.  Law,  II.  §  540. 

>  Archb.  Crim.  PL  &  Ev.  10th  Lond. 
ed.  857.  And  see,  for  various  interpreta- 
tions, Reg.  v.  Robson,  2  Moody,  182,  9 
Car.  &  P.  423;  Reg.  v.  Collins,  2  Mood/ 
ft  R.  461 ;  Rex  v.  Martin,  1  Moody,  488; 
Rex  v.  Burgiss,  7  Car.  &  P.  490 ;  Rex  v. 
Brewer,  6  Car.  ft  P.  868 ;  Iteg.  v.  Sharpe, 
8  Car.  ft  P.  486 ;  Reg.  r.  Vaughan,  8 
Car.  ft  P.  276  ;  Reg.  v.  Da  vies,  9  Car.  ft 
P.  427;  Reg..p.  Smith,  2  Cox  C.  C.  368. 
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1  And  see  Archb.  Crim.  PI.  ft  Ev. 
19th  ed.  610. 

*  Tbe  State  v.  Pons,  28  La.  An.  43; 
The  State  v.  Nelson,  28  La.  An.  46; 
Commonwealth  v.  McKean,  98  Mass.  9 ; 
The  State  v.  Clinton,  07  Misso.  380;  Cole- 
man v.  Commonwealth,  25  Grat.  865, 879; 
The  State  v.  Hill,  80  Wis.  416 ;  Chides- 
ter  v.  The  State,  25  Ohio  State,  438 ; 
Commonwealth  v.  Hall,  97  Mass.  670; 
McGuire  v.  The  State,  87  Ala.  161 ;  Jones 
p.  The  State,  50  Ala.  161 ;  The  State  ». 
Johnson,  26  Iowa,  407. 

6  Reg.  r.  Browne,  6  Mod.  87 ;  0.  O. 
nom.  Reg.  v.  Brown,  8  Salk.  172. 

•  Ante,  §  401. 
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of  the  instrument  is  preceded  by  its  mention  as  "  purporting  "  to 
be  a ,  bond,  &c,  or  a  bill  of  exchange,  &c,  or  whatever  else  it 
appears  on  its  face  to  be.  This  is  termed  the  purport  clause. 
Now,  in  reason,  the  purport  of  recited  words  is  matter,  not  of 
fact,  but  of  law,  not  for  the  jury,  but  for  the  court,  and  on 
familiar  principles1  it  need  not  be  alleged.2  Therefore  it  is 
believed  that  the  purport  clause  in  the  indictment  for  forgery  is 
never  necessary.  It  may  contain  averments,  the  omission  where- 
of would  leave  the  indictment  inadequate  ; 8  but,  even  then,  the 
essential  matter  may  be  equally  well  set  out  by  some  other  form 
of  words. 

§  414.  Statutory  Name  of  Instrument  —  This  clause  is  appro- 
priate, is  essential  if  anywhere,  and  is  commonly  employed,  in 
indictments  on  the  statutes,  for  giving  the  statutory  name  to  the 
forged  instrument ;  because,  in  the  words  of  Starkie,  "  it  must 
invariably  be  shown  on  the  face  of  the  indictment,  by  proper 
averments,  that  the  instrument  forged  is  of  the  particular  kind 
prohibited  by  the  statute  upon  which  the  indictment  is  founded."  4 
So  the  pleader  says,  purporting  to  be  a  "bill  of  exchange,"  a 
u  bond,"  or  whatever  other  term,  correctly  designating  the  instru- 
ment, is  contained  in  the  statute.  But,  observed  Buller,  J.,  after 
explaining  that  the  forms  of  the  indictment  "  have  varied,  and 
have  been  different  from  each  other  at  different  periods  of  time :  '* 
**  If  indictments  for  forgery  were  now  merely  to  state,  that  the 
prisoner  *  forged  a  paper  writing  to  the  tenor  and  effect  following, 
&c.,'  and  the  instrument  set  out  appeared  on  the  face  of  it  .to  be 
a  bond,  or  bill  of  exchange,  or  any  other  of  the  instruments  de- 
scribed in  the  statute,  I  should,  as  at  present  advised,  see  no 
objection  to  such  a  form." 6  And  subsequent  adjudication  has 
established  this  dictum  in  authority ;  namely,  that  the  statutory 
name  of  the  forged  instrument  need  not  be  mentioned,  where,  on 
all  the  allegations,  the  court  can  see  that  it  is  one  the  forgery 
whereof  is  by  the  statute  made  punishable.6    Still,  — 


i  Vol.  I.  $  829-832,  514,  516. 

1  "  Purport."  —  The  purport  of  a 
writing  is  what  it  appears  on  its  face  to 
be.  Heuce,  among  other  consequences, 
the  forger  cannot  change  the  purport,  so 
aa  to  bring  his  forgery  within  the  statute, 
by  telling  any  falsehood  concerning  it. 
Rex  v.  Jones,  1  Leach,  4th  ed.  204, 2  East 
P.  C.  883, 1  Doug.  300.    See  Crim.  Law, 


II.  {  594,  note;  Rex  v.  Reading,  2  Leach, 
4th  ed.  590.    . 

8  Rex   v.  Wilcox,  Russ.  &  Ry.  60; 
Snow  v.  The  State,  14  Wis.  479. 

*  1  Stark.  Crim.  PI.  2d  ed.  104. 

*  Rex  o.  Gilchrist,  2  Leach,  4th  ed.  667, 
660,661. 

*  Commonwealth  v.  Castles,  U  Gray, 
128;  United  States  v.  Trout,  4  Bis.  106; 

173 


§416 


8PECIFIC  ISSUES  AND  OFFENCES.  [BOOK  XII. 


§  415.  Correctly  named.  —  If  the  indictment  undertakes  to  give 
to  the  instrument  its  statutory  name,  it  must  do  this  correctly; l 
"for  instance/'  says  Archbold,2  "if  a  bill  of  exchange  be  de- 
scribed as  a  promissory  note,  the  defendant  will  be  acquitted."  * 
But  a  bank  bill  may  be  designated  as  a  promissory  note ;  because, 
in  law,  it  is  such.4    And,  — 

Averring  Extrinsio  Matter.  —  Where  the  nature,  sort,  or  effect  of 
the  instrument  does  not  affirmatively  appear  on  its  face,  the 
extrinsic  matter  to  show  this  must  be  alleged.6  If,  for  example, 
by  usage,  or  in  consequence  of  facts  known  to  the  parties,  a 
writing  incomplete  in  its  terms  is  treated  as  a  receipt6  or  an 
order,7  or  if  initials  are  employed  instead  of  the  full  names,8  alle- 
gations supplying  the  omission  become  necessary.  But  "  the 
words  *4  Settled,  Sam.  Hughes,9  written  at  the  foot  of  a  bill  of 
parcels,  were  held  of  themselves  to  import  a  receipt  of  acquit- 
tance ; "  so  that  no  explanatory  averment  was  required*9 

§  416.  Harmony  of  Tenor  and  Purport  Clause*  —  (Repugnance).  — 
Where  the  purport  is  alleged,  whether  necessarily  10  or  not,11  the 


People  v.  Clements,  28  N.  Y.  193;  Fogg 
v.  The  State,  9  Yerg.  892;  The  State  v. 
Fenly,  18  Misso.  445 ;  United  States  v. 
Williams,  4  Bis.  802.  And  see  Reg.  m 
Pringle,  9  Car.  ft  P.  408,  2  Moody,  127 ; 
The  State  v.  Wheeler,  19  Minn.  98;  Peo- 
ple v.  Badgley,  16  Wend.  58 ;  The  State 
v.  Gardiner.  1  Ire.  27 ;  Sanderson's  Case, 
2  Lewin,  187 ;  Beg.  v.  Williams,  2  Den. 
C.  C  61,  4  Cox  C.  C.  856, 2  Eng.  L.  ft  Eq. 
588.  Clear  as  the  doctrine  which  renders 
the  purport  clause  unnecessary,  explained 
in  this  section  and  the  last,  thus  appears 
to  be,  it  is  still  not  certain  that  all  our 
courts  will  yield  to  it  their  assent  And 
see  The  State  v.  Brown,  4  K.  I.  628.  On 
the  other  hand,  "  I  conclude,"  says  Mc- 
Donald, J.  "  upon  principle  and  reason, 
that  in  no  case  of  an  indictment  describ- 
ing a  forgery,  and  setting  out  the  forged 
instrument  in  hcec  verba,  is  it  necessary 
to  superadd  the  purport  clause."  United 
States  v.  Williams,  4  Bis.  802,  804. 

»  Reg.  v.  Williams,  2  Car.  ft  K.  51 ; 
The  State  v.  Morton,  27  Vt  310;  Reg.  v. 
Williams,  2  Den.  C.  C.  61,  4  Cox  C.  C. 
856,  2  Eng.  L.  ft  Eq.  588 ;  Clark  *.  Com- 
monwealth, 16  B.  Monr.  206.  And  see 
The  State  v.  Ly  tie,  64  N.  C.  255 ;  People 
v.  Marion,  28  Mich.  255. 
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*  Archb.  Crim.  PI.  ft  Ev.  10th  Lond.  ed. 
857.    See  Rex  r.  Wilcox,  Russ.  ft  Ky.  50. 

*  See  Rex  v.  Hunter,  Russ.  ft  Ry.  511 ; 
Rex  v.  Birkett,  Russ.  ft  Ry.  251 ;  Com- 
monwealth v.  Butterick,  100  Mass.  1% 
16 ;  Lloyd  v.  Oliver,  18  Q  B.  471. 

*  Commonwealth  v.  Carey,  2  Pick.  47 ; 
Hobbs  v.  The  State,  9  Misso.  855;  Stat. 
Crimes,  §  386. 

*  Stat.  Crimes,  §  885,  841,  842;  Crim. 
Law,  II.  §  546 ;  ante.  §  402 ;  post,  §  418  a  ; 
The  State  r.  Briggs,  84  Vt.  501 ;  The 
State  v.  Wheeler,  19  Minn.  98:  Common- 
wealth v.  Hinds,  101  Mass.  200. 

*  Stat  Crimes,  §  842  ;  Rex  v.  Hunter, 
2  Leach,  4th  ed.  624,  2  East  P.  C  928. 

7  Stat.  Crimes,  §  835. 

8  Rex  v.  Barton,  1  Moody,  141;  By- 
nam  r.  The  State,  17  Ohio  State.  142. 

*  Archb.  ut  sup. ;  Rex  v.  Martin,  1 
Moody,  488 ;  Rex  v.  Houseman,  8  Car.  ft 
P.  180 ;  Reg.  v.  Vaughan,  8  Car.  ft  P. 
276;  Reg.  p.  Boardman,  2  Moody  ft  R. 
147, 2  Lewin,  181.  See  Reg.  v.  Rogers,  9 
Car.  ft  P.  41 ;  Rex  v.  Thompson,  2  Leach, 
4th  ed.  910. 

10  See,  however.  The  State  v.  Craw- 
ford, 18  La.  An.  800. 
"  The  State  v.  Shawley,  5  Hayw.  266 
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allegation  must  be  in  terms  harmonious  with  the  tenor,  or  the 
indictment  will  be  ill.1  If,  for  example,  the  name  of  the  maker 
of  a  forged  note  appears,  however  unnecessarily,  in  the  purport 
clause,  yet  if  it  varies  from  the  name  given  in  the  tenor  clause,  the 
repugnance  will  be  fatal.2  So  an  allegation  that  a  forged  check 
purports  to  be  u  on  the  City  Bank  of  Dallas  "  is  repugnant  to  a 
.  setting  out  of  the  check  in  the  tenor  clause  as  on  the  "City 
Bank,"  omitting  the  words  "of  Dallas;"  and  it  will  render  the 
count  bad.8  But  where  Tristram  Tupper  was  mentioned  in  the 
purport  clause  as  having  apparently  executed  a  forged  writing, 
and  by  the  tenor  clause  it  appeared  to  have  been  signed  T. 
Tupper,  then  the  forgery  was  charged  to  have  been  done  to 
defraud  Tristram  Tupper,  the  variance  was  adjudged  imma- 
terial.4 

§  417.  Thirdly,  Further  of  the  Allegations  relating  to  the  Forged 
Writing :  — 

Other  Repugnanoe.  —  There  should  be  no  other  repugnance.6 
Thus,  — 

"  Signed."  —  It  is  bad  to  say  that  the  writing  was  "  signed  "  by 
the  apparent  maker;  because,  if  it  was,  it  was  not  forged.6 
But,— 

§  418.  •  Forged."  —  Though  not  strictly  accurate,  still,  if  a 
statute  makes  it  punishable,  for  example,  to  "  forge  any  will,  or 
bond,  or  writing  obligatory"  &c,  "  it  may  be  averred  in  the  indict- 
ment," says  Starkie,7  "  that  the  defendant  forged  the  will,8  bond, 
or  writing  obligatory."  9    On  the  other  hand,  — 

u  Forged  a  Writing  purporting."  —  Instead  of  such  form,  "  it  is," 
continues  this  author,  "  in  all  cases  proper  and  seemingly  more 
correct  to  aver,  that  the  defendant  forged  and  counterfeited  a 


1  The  State  v.  Farrand,  8  Halst.  883; 
The  State  v.  Bean,  19  Vt.  630;  Rex  v. 
Gilchrist,  2  Leach,  4th  ed.  657. 

3  The  State  v.  Houseal,  2  Brev.  219, 
222.  And  see  Rex  v.  Heeres,  2  Leach, 
4th  ed.  808 ;  Rex  v.  Edsall,  1  East,  180, 
note. 

*  Roberts  v.  The  State,  2  Texas 
Ap.  4. 

«  The  State  v.  Jones,  1  McMul.  230. 
Compare  this  case  with  the  cases  cited  in 
the  last  note  but  one.  And  see  The 
State  v.  Calyin,  R.  M.  Charl.  161 ;  The 
Stall  o.  Gustin,  2  Southard,  749;  Com- 


monwealth v.  Hall,  97  Mass.  670 ;  Fogs;  v. 
The  State,  9  Yerg.  892 ;  The  8tate  v. 
Bibb,  68  Misso.  286. 

»  Vol.  I.  f  490 ;  The  State  v.  Cook,  62 
Ind.  674. 

•  Rex  v.  Carter,  2  East  P.  C.  986. 
And  see  Vol.  I.  {  490. 

1  1  Stark.  Crim.  PI.  2d  ed.  104,  106. 
'  Rex  v.  Birch,  1  Leach,  4th  ed.  79,  8 
East  P.  C.  980. 

•  Dunnett's  Case,  2  East  P.  C.  066; 
The  State  v.  Gardiner,  1  Ire.  27;  People 
v.  Renders,  12  Wend.  426.  And  see  The 
State  v.  Houseal,  2  Brer.  219. 
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certain  paper  writing  purporting  to  be  the  last  will  (or  other  in- 
strument whose  forgery  is  penal)."  So  that  the  pleader  has  his 
election  of  the  two  forms.1     Again,  — 

Forging  indorsement.  —  It  is  not  ill  to  allege  that  the  defend- 
ant forged  an  indorsement  on  a  promissory  note,  in  a  case  where 
only  by  the  indorsement  would  the  writing  become  in  its  terms 
complete  as  such  note.2 

§  418  a.  Prima-faoie  Case  —  Ambiguities  in  Instrument  —  Since 
the  indictment  must  show  prima  facie  guilt,8  and  there  are  in- 
struments the  legal  efficacy  whereof  is  on  their  face  uncertain 
assuming  them  to  be  genuine,1  something  more  than  a  mere  set- 
ting out  of  the  writing  by  its  tenor  is  in  these  circumstances 
required.6  This  has  been  already  in  part  explained.8  For 
example,  — 

Agenfs  Order  on  Principal  —  If  the  alleged  forgery  consists  of 
an  order  drawn  by  an  agent  on  his  principal,  and  the  defendant's 
intent  is  charged  to  be  to  defraud  the  principal,  authority  in  the 
agent  thus  to  bind  him  must  be  averred ;  because  otherwise,  said 
Pearson,  C.  J.  "  there  is  nothing  from  which  the  court  can  see 
that  the  false  paper  had  a  tendency  to  defraud  "  this  particular 
person.7  But  doubtless  if  the  intent  were  laid  to  defraud  the 
one  to  whom  the  order  was  passed,  no  such  allegation  of  author- 
ity would  be  required  ;  because  forgery  may  be  committed  even 
of  a  fictitious  name.8    Again,  — 

Under  Seal  —  ("  Deed  "  —  "  Bond  ")• —  If  the  instrument  is  of  a 
sort  which  will  have  effect  only  when  under  seal,  or  if  by  the 
statute  it  must  be  a  u  bond  "  or  "  deed,"  where  a  seal  is  by  law 
implied,9  terms  indicating  a  seal  must  be  employed  in  the  in- 
dictment.10 For  this  purpose,  the  word  "deed"  alone,  for  ex- 
ample, will  suffice.11     But  where  the  forgery  is  of  a  deed  of  land, 


*  Rex  v.  Birch,  1  Leach,  4th  ed.  79,  2 
W.  Bl.  790, 2  East  P.  C.  980. 

3  Commonwealth  v.  Daliinger,  118 
Mass.  439. 

*  Vol.  I.  §  826,  609,  618,  619,  621. 
«  (Mm.  Law,  II.  §  646. 

*  Clarke  v.  The  State,  8  Ohio  State, 
630,  634  ;  Commonwealth  v.  Hinds,  101 
Mass.  209, 211 ;  Rembert  v.  The  State,  68 
Ala.  407;  Vincent  v.  People,  6  Parker 
C.  C.  8a  And  see  Williams  v.  The 
Bute,  61  Ga.  636;  Drake  v.  The  State, 
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19  Ohio  State,  211 ;  People  v.  Tomlinson, 
86  Cal.  603. 

•  Ante,  §  416. 

7  The  State  r.  Thorn,  66  N.  C.  644, 
646.    See  Crim.  Law,  II.  §  643,  699. 

8  Crim.  Law,  II.  §  648, 647 ;  post,  §  428. 

•  Bishop  Con.  §  14. 

"  Rex  v.  Newton,  8  Keb.  866,  867, 388, 
cited  2  Ld.  Raym.  921 ;  Reg.  v.  Goddard, 
2  Ld.  Raym.  920. 

11  Paige  v.  People,  8  Abb.  Ap.  489; 
The  State  v.  Fisher,  66  Misso.  437.  See 
The  State  v.  Lytle,  64  N.  C.  266. 
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the  indictment  need  not  go  further  and  allege,  that,  had  it  been 
valid,  it  would  have  conveyed  the  land.1 

§  419.  In  Forgeriea  by  altering.  —  An  alteration  of  an  instru- 
ment—  as,  for  example,  a  written  contract  —  makes  the  altered 
instrument,  in  law,  a  new  one.2  When,  therefore,  the  forgery 
consists  in  altering  a  genuine  writing,8  it  being  the  same  in  law 
as  to  forge  the  whole,  the  indictment  may  lay  the  forgery  as  of 
the  whole,  according  to  the  legal  effect  of  the  transaction,  or 
specially  aver  the  alteration,  according  to  the  outward  form,  at 
the  election  of  the  pleader.4  And  proof  of  a  material  alteration,6 
or  of  the  forgery  of  a  material  part,6  will  sustain  a  charge  of 
forging  the  entire  instrument.  If  the  pleader  adopts  the  out- 
ward form,  and  avers  that  the  defendant  altered  a  genuine 
instrument,  he  must  set  out  such  instrument  by  its  tenor  as  it 
was  before  the  alteration,  and  then  distinctly  state  what  altera- 
tion was  made.7 

§  420.  Fourthly.  The  Allegation  of  the  Fraudulent  Intent  and 
of  the  Person  meant  to  be  defrauded :  — 

Essential  —  (Publio  Forgeries  —  Private).  —  Since  forgery  is  an 
actual  or  attempted  cheat,8  the  fraudulent  purpose,  and  the  name 
of  the  individual  meant  to  be  cheated,  must,  as  in  other  cheats,9 
be  charged  in  the  indictment  when  known,  and  proved  at  the 
trial.10  If  the  contemplated  fraud  is  to  take  effect  on  the  public,11 
then  the  allegation  should  accord  with  this  fact.12 

§  421.  How  definite  the  Allegation  —  (Manner  of  Fraud).  —  De- 
tails, like  the  manner  in  which  the  fraud  was  meant  to  be  effected, 


1  The  State  v.  Fisher,  supra.  And 
compare  with  United  States  v.  Lawrence, 
18  Blatch.  211. 

2  Bishop  Con.  §  35,  648,  647. 

l  Crim.  Law,  II.  §  623,  678-678. 

«  Vol.  I.  §  882-334  ;  The  State  v. 
Gardiner,  1  Ire.  27 ;  The  State  v.  Weav- 
er, 18  Ire.  491 ;  Bittings  v.  The  State, 
66  Ind.  101 ;  People  v.  Marion,  29  Mich. 
81. 

*  The  State  v.  Gardiner,  supra ;  The 
8tate  v.  Marvels,  2  Hairing.  Del.  627. 

*  Commonwealth  v.  Butterick,  100 
Mass.  12, 18 ;  People  t*.  Clements,  26  N.  Y. 
193. 

*  The  State  v.  Fisher,  68  Misso.  266 ; 
The  State  t>.  Bryant.  17  N.  II.  323 ;  Bit- 
tings  u.  The  State,  supra ;  Kahn  v.  The 
8tate,  68  Ind.  168.    And  see  Moore  v. 

TOI.  II.  12 


The  State,  83  Ga.  226;  The  State  v. 
Greenlee,  1  Dev.  628,  626. 

s  Ante,  §  399. 

•  Ante,  §  168,  169. 

"  Crim.  Law,  II.  §  643;  1  Stark.  Crim. 
PI.  2d  ed.  112;  Archb.  Crim.  PI.  &  Ev. 
10th  Lond.  ed.  868 ;  The  8tate  v.  Odel, 
8  Brev.  662 ;  Harrington  v.  The  State,  64 
Missis.  490;  Cunningham  v.  The  State, 
49  Missis.  686 ;  Reg.  r.  Tylney,  1  Den. 
C.  C.  819;  Reg.  v.  Powner,  12  Cox  C.  C. 
286,  4  Eng.  Rep.  626;  Shinn  v.  The 
8tate,  67  Ind.  144. 

«  Crim.  Law,  II.  §  161,  696. 

"  Ante,  §  210,  233,  243 ;  Gregory  v. 
The  State,  11  Ohio  State,  829,  Cunning- 
ham p.  The  State,  supra ;  The  State  v. 
Kimball,  60  Maine,  409. 
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need  not  be  mentioned ;  but  "  it  is  sufficient  to  aver  a  general 
intent  to  defraud  a  certain  person,  which  intention  may  be  made 
out  by  the  facts  in  evidence  at  the  trial." 1  Nor  need  the  resi- 
dence of  such  person  be  given,  unless  made  essential  by  special 
terms  in  the  statute.2  The  intent  may  be  laid  to  defraud  a  town- 
ship named s  or  the  State,4  if  such  is  the  fact. 

§422.   Defraud  whom?  —  (Eleotion).  —  Generally,  not  always, 
the  indictment  may  lay  the  intent  to  be  to  defraud  one  or  another ' 
of  two,  and  sometimes  even  of  more,  persons  or  corporations,  at 
the  election  of  the  pleader.6    Thus,  — 

One  whose  Name  is  forged  —  One  passed  to.  —  Where  the  forgery 
is  of  the  name  of  an  existing  person  or  corporation,  the  law  pre- 
sumes that  the  forger  intended  to  defraud  this  person  or  corpora- 
tion, and  the  indictment  may  lay  his  intent  accordingly,  whatever 
the  real  fact  may  be?  He  meant  also  to  defraud  the  person  to 
whom  he  passed  or  attempted  to  pass  the  forged  writing  for 
/alue;  and  the  pleader  may  so  lay  the  intent,  if  he  chooses.7 
But,— 

§  423.  Fictitious  Name.  — Where  the  forgery  is  of  a  mere  fictitious 
name,  whether  of  a  person  or  corporation,  an  indictment  which 
lays  the  intent  to  be  to  defraud  such  non-existing  person  or  cor- 
poration cannot  be  sustained  by  proof,  so  that  practically  it  will 
be  ill.8    Yet  the  other  form  remains  for  a  case  of  this  sort. 

§  424.  Defraud  Partners.  —  If  the  intent  is  to  defraud  a  firm, 
the  allegation  is  not  required  to  be  in  the  form  essential  in 
laying  ownership.    There  the  indictment  must  set  out  all  the 

1  Rex  u.  Powell,  1  Leach,  4th  ed.  77,  *  Cunningham  v.  The  State,  49  Missis. 

78,  2  W.  Bl.  787,  2  East  P.  C.  976 ;  Paige  686. 

p.  People,  8  Abb.  Ap.  489.    See  People  5  Crim.  Law,  II.  §  548,  598,  599. 

v.  Marion,  28  Mich.  255.     Did  forge  a  8  lb. ;  Rex  v.  Mazagora,  Rubs.  &  Ry. 

promissory  note  for  60/.,  "on  which  said  291;  Rex  r.  Sheppard,  Russ.  &  Ry.  169; 

promissory  note  is  an  indorsement  as  fol-  Rex  v.  Uolden,  Russ.  &  Ry.  154,  2  Leach, 

lows:  C.  J.,  with  intent  to  defraud  W.  4th  ed.  1019,   2  Taunt.   884;    Reg.  v. 

R.  S.,"  sufficiently  charges  that  the  fraud  Cooke,  8  Car.  &  P.  586 ;  The  State  v. 

meant  was  to  be  effected  through  the  Haynes,  6  Coldw.  650 ;    Shinn  v.  The 

mote,  not  the  indorsement.    Rex  v.  James,  State,  67  Ind.  144. 

7  Car.  &  P.  653.    The  intent  must  be  ?  lb. ;    United    States   v.   Shellmire, 

charged  directly,  and  not  as  a  mere  legal  Bald.  870 ;  Rex  v.  Rush  worth,  Russ.  & 

deduction  from  alleged  facts.    Drake  w.  Ry.  817,  1  Stark.  896 ;  Harris  v.  People, 

The  State,  19  Ohio,  211 ;   Vol.  L  §  825,  9  Barb.  664;  Reg.  v.  Cooke,  8  Car.  &  P. 

608,520.  686;  Rex  v.  Holden,  Russ.  &  Ry.  154, 

9  The  State  p.  Houseal,  2  Brev.  219.  2  Leach,  4th  ed.  1019,  2  Tamt   264; 

c  Gregory  v.  The  State,  11  Ohio  State,  Hooper  r.  The  State,  8  Humph  9& 

829  5  Crim.  J  Ayr,  1L  §  548. 
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names  of  joint  owners.1  But  here,  when  a  forger  means  to  de- 
fraud two  or  more  persons,  whether  constituting  a  firm  or  not, 
his  intent  is  also  to  defraud  each  of  them ;  therefore  the  indict- 
ment may  lay  it  as  to  all,  or  as  to  one  or  more  less  than  all,  at 
the  pleader's  pleasure.2 

§  425.  In  Uttering*  fta  —  (Knowledge  of  Forgery).  —  Where 
the  indictment  is  for  uttering  the  forged  instrument,  or  for  hav- 
ing it  in  possession  with  intent  to  utter  it,  or  the  like,  knowledge 
of  its  spurious  character  is  an  essential  element  in  the  criminal 
intent,  and  it  must  be  alleged  and  proved.8    And  — 

name  in  Uttering.  —  An  indictment  for  uttering  should  give  the 
name  of  the  person,  if  known,  to  whom  the  forged  instrument 
was  tendered ;  or,  if  not  known,  state  this  fact  in  excuse  for  the 
omission.4 

§  425  a.  Intents  in  Different  Counts  —  One  Count.  —  The  intent 
may,  to  avoid  danger  of  a  variance,  or  difficulties  in  the  proofs, 
be  set  out  in  separate  counts  as  being  to  defraud  different  indi- 
viduals or  corporations,  —  a  method  sometimes  recommended.6 
In  reason,  distinct  counts  are  unnecessary ;  but  the  intent  to 
defraud  any  number  of  probable  persons  or  corporations  may  be 
laid  in  one  count,  which  will  not  thereby  be  rendered  double, 
and  the  allegation  will  be  sustained  by  proof  of  it  as  to  any  one 
of  them.  The  writer  does  not  remember  to  have  seen  this  method 
practised.6 

§  425  J.  Legislative  Changes.  —  In  England,  it  has  been  ren- 
dered by  statute  unnecessary  to  mention  the  name  of  the  person 
meant  to  be  defrauded,  and  only  a  general  allegation  of  fraudu- 
lent intent  is  required.7  This  sort  of  legislation  has  been  adopted 
in  some  of  our  States.8 


i  Pott,  $  728.  »  Archb.  Crim.  PL  ft  Et.  10th  Lond. 

*  The  State  v.  Hastings,  68  N.  H.  462 ;  ed.  858 ;  8  Chit.  Crim.  Law,  1048  et  seq. 
People  v.  Curling,  1  Johns.  320 ;  Dixon's         *  Compare  ante,  {  160,  424 ;  Rex  v. 
Case,  2  Lewin,  178 ;  Reg.  v.  Hanson,  2  Lorell,  1  Leach,  4th  ed.  248 ;  Noakes  v. 
Moody,  246 ;  Rex  v.  Lorell,  1  Leach,  4th  People,  25  N.  Y.  880,  887,  888. 

ed.  248.    See  The  State  v.  Harrison,  60         *  Crim.  Law,  II.  §  690 ;  Archb.  Crim. 

K.  C.  148.  PI.  ft  Et.  10th  ed.  605,  611.     8tat.  14 

*  Anderson  v.  The  State,  7  Ohio,  2d  &  16  Vict.  c.  100,  §  8,  is  re-enacted  ill  24 
pt  260;  Anonymous,  11  Mod.  8.  &  26  Vict.  c.  98,  §  44;  Reg.  v.  Trenfleld, 

*  Ante,  $269;  McClellan  v.  The  8tate,  1  Fost.  ft  P.  48.  As  to  the  indictment 
82  Ark.  609 ;  Anonymous,  1  East  P.  C.  under  7  Geo.  4,  c.  46,  see  Rex  v.  James, 
180;  Buckley  v.  The  State,  2  Greene,  7  Car.  ft  P.  668. 

Iowa,  162;  ante,  f  404.  *  McClure  v.  Commonwealth  9Norri% 

Pa.  863. 
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§  426.  Fifthly.  The  Allegation  of  the  Criminal  Act :  — 
•Did  Forgo  and  Counterfeit"  —  ("Faiiely").  —  "It  is  sufficient 
to  allege,"  says  Starkie,  "  that  the  defendant  forged  and  counter- 
feited, though  it  is  usual  to  aver  that  he  did  falsely  forge  and 
counterfeit ;  for  the  adverb  is  sufficiently  implied  in  the  former 
words."1  Other  adverbs  and  verbs  are  sometimes  connected 
with  these ;  but  they  are  obviously  unnecessary  when  these  are 
employed,  and  the  offence  is  only  misdemeanor.2  A  Kentucky 
statute  regulating  indictments  requires  them  to  state  the  acts 
constituting  the  offence,  in  ordinary  and  concise  language,  and  in 
such  a  manner  as  to  enable  a  person  of  common  understanding 
to  know  what  was  intended ; 8  and,  though  this  provision  is, 
except  as  to  the  "  ordinary  and  concise  language,"  only  an 
affirmation  of  the  common-law  rule,4  the  court  of  this  State  holds 
the  common-law  form,  "  forged  and  counterfeited,"  to  be,  under 
it,  inadequate,  as  averring  a  legal  conclusion  instead  of  the  re- 
quired act.6  But  probably  the  majority  of  courts  would  accept 
the  common-law  rule,  which  this  statute  confirms,  in  interpreta- 
tion of  the  statute  ;  and  hold,  as  the  courts  from  time  immemorial 
have  done,  that  "forge  and  counterfeit"  denote  an  act  —  the 
act  of  forging ;  and,  since  this  is  also  the  language  of  common 
speech,  they  would  deem  it  ordinary,  concise,  and  plain  even  to 
the  unlettered  understanding. 

i  1  Stark.  Crim.  PI.  2d  ed.  98,  referring  krans  v.  People,  6  Thomp.  &  C.  467,  8 

to  2  East  P.  C.  985 ;  Rex  r.  Mariot,  2  Hun,  287.    The  late  forms  in  Arch  bold 

Lev.  221 ;   Rex  v.  Dawson,  1  Stra.  19.  have   simply    "  feloniously   did   forge," 

See,  also,  Reg.  v.  King,  7  Mod.  150,  1  Archb.  Crim.  PI.  &  Ev.  19th  ed.  609; 

Salk.  342 ;   Rex  v.  Johnson,  2  Show.  1 ;  Archb.  New  Crim.  Proced.  534.    And  so 

2  Rus8.  Crimes,  5th  ed.  695.  the  form  seems  to  have  been  in  Rex  v. 

3  Some  of  the  forms  are,  "  unlawfully,  James,  7  Car.  &  P.  553.    Probably  it  is 

knowingly,  and    falsely  did   forge  and  not  necessary,  even  at  the  common  law, 

counterfeit,"    Archb.   Crim.   PI.   &   Ev.  to  employ  both  the  verbs  "forge"  and 

10th  Lond.  ed.   391;  "feloniously  did  "counterfeit;"  and  plainly,  where  the 

forge   and   counterfeit,"  3    Chit.  Crim.  indictment  is  on  a  statute,  only  the  statu- 

Law,   1048  ;    "  knowingly,  falsely,   and  tory  term  will  be  required.    The  expres- 

fraudulently  did  write  and  counterfeit,"  sion  "to  counterfeit"  carries  to  the  mind 

Rex  v.  Rutter,  Trem.  P.  C.  127 ;  "  subtily,  the  idea  of  a  false  making ;  and  East  says 

falsely,  and  fraudulently  did  make  and  that  "  forge  "  "  is  always  taken  in  an  evil 

forge,"  Rex  v.  Ivy,  Trem.  P.  C.  136;  "did  sense  in  our  law."    2  East  P.  C.  985. 
unlawfully  and  feloniously  falsely  make,         s  S towers  v.  Commonwealth,  12  Bush, 

forge,   and    counterfeit,"  The   State   v.  342. 

Kroeger,  47  Misso.  652;  "feloniously  did         *  Vol.  I.  §  829-335,  508,  614. 
forge  and  counterfeit,"  Van  Home  v.  The         *  Commonwealth  o.  Williams,  13  Bush, 

State,  6  Pike,  349;  "did  make,  forge,  267;   Stowers  v.  Commonwealth,  supra, 

and  counterfeit,"  The  State  v.  Johnson,  See  The  State  v.  Knippa,  29  Texas,  296. 
26  Iowa,  407;  nearly  the  same,  Rose- 
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"  Alter."  —  Where  the  alteration  of  a  valid  instrument  is 
specially  charged,1  there  appears  to  be  at  the  common  law  no 
one  established  form  of  words  for  this,  but  each  case  assumes  the 
form  indicated  by  its  special  facts.2  If  the  statute  has  the  word 
u  alter,"  it  will  almost  and  perhaps  absolutely  as  of  course  be 
employed  in  the  indictment ; s  and  so  it  may  be  in  an  indictment 
on  a  statute  without  this  word,  if  the  accompanying  averments 
bring  the  case  within  the  statute.4 

■  Feloniously."  —  In  perhaps  the  greater  number  of  our  States, 
if  the  forgery  is  felony,  it  must  be  alleged  to  have  been  done 
"  feloniously."  6 

"Forge"  or  "utter"  as  to  Instrument  —  A  due  connection  should 
be  made  between  the  words  indicating  the  criminal  act  and  those 
setting  out  the  false  instrument ;  as,  it  is  ill  to  say  that  the  de- 
fendant forged  a  writing  containing  the  one  forged.8  The  aver- 
ment may  be  that  he  uttered  a  "  false,  forged,  and  counterfeited 
bank-note ; "  these  words  not  being  repugnant.7  They  signify 
that  the  instrument  purports  to  be,  but  is  not,  genuine.8  And 
the  allegation  may  be,  that  the  defendant  falsely  forged  a  false 
writing.9 

II.    The  General  Doctrine  of  the  Evidence. 

§  427.  in  General.  —  The  proofs  of  this  offence  depend  partly 
on  rules  special  to  it,  but  more  on  those  common  to  all  issues. 
We  shall,  in  this  sub-title,  collect  pretty  fully  such  of  the  former 
as  we  have  not  already  considered  in  connection  with  the  indict- 

1  Ante,  §419.  "batch"  by  erasing  ire,  and  inserting 

*  An  indictment  for  altering  a  record  ate,  and  this  was  held  to  be  proved  by 

set  out  an  entry  therein,  and  averred  showing  a  substitution  of  at  for  s'r.    The 

that  the  defendant  afterward,  at  a  time  State  v.  Rowley,  Brayt.  76. 
and  place,  "falsely,  unlawfully,  fraudu-         *  Archb.  New  Crim. Proced.  685 ;  Rex 

lent  y,  and  deceitfully  did  erase,  expunge,  ».  Post,  Russ.  &  Ry.  101.    See  The  State 

and  entirely  obliterate"  the  same;  and  v.  Knippa,  29  Texas,  295. 
afterward,  at  the  said  time  and  place,         *  Els  worth's  Case,  2  East  P.  C.  986. 
on  another  folio,  "  falsely,  unlawfully,         •  Vol.  I.  §  634-636. 
fraudulently,  and  deceitfully  did  forge,         6  Rex  v.  Neck,  2  Show.  472. 
write,  enter  and  insert"  words  set  out.         7  Mackey  v.  The  State,  S  Ohio  State, 

Rex   v.  Newman,  Trem.  P.  C.  ISO.    In  862,    perhaps   overruling    or  qualifying 

another  case,  the  averment  was,  that,  in  Kirby  v.  The  State,  1  Ohio  State,  185. 
the  writing  set  out,  the  defendant  altered         ■  United  States  v.  Howell,  11  WaL 

a  word  mentioned  by  erasing  certain  let-  482. 

ters  and  substituting  others.    The  exact         9  Rez  v.  Goate,  1  Ld.  Raym.  787. 
charge  was,  that  he  altered  "  birch "  to 

181 


§  428  SPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  XII. 

ment ;  and,  for  the  convenience  of  practitioners,  bring  to  view 
some  of  the  latter.     The  order  of  the  topics  is  not  material. 

Intent  to  defraud. —  The  intent  to  defraud  a*  person,  body  of 
people,  or  the  public,  not  necessarily  a  fraud  consummated,1  must 
be  proved,  in  general  and  as  to  the  individual,  in  conformity  to 
the  allegation.2  The  question  is  for  the  jury,3  who  still  are  to 
proceed  by  rules ;  thus,  — 

§  427  a.  Presumed.  —  Where  the  intent  alleged  is  to  defraud 
the  person  whose  name  is  forged,  it  should  be  presumed  from  the 
forgery  itself  without  further  proof.4  So  the  intent  to  defraud 
the  one  to  whom  the  defendant,  with  knowledge  of  the  forgery,5 
passed  or  offered  the  forged  instrument  for  value  may  be  inferred 
by  the  jury  without  other  evidence.6  In  aid  of  this  presumption, 
or  as  applicable  in  cases  affording  no  scope  for  it,  other  proofs 
may  be  adduced ; 7  as,  — 

§  428.  Other  Instances.8  —  Distinguishing  the  forging  from  the 
uttering,  where  the  indictment  is  for  the  former,  it  is  not  per- 
missible to  show  against  the  defendant  that  he  has  committed  or 
confessed  another  forgery,  or  uttered  another  forged  instrument.0 
But  where  the  indictment  is  for  uttering,  or  any  other  kindred 
form  of  the  offence,  and  it  becomes  necessary  to  prove  his  knowl- 
edge of  the  falsity  of  a  writing  which  he  may  not  have  forged 
himself,10  other  utterings  or  possessions  of  like  forged  instruments 
are  admissible,  as  explained  in  the  first  volume.11    The  fact  of 

• 

»  Crim.Law,II.  §  508;  Rex  v.  Crooke,  1  Cox  C.  C.  170,  1  Car.  ft  K.  741 ;  Ed- 

2  Stra.  901 ;   Rex  v.  Goate,  1  Ld.  Raym.  wards  v.  Buchanan,  8  B.  &  Ad.  788 ;  Rex 

737.    As  this  is  an  'attempt,  the  offence  v.  Jones,  2  East  P.  C.  991 ;  The  State  v. 

may  exist  though  from  circumstances  un-  Kimball,  50  Maine,  409 ;  Commonwealth 

known  to  the  defendant  there  can  be  no  v.  Starr,  4  Allen,  801 ;  Reg.  v.  Hanson, 

consummation    of  the   fraud.      Rex    ».  Car.  &  M.  884. 

Holden,  Russ.  ft  Ry.  154.     See  Crim.  *  People  v.  Marion,  29  Mich.  81. 

Law,  I.  §  73&-7C4,  748,  754.  ■  Vol.  I.  §  1120-1 129. 

*  Ante,  §  420  et  seq. ;  Reg.  v.  Tylney,  1  •  Vol.  I.  §  1124 ;  People  v  Corbin,  66 
Den.  C.  C.  819.  N.  T.  963 ;  Morris  v.  The  State,  8  Sm.  ft 

*  Gooden  v.  The  State,  55  Ala.  178.         M.  762 ;   Dow  v.  S penny,  29  Mis«o.  886 ; 
4  Ante,  .$   422  ;    Henderson   v.  The    Reg.  v.  Moore,  1  Fost.  &  F.  78.    See  Bluff 

State,  14  Texas,  508.  v.  The  State,  10  Ohio  State,  547 ;  Mana- 

*  Ante,  I  425.  way  v.  The  State,  44  Ala.  875;  Hartford 
8  Ante,  $  422 ;  Rex  v.  Carter,  7  Car.  ft    Bank  ».  Hart,  8  Day,  491. 

P.  184 ;  Rex  v.  Sheppard,  Russ.  ft  Ry.  10  Ante,  §  425. 

169 ;   Kex  ».  Crowther,  6  Car.  ft  P.  816;  "  Vol.  1.  §  1126-1128 ;   Reg.  v.  Salt,  8 

Bex  v.  James,  7  Car.  ft  P.  558.    See  Rex  Fost.  ft  F.  884 ;  McCartney  v.  The  State, 

v.  Harvey,  2  B.  &  C.  257 ;  Rex  v.  Birkett,  S  Ind.  858 ,   Commonwealth  v.  Stone,  4 

Russ.  ft  Ry.  80 ;  Reg.  v.  Cooke,  8  Car.  ft  Met.  43 :  Reg.  v.  Green,  8  Car.  ft  K.  209  ; 

P.  682  i  Reg.  v.  Carter,  1  Den.  C  C  65,  Commonwealth  v.  Miller,  8  Cush.  248; 
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such  instruments  being  forgeries  must  be  shown ; 1  and,  it  would 
seem,  the  time  of  the  utterings  should  not  be  too  remote,  —  a 
question  as  to  which  the  discretion  of  the  judge  presiding  at  the 
trial  is  probably  the  chief  guide.2  Some  of  the  cases  reject  all 
utterings  subsequent  to  the  one  on  trial,  unless  a  connection  is 
disclosed  between  them  and  it ; *  but  the  better  practice  is  be- 
lieved to  be,  in  general,  to  admit  them.4    Again,  — 

Conduct.  —  That  the  defendant  made  false  representations  at 
the  time  of  the  uttering,5  that  he  fabricated  a  deposition  to  prove 
the  forged  writing  genuine,6  that  his  statements  concerning  th6 
source  whence  he  obtained  it  have  been  contradictory,7  and  other 
like  equivocations  and  suspicious  doings,8  may  be  shown  against 
him.     So  — 

Co-conspirator  —  (Possession,  Ac.).  —  Admissions,  the  posses* 
sion  of  other  forgeries,  other  utterings,  and  the  like,  by  a  person 
proved  to  be  a  co-conspirator  with  the  defendant  in  the  forgery 
or  uttering,9  may  be  given  in  evidence  on  principles  already 
explained.10    Again, — 

Knowledge,  —  of  a  sort  enabling  the  defendant  to  detect  the 
forgery,  may  be  shown  against  him,  on  an  indictment  for  utter- 
ing, as  ground  for  the  inference  that  he  knew  the  instrument  to 
be  forged.11 

Rex  r.  Hough,  Rum.  &  Ry.  120;  The  6  Mich.  248;  The  State  v.  Freeman,  4 

State  r.  Brown,  4  R.  I.  528 ;  Steele  *.  Jones,  N.  C.  6. 

People,  45  III.  152;  The  State  v.  Wil-  *  Ante,  f  180;  Hendrick  v.  Common- 

liams,  2  Rich.  418 ;  Reed  v.  The  State,  wealth,  5  Leigh,  707 ;  Rex  v.  Smith,  4 

15   Ohio,   217.      See  United    States   v.  Car.  &  P.  411.    See  ilex  p.  Smith,  2  Car. 

Roudenbush,  Bald.  614 ;  United  States  &  P.  633. 

v.  Doebler,  Bald.  619 ;  Bluff  v.  The  State,  »  Rex  v.  Sheppard,  Russ.  &  Ry.  169. 

10  Ohio  State.  647.  «  The  State  ».  Williams,  27  Vt.  724. 

1  Rex  v.  Millard,  Russ.  &  Ry.  245;  7  Commonwealth    v.   Starr,  4  Allen, 

People  v.  Dibble,  8  Abb.  Ap.  518 ;  Dibble  301 ;  Perdue  v.  The  State,  2  Humph.  494. 

v.  People,  4  Parker  C.  C.  199 ;  The  State  5  Vol.  I.  §  1249-1254 ;  Commonwealth 

v.  Cole,  19  Wis.  129;  Reed  v.  The  State,  v.  Edgerly,  10  Allen,  184;  Rex  v.  Forbes, 

supra.  7  Car.  &  P.  224 ;  Commonwealth  v.  Halt, 

*  Reg.  v.  Salt,  8  Fost  &  F.  834,  836.  4  Allen,  805. 

And   see  The  State  t>.   Brown,  supra ;  •  United  States  v.  Craig,  4  Wash.  C.  C. 

Steele  v.  People,  supra;   Rex  v.  Balls,  729. 

1  Moody,  470;  McCartney  v.  The  State,  10  Vol.  I.  $  1248;  ante,  §  229,  280; 

supra;    People  v.  Frank,  28  Cal.  507;  The  State  v.  8palding,  19  Conn.  233, 287 ; 

Bersch  p.  The  State,  18  Ind.  434 ;  Rex  v.  People   v.  Thorns,  8    Abb.   Ap.  571,  8 

Millard,  supra.  Parker   C.   C.   256 ;    United    States    v. 

1  Rex  o.  Taverner,  Car.  Crim.  Law,  Doebler,  Bald.  619;   Reg.  v.  Farley,  1 

8d  ed.  196 ;   Dibble  v.  People,  4  Parker  Den.  C.  C.  197,  2  Car.  &  K.  818,  2  Cox 

C.  C.  199.     See  People  v.  Dibble,  8  Abb.  C.  C.  82. 

Ap.  518.     And  see  People  v.  Wood,  8  X1  Commonwealth  v.  Hall,  4  Allen,  805 ;. 

Parker  C.  C.  681 ;  People  v.   Stewart,  Rex  v.  Harris,  7  Car.  &  P.  429. 
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§  429.  Who  "Witnesses  —  The  general  rules  for  determining 
who  may  be  witnesses  in  criminal  causes,  stated  in  the  first 
volume,1  ate  applicable  the  same  in  forgery  as  in  other  offences. 
Some  particulars  for  this  place  are,  — 

Person  whose  Name  is  forged.  —  It  was  the  common-law  rule  in 
England,  that,  by  reason  of  an  assumed  interest  in  procuring  a 
conviction,  the  person  whose  name  was  forged,  and  liable  to  be 
sued  on  the  forgery,  could  not  be  a  witness  against  the  indicted 
forger ;  unless  such  interest  was  removed  by  a  release,  then  he 
might  be.2  And  this  doctrine  has  had  a  slight  American  follow- 
ing.8 But  neither  an  acquittal  nor  a  conviction  in  a  criminal 
case  is  admissible  in  evidence  in  a  civil,  where  the  parties  are 
different;4  hence,  within  the  rule  as  to  interest  now  well  estab- 
lished,5 the  person  whose  name  is  forged  is  not,  in  principle,  in- 
competent ; 8  and,  by  the  nearly  unanimous  consent  of  the 
American  courts,  contrary  to  the  old  English  practice,  he  is  ad- 
mitted.7 By  some,  he  is  so  even  though  he  is  to  receive  a  part 
of  a  fine  to  be  imposed  on  conviction  ; s  others  not  carrying  the 
concession  so  far.9  In  England,  in  1828,  the  practice  was  made 
what  it  now  is  with  us,  by  Stat.  9  Geo.  4,  c.  32,  §  2,  which  re- 
moved the  impediment  of  interest  in  forgery  cases.10  Later  legis- 
lation, English  and  American,  has  followed  in  the  same  line. 


»  Vol.  I.  §  1136-1187. 

2  2  East  P.  C.  998  ;  2  Hawk.  P.  C.  c.  46, 
§  138-135 ;  Rex  v.  Rhodes,  2  Stra.  728 ; 
Watts 's  Case,  3  Salk.  172;  notes  to  Rex 
v.  Whiting,  1  Salk.  283 ;  Rex  v.  Russel, 
1  Leach,  4th  ed.  8;  Caffy's  Case,  2  East 
P.  C.  995.  See  Rex  v.  Boston,  4  East, 
672,  682. 

5  The  State  v.  Brim  son,  1  Root,  807 ; 
The  State  v.  Blodget,  1  Root,  584  ;  Day's 
note  to  Rex  v.  Eden,  1  Esp.  97,  citing 
these  two  Connecticut  cases  to  the  point 
in  my  text;  The  State  v.  Stanton,  1  Ire. 
424,  428  (compare  with  The  State  v. 
Bateman,  3  Ire.  474,  and  White  v.  Green, 
6  Jones,  N.  C.  47.  And  see  Respublica  v. 
Ross,  2  Yeates,  1,  2  Dall.  239) ;  The 
State  v.  Hamilton,  2  Hay  w.  288. 

«  1  Greenl.  Ev.  §  687. 

3  Vol.  I.  §  1138;  Abrahams  v.  Bunn, 
4  Bur.  2251 ;  Smith  v.  Prager,  IT.  E. 
60. 

•  Rex  v.  Boston,  supra;  People  v. 
Howell,  4  Johns.  296. 
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7  Simmons  v.  The  State,  7  Ohio,  1st 
pt.  116  ;  Pennsylvania  r.  Farrel,  Addi- 
son, 246 ;  The  State  v.  Whitten,  1  Hill, 
S.  C.  100 ;  Commonwealth  v.  Hutchin- 
son, 1  Mass.  7 ;  Commonwealth  v.  Snell, 
8  Mass.  82;  Commonwealth  v.  Waite,  6 
Mass.  261  ;  Commonwealth  v.  Peck,  1 
Met.  428 ;  People  v.  Dean,  6  Cow.  27 ; 
Respublica    v.   Weight,   1   Yeates,  401 » 

.Respublica  v.  Keating,  1  Dall.  110;  Pope 
v.  Nance,  1  Stew.  864 ;  People  ».  Howell, 
4  Johns.  296;  The  State  v.  Phelps,  11 
Vt.  116;  The  State  v.  Shurtliff,  18  Maine, 
868. 

8  Noble  t>.  People,  Breese,  29. 

»  The  State  v.  A.  W.  1  T^ler,  260. 
See  Bradley  v.  Couch,  1  Root,  361 ;  The 
State  v.  Brunson,  1  Root,  307 ;  The  State 
v.  Blodget,  1  Root,  584;  The  State  o. 
Nettleton,  1  Root,  808. 

10  The  following  collection  of  English 
cases,  prior  to  this  statute,  may  occasion- 
ally be  helpful ;  yet  to  occupy  space  with 
a  full  digest  of  them  would  not  be  profit- 
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§  430.  Where  Subscribing  Witness.  —  Even  a  subscribing  wit* 
ness  need  not  be  called,  but  the  forgery  may  be  proved  equally 
by  the  person  whose  name  is  forged.1    Or,  — 

Destroyed.  —  Where  the  forged  instrument  is  destroyed,  such 
person  may  be  a  witness  both  to  the  destruction  and  the  forgery 
of  it,  though  there  are  pending  against  him  civil  suits  to  which 
the  forgery  is  the  only  defence.  The  judgment  in  the  criminal 
case  could  not  be  given  in  evidence  in  the  civil.2  Within  this 
principle,  — 

§  431.  Bank  Officers  as  Witnesses.  —  The  officers  of  banks  may 
testify  to  the  falsity  of  paper  purporting  to  be  their  bills.3  But 
they  are  not  indispensable  though  within  reach  of  process ;  for  — 

Other  Persons  —  are  also  competent  witnesses  to  such  forgery.4 
And  — 

To  other  Writings.  —  The  same  rule  applies  to  instruments 
signed  by  private  individuals.5 

Dootrine  qualified  —  (Primary  and  Secondary  Evidence).  —  By 
the  better  opinion,  this  doctrine  needs  no  qualification.  Yet,  by 
some  courts,  the  testimony  of  third  persons  appears  to  be  re- 
garded as  secondary  evidence,  admissible  only  after  the  absence 
of  those  whose  names  are  alleged  to  be  forged  is  accounted  for.6 


able:  Rex  v.  Russel,  1  Leach,  4th  ed.  8; 
Rex  p.  Crocker,  Russ.  &  Ry.  97,  2  New 
Rep.  87,  2  Leach,  4th  ed.  987;  Rex  v. 
Smith,  2  East  P.  C.  1000,  1  Leach,  4th 
ed.  333,  note ;  Rex  v.  Rhodes,  1  Leach, 
4th  ed.  24 ;  Thornton's  Case,  2  Leach,  4th 
ed.  634;  Rex  t>.  Testick,  2  East  P.  C. 
1000 ;  Rex  v.  Wells,  2  East  P.  C.  1000 ; 
Rex  v.  Dodd,  1  Leach,  4th  ed.  155 ;  Rex 
v.  Parr,  1  Leach,  4th  ed.  434,  438; 
Rex  v.  Wait,  Huss.  &  Ry.  £05,  7  Moore, 
478, 1  Bing.  121,  11  Price,  518;  Rex  v. 
Pigeon,  1  Car.  &  P.  98 ;  Rex  v.  Treble, 
Rum.  &  Ry.  164  ;  Rex  v.  Usher,  1  Leach, 
4th  ed.  48,  2  East  P.  C.  999  ;  Rex  v.  Ake- 
hurst,  1  Leach,  4th  ed.  150,  2  East  P.  C. 
1003 ;  Rex  v.  Taylor,  1  Leach,  4th  ed. 
214,  2  East  P.  C.  960;  Rex  v.  Sponsonby, 
1  Leach,  4th  ed.  332,  2  East  P.  C.  996 ; 
Rex  v.  Mott,  Russ.  &  Ry.  435;  Rex  v. 
Young,  Russ.  &  Ry.  281,  note ;  Rex  v. 
Peacock,  Russ.  &  Ry.  278. 

i  Simmons  v.  The  State,  7  Ohio,  1st 
pt  116. 

*  Commonwealth  v.  Peck,  1  Met.  428. 
▲  distinction  recogniied  in  Pennsylrania 


is,  that  the  apparent  maker  of  a  forged 
note  may  testify  to  the  forgery ;  but  not  a 
bond  fide  indoraer,  unless  he  has  paid  the 
note.  Reapublica  v.  Ross,  2  Yeates,  1, 
2  Dall.  239. 

*  Rex  v.  Newland,  1  Leach,  4th  ed. 
811,  2  East  P.  C.  1001;  Bank  Prosecu- 
tions, Russ.  &  Ry.  378 ;  Foulkes  v.  Com- 
monwealth, 2  Rob.  Va.  836. 

«  Rex  u.  Hughes,  2  East  P.  C.  1002, 
1  Leach,  4th  ed.  311,  note;  The  State  v. 
Stal maker,  2  Brer.  1 ;  The  State  v.  Law- 
rence, Brayt.  78 ;  Foulkes  v.  Common- 
wealth, 2  Rob.  Va.  836;  The  State  v. 
Anderson,  2  Bailey,  565 ;  Bank  Prosecu- 
tions, Russ.  &  Ry.  878;  Hess  v.  The  State, 
5  Ohio,  5 ;  Johnson  t*.  The  State,  85  Ala. 
87Qj  Martin  v.  Commonwealth,  2  Leigh, 
745;  Clark  v.  The  State,  14  Ind.  26 ;  The 
State  v.  Carr,  6  N.  H.  867 ;  The  State  v. 
Cheek,  13  (re.  114. 

*  Foulkes  v.  Commonwealth,  supra; 
Henderson  v.  The  State,  14  Texas,  508. 
And  see  Ainsworth  v.  Greenlee,  1  Hawks, 
190. 

*  The  State  v.  Hooper,  2  Bailey,  87 ; 
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There  is  no  solid  ground  for  this  distinction.  Men  have  often 
mistaken  forgeries  for  their  own  writings ;  and  a  witness  who 
testifies  to  a  signature  or  any  other  handwriting  purporting  to 
be  his,  speaks  only  from  opinion,  unless  the  paper  had  been  con- 
stantly in  his  manual  possession.  Such  a  witness,  therefore, 
occupies  precisely  the  same  position  as  a  third  person  who,  too,  is 
familiar  \rith  the  subject.  In  the  average  instance,  his  judgment 
will  be  better  informed  than  the  third  person's  \  but  there  are  men 
who  can  tell  the  handwriting  of  some  others  better  than  the  latter 
can  tell  it  themselves.     The  law,  then,  should  make  no  distinction. 

§  432.  How  Handwriting  proved.  —  The  authorship,  therefore, 
of  any  piece  of  handwriting  —  as,  for  example,  of  a  signature  — 
which  no  one  remembers  to  have  seen  written,  is  a  question  of 
opinion.  Its  decision  is  for  the  jury ; !  who,  on  an  indictment 
for  forging  the  writing,  must,  to  convict,  starting  with  the  pre- 
sumption that  it  is  genuine,2  be  convinced  by  the  evidence  beyond 
a  reasonable  doubt  that  it  is  not.8  The  methods  of  proof,  com- 
monly employed  and  always  permissible,  are  — 

§  432  a.  Opinions  of  Witnesses.  —  Any  one  who,  from  having 
seen  another  write,4  even  but  once,5  or  from  corresponding  with 
him,6  or  from  any  other  opportunity  or  means,  though  never  see- 
ing him  write,7  has  acquired  some  knowledge  of  his  handwriting,8 

The  State  v.  Tutt,  2  Bailey,  44;   The  213;  Gould  v.  Jones,  1W.B1.884;  Clark 

6tate   v.  Petty,  Harper,  59 ;    Common-  v.  Freeman,  1  Casey,  Pa.  183  ;  South* 

wealth  v.  Taylor,  6  Ctish.  606 ;  Common-  em  Express  Co.  v.  Thornton,  41  Missis, 

wealth  v.  Carey,  2  Pick.  47.  216  ;  Chaffee  v.  Taylor,  8  Allen,  696 ; 

1  Mosher  i*.  The  State,  14  Ind.  261.  Van    Dusen   v.  Van  Dusen,   5   Johns. 

•  Commonwealth  v.  Stow,  1  Mass.  64.  144. 

•  Vol.  I.  §  1091-1096.  7  Hammond's  Case,  2  Greenl.  88;  The 
«  Magee    v.  Osborn,  82    N.  Y.  669;  State  v.  Spence,  2  Hairing.  Del.   848; 

Commissioners  r.  Hanion,  1  Nott  &  McC.  Hess  v.  The  State,  6  Ohio,  6 ;  Smith  v. 

664 ;  Hopkins  v.  Megquire,  86  Maine,  78 ;  Sainsbury,  6  Car.  &  P.  196 ;   Mudd  v. 

Hartung  v.  People,  4  Parker  C.  C.  819 ;  Suckermore,  6  A.  &  E.  708 ;   Cabarga  v. 

Lewis  v.  Sapio,  Moody  &  M.  39  ;  Eagle-  Seeger,  6  Harris,  Pa.  614 ;  United  States 

ton  v.  Kingston,  8  Ves.  488,  478.  v.  Cases  of  Champagne,  1  Ben.  '241 ;  Reid 

6  Warren  v.  Anderson,  8  Scott,  884 ;  v.  Hodgson,  1  Cranch  C.  C.  491 ;  Page  v. 

Willman  v.  Worrell,  8  Car.   &  P.  380 ;  Homans,  14  Maine,  478  ;    Burnhara  v. 

Garrells  v.  Alexander,  4  Esp.  87 ;  Ed-  Ayer,  86  N.  H.  182 ;  Amherst  Bank  v. 

elen  u.  Gough,  8  Gill,  87;  Woodford  v.  Root,  2  Met.  622 ;  Rayburn  v.  Belotti,  10 

McClenahan,  4  Gilman,  86;  Bowman  v.  Misso.  697.    Contra,  Rex  v.  Culpepper, 

Sanborn,  6  Fost.  N.  H.  87.  Holt,  298. 

•  United    States   v.    Simpson,  3  Pa.  '  Dubois  v.  Baker,  80  N.  Y.  366 ;  Pope 
487 ;  Johnson  v.  Daverne,  19  Johns.  184  ;  r.  Askew,  1  Ire.  16 ;  First  National  Bank 
Tharpo  v.  Gisburne,  2  Car.  &  P.  21 ;  of  Omaha  v.  Lierman,  6  Neb.  247 ;  Tay- 
Harrington  v.  Fry,  1  Car.  &  P.  289,  9  lor  v.  Sutherland,  12  Harris,  Pa.  888 
Moore,  844 ;  Rez  v.  Slaney,  6  Car.  &  P. 
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the  amount  of  which  knowledge  and  the  consequent  weight  of 
the  testimony  will  vary  with  the  cases,1  may  give  in  evidence  his 
opinion  whether  or  not  a  writing  in  controversy  came  from  the 
hand  of  such  person.  On  principle,  and  probably  on  authority, 
the  presiding  judge  is  to  determine,  as  a  mixed  question  of  law  and 
fact,  whether  or  not  the  individual  tendered  as  a  witness  possesses 
the  necessary  knowledge  ;  then,  if  he  is  admitted,  the  jury  are  to 
give  his  evidence  the  weight  they  deem  just.2  And,  as  to  what  is 
adequate  in  knowledge  or  opportunity,  the  cases  are  probably  not 
absolutely  harmonious.8  Not  always  will  what  the  witness  has 
learned  pending  the  controversy  entitle  him  to  testify,4  but  some- 
times it  will ;  the  test,  as  stated  by  Lumpkin,  J.  being,  whetheT 
or  not  the  circumstances  show  a  motive  to  disguise  the  hand.5 

§  482  b.  Comparison  of  Hands.  —  Where  the  question  is,  whether 
or  not  the  defendant  wrote  a  particular  instrument  or  signature, 
other  writings,  being  in  the  case  for  the  other  purposes  of  the 
trial,  and  conceded  to  be  his,  may  be  brought  into  juxtaposition 
and  compared  with  the  one  in  controversy,  as  a  help  to  the  jury 
in  their  finding;  because,  as  expressed  by  Stone,  J.  they  will 
make  the  comparison,  and  the  safer  course  is  "  to  adopt  it  as  a 
principle,  and  thus  give  to  the  presiding  judge  the  right  to  in* 
struct"  them  in  the  rules  to  be  observed  therein.6  But  no  writ- 
ing will  be  admitted  in  evidence  for  the  mere  purpose  of  such 
comparison.7    In  England  it  is  now  otherwise  by  the  statute  of 

1  Hartung  v.  People,  supra ;  Mudd  v.  Ire.  287 ;  Gordon  v.  Price,  10  Ire.  885 ; 

8ttckermore,  supra.    One  who  has  not  Pope  v.  Askew,  1  Ire.  16. 
acquired  this  knowledge,  though  he  has         *  Stranger  v.  Searle,  1  Ksp.  14, 15. 
seen  the  person  write,  is  not  a  competent         •  Reid  v.  The  State,  20  Ga.  681,  688. 

witness.    Putnam  v.  Wad  ley,  40  111.  846 ;  And    see   Keith    v.  Lothrop,    10  Cush. 

Brigham  v.  Peters,  1  Gray,  189.  468. 

*    Vol.  I.  §  979,  989,  989  a,  1147, 1169,         •  Bishop  v.  The  State,  80  Ala.  84, 41, 

1212'.  1280,  1241,  1244.  42;  The  State  v.  Scott,  45  Misso.  802; 

8  See,  and  compare,  Shi  tier  p.  Brewer,  Moore  v.  United  States,  91  U.  S.  270; 

11  Harris,  Pa.  418;  Haynie  v.  The  State,  Ellis  v.  People,  21  How.  Pr.  356;   Hen- 

2  Texas  Ap.  168;  United  States  v.  John-  derson  v.  Hackney,  16  Ga.  621;  Williams 

son,  1  Crunch  C.  C.  871 ;  Cochran  v.  But-  v.  Drexel,  14  Md.  666 ;  Rogers  v.  Shaler, 

terfield,  18  N.  H.  115;  Hoitt  v.  Moulton,  Anthon,  109;  Van  Wyck  v.  Mcintosh,  4 

1  Foet.  N.  H.  6S6;  Ma  pes  v.  Leal,  27  Kern.  489;  Rex  0.  Morgan,  1  Moody  & 

Texas, 846;  Allen  v.  The  State,  3  Humph.  R.  184,  note  ;   Perry  v.  Newton,  1  Nev.  & 

8b7  ;  The  State  v.  Carr,  6  N.  H.  867  ;  P.  1,  6  A.  &  E.  514  ;  Griffith  v.  Williams, 

The  State  v.  Brown,  4  R.  I.  628;  The  1  Cromp.  &  J.  47.     Contra,  Outlaw  0. 

Bute  v.Allen,  1  Hawks,  6;  The  State  Hurdle,  1  Jones,  N.  C.  150 ;  Otey  v.Hoyt, 

v.  Candler,  8  Hawks,  893 ;  Jones  0.  Finch,  3  Jones,  N.  C.  407. 
87  Missis.  461;  The  State  v.  Harris,  6         *  lb.;  The  State  v.  Givens,  6  Ala. 
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28  &  29  Vict.  c.  18,  §  1,  8,  which  permits  such  "  comparison  of  a 
disputed  writing  with  any  writing  proved  to  the  satisfaction  of 
the  judge  to  be  genuine."  l  There  is  some  American  legislation 
of  the  like  sort,2  and  in  Massachusetts  8  and  Maine  *  the  same  is 
allowed  on  common-law  principles*  And  there  are  relaxations 
of  the  strict  rule  in  some  of  the  other  States.5 

§  432  c.  Experts.  —  The  proofs  may  also  be  aided  by  experts. 
Not  great  reliance,  it  is  deemed,  should  be  placed  on  their  evi- 
dence,6 and  some  judges  have  even  inclined  to  reject  it  alto- 
gether.7 But,  subject  to  minor  differences  as  to  details,  its 
admissibility  is  now  well  established ;  as,  where  a  comparison  of 
writings  is  permitted  to  the  jury,  —  not  where  it  is  not,8  —  an 
expert  in  handwriting  may  express  to  them  his  opinion  of  the 
result  to  which  it  should  lead,  with  the  reasons  therefor.9    So, 


747;  The  State  v.  Fritz,  23  La.  An.  56;  634  ;    Hammond's   Case,   2  Greenl.  83. 

Reg.  r.  Wilton,  1  Fost.  &  F.  391,  392;  And  see  Sweetser  v.  Lowell,  88  Maine, 

Reg.  r.  Aldridge,  3  Fost.  &  F.  781 ;  Hoyt  446. 
v.  Stuart,  8  Bosw.  447;  People  ».  Spooner,         »  The  State    r.  Ward,  89  Vt.  225; 

1  Denio,  848 ;  Reg.  v.  Shepherd,  1  Cox  Depue  v.  Place,  7  Barr,  428  ;  Baker  v. 
C.  C.  237  ;  Putnam  v.  Wadley,  40  111.  346 ;  Haines,  6  Whart.  284  ;  Cantey  v.  Piatt,  2 
Jumpertz  t\  People,  21  111.  376;  United  McCord,260;  Adams  v.  Field,  21  Vt.  256 ; 
States  i*.  Prout,  4  Cranch  C.  C  801;  Gifford  v.  Ford,  5  Vt.  632;  Desbrow  v. 
Woodard  v.  Spiller,  1  Dana,  179;  United  Farrow,  3  Rich.  882;  United  States  9. 
States  r.  Craig,  4  Wash.  C.  C.  729;  Knap  Larned,  4  Cranch  C.  C.  812  ;  Hopkins  o. 
v.  Sacket,  1  Hoot,  601 ;  Little  v.  Beazley,  Simmons,  1  Cranch  C.  C.  250 ;  Lyon  v. 

2  Ala.  703 ;  Kernin  v.  Hill,  37  III.  209 ;  Lyman,  9  Conn.  65. 

Shank  v.  Batsch,  28  Ind.  19;  Pierce  v.         •  1  Greenl.  Ev.  §  580,  note. 
Korthey,  14  Wis.  9;  Burr  v.  Harper,  Holt,         7  People  v.  Spodner,  1  Denio,  343. 
N.P.420;  Griffltsv.Ivery,ll  A.&E.322;         •  United  States  v.  Prout,  4  Cranch 

Macferson  v.  Thoytes,  Peake,  20;  Rowt  C.  C.  301.     See  Daniel  v.  Toney,  2  Met 

v.  Kile.  1  Leigh,  216.    See  Roe  v.  Roe,  Ky.  523  ;  Niller  v.  Johnson,  27  Md.  6; 

40  N,  Y.  Superior,  1 ;  Bennett  v.  Math-  Bank  of  Pennsylvania   v.  Haldeman,  1 

ewes,  5  S.  C.  478;   People  v.  Hewit,  2  Pa.   161;    Lodge   v.  Phipher,  11   S.  & 

Parker  C.  C.  20;  The  State  t>.  Brunson,  R.  383;    Power  v.  Frick,  2  Grant,  Pa. 

1  Root,  807;  The  State  v.  Nettleton,  1  806. 

Root,  308 ;   Smith  v.  Fenner,  1   Gallis.         •  Moody    ».  Rowell,   17   Pick.  *490 ; 

170 ;  Welch  v.  Gould,  2  Root,  287.  Miles  v.  Loomis,  10  Hun,  372 ;  Speiden  v. 

1  And  see  8  Russ.  Crimes,  6th  Eng.  The  State,  3  Texas  Ap.  166,  159 ;  Corn- 
ed. 487  ;  Archb.  Crim.  PI.  &  Ev.  19th  ed.  monwealth  v.  Pettes,  114  Mass.  307; 
294 ;  Wilson  v.  Thornbury,  Law  Rep.  17  Hawkins  v.  Grimes,  18  B.  Monr.  257 ; 
Eq.  517.  Hicks  v.  Person,  19  Ohio,  426 ;  Calkins  v. 

2  Hyde  v.  Woolfolk,  1  Iowa,  159;  The  State,  14  Ohio  State,  222;  Withee 
feaker  v.  Mygatt,  14  Iowa,  131.  v.  Rowe,  46  Maine,  671 ;  Commonwealth 

>  Horner  v.  Wallis,  11  Mass.  809,  812;  v.  Webster,  6  Cush.  295;  The  State  9. 

Commonwealth  v.  Eastman,  1  Cush.  189,  Shinborn,  46  K.  H.  497  ;  West  v.  The 

217,  218  ;  Moody  v.  Rowell,  17  Pick.  490,  State,  2  Zab.  212  ;  Fulton  v.  Hood,  10 

495 ;  Martin  v.  Maguire,  7  Gray,  177.  Casey,  Pa.  865. 

4  Chandler  v.  Le  Barron,  45  Maine, 
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also,  to  various  other  questions  this  sort  of  testimony  is  admis- 
sible ;  but,  the  rules  regulating  it  being  the  same  in  criminal 
causes  as  in  civil,  a  further  discussion  of  particulars  is  not  ad- 
visable here.1 

§  433.  Production  of  Forged  Instrument  —  Before  evidence  of 
the  forgery  will  be  admitted  at  the  trial,  the  forged  instrument 
must  be  produced,3  or  its  non-production  justified  from  necessity, 
as  by  showing  that  it  is  lost  or  destroyed  8  of  not  within  reach  of 
the  process  of  the  court,4  or  is  in  the  possession  of  the  defendant.5 
And,  in  the  last  instance,  not  in  the  others,  reasonable  notice 
must  have  been  given  him  to  produce  it.6 

In  Hands  of  Third  Person —  (Privileged).  —  If  the  instrument  is 

within  process  of  the  court,  in  the  hands  of  a  third  person,  the 
familiar  methods  of  getting  possession  of  it  for  the  purposes  of 
the  trial  must  be  employed,  or  it  cannot  be  treated  as  inacces- 
sible.7 But,  if,  on  the  ground  that  it  is  privileged 8  or  other- 
wise,9 the  person  in  possession  is  properly  excused  from  producing 
it,  of  course,  the  case  is  the  same  as  though  it  were  lost  or 
destroyed. 

§  434.  Secondary  Bvidenoe  of  Contents.  —  Where,  on  any  of 
these  grounds,  the  production  of  the  instrument  at  the  trial  is 
excused,  its  contents  must  still  be  proved,  yet  the  evidence  may 

1  Rex  v.  Cator,  4  Esp.  117, 146 ;  Reg.  694 ;  Commonwealth  o.  Snell,  8  Mats.  82; 

r.  Williams,  8  Car.  &  P.  484;  Jones  v.  Commonwealth  v.  Hutchinson,  1  Mass.  7. 
The  State,  11  Ind.  857;  Johnson  v.  The         *  Reed  v.  The  State,   15  Ohio,  217; 

8t«te,  86  Ala.  370;  Pate  ».  People,  3  Gil-  The  State  v.  Cole,   10  Wis.  129.    See 

man,  644 ;  Johnson  v.  The  State,  2  Ind.  Taylor  p.  Sheppard,  1  Y.  &  Col.  280. 
652  ;    Goldstein   v.  Black,  50  Cal.  462 ;  fi  Ross  v.  Bruce,  1  Day,  100 ;  Morton 

Phoenix  Fire  Ins.  Co.  v.  Philip,  13  Wend.  v.  The  State,  30  Ala.  527;  United  States 

81 ;  Thayer  v.  Chesley,  55  Maine,  893 ;  v.  Doebler,  Bald.  519 ;  Henderson  r.  The 

Revett  r.  Braham,  4  T.  R.  497 ;  Gurney  State,  14  Texas,  503. 
v.  Langlands,  5  B.  &  Aid.  830 ;  Goods  of         *  Rex  v.  Ha  worth,  4  Car.  &  P.  254 ; 

Hindmarah,  Law  Rep.  1  P.  &  M.  307;  The  State  v.  Kimbrough,  2  Dev    481; 

Bacon  v.  Williams,  13  Gray,  525 ;  Vinton  The  State  v.  Cole,  supra ;  United  States 

r.  Peck.  14  Mich.  287 ;  Swan  v.  O'Fallon,  v.  Doebler,  supra ;  Rex  v.  Hunter,  4  Car. 

7  Misso.  231 ;  The  State  v.  Shinborn,  46  &  P.  128  ;  Foulkes  v.  Commonwealth,  2 

N.  H.  497.    See  People  v.  Brotherton,  47  Rob.  Va.  886. 
Cal.  388.  7  Morton  v.  The  State,  80  Ala.  627. 

i  The.  State  v.  Blodget,  1  Root,  534;         *  Reg.  v.  Tylney,  1  Den.  C  C.  81!) ; 

The  State  v.  Orsborn,  1  Root,  162;  United  Reg.  v.  Hay  ward,  2  Car.  &  K.  234 ;  Keg 

States  v.  Britton,  2  Mason,  464 ;  Manaway  v.  Arery,  8  Car.  &  P.  696 ;  Reg.  r.  Jonen. 

v.  The  State,  44  Ala.  875.  1  Den.  C.  C.  166.    See  Reg.  v.  Farley,  1 

'  Reg.  v.  Hall,  12  Cox  C.  C.  169,  2  Den.  C.  C.  197 ;  Rex  v.  Brewer,  6  Car.  A 

Eng.  Rep.  212 ;  The  State  v.  Ford,  2  Root,  P.  863. 
98;  Pendleton  v.  Commonwealth,  4  Leigh,         *  Rex  v.  Hunter,  8  Car.  &  P.  693 
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be  secondary ; l  as,  for  example,  by  a  copy  from  the  records  *  or 
otherwise,3  or  by  the  original  unexecuted  draft.4  If  the  excuse 
was  before  the  grand  jury,  and  they  could  set  out  in  the  indict- 
ment only  the  substance  of  the  forged  writing,5  no  more  need  be 
proved  at  the  trial.  But  if  it  is  alleged  by  its  tenor,  such  tenor 
must  be  proved,  equally  where  the  writing  is  not  produced  as 
where  it  is,  or  there  can  be  no  conviction.6 

§  435.  Presumption  from  Handwriting.  —  Though  an  instrument 
alleged  to  be  forged,  or  the  signature  to  it,  is  not  in  the  hand- 
writing of  the  apparent  maker,  or  even  though  it  is  proved  to 
have  been  written  by  the  person  charged  with  the  forgery,  it 
may  still  be  genuine ;  the  writer  having  been  authorized.7  But 
where  execution  by  procuration  does  not  appear  on  its  face,  and 
the  writing  is  proved  to  have  been  done  by  the  defendant,  and 
no  evidence  of  his  authority  or  other  justification  appears,  forgery 
may  be  presumed,8  especially  in  a  case  of  uttering  accompanied 
by  falsehood  or  other  inculpatory  circumstances.9 

§  436.  Other  Evidence.  —  The  evidence  may  assume  multitudes 
of  other  forms  ;  as,  — 

Presumed  from  Circumstanoes.  —  If  a  genuine  instrument  is 
traced  to  the  hands  of  the  defendant,  and  shown  to  have  come 
thence  mutilated,  the  jury  may,  but  are  not  to  be  instructed  that 
they  must,  presume  he  did  it.10  So  possession  of  a  forged  instru- 
ment, accompanied  by  claiming  under  it,  tends  to  prove  its 
forgery  by  the  possessor.11 

No  such  Person  —  existing  as  represented  may  be  pertinently 
shown  in  various  circumstances.12 

Capacity  —  to  commit  the  crime,  such  as  skill  in  imitating  the 


•  The  State  v.  Kimbrough,  2  Dev.  481 ; 
Rex  v.  Hunter,  8  Car.  &  P.  691 ;  Pendle- 
ton v.  Common  wealth,  4  Leigh,  604. 

2  Henderson  v.  The  State,  14  Texas, 
603. 

•  United  States  v.  Britton,  2  Mason, 
464 ;  Commonwealth  v.  Snell,  8  Mass.  82. 

«  Rex  v.  Hunter,  4  Car.  &  P.  128. 
«  Ante,  §  404. 

•  Rex  v.  Hunter,  supra ;  Thompson  o. 
The  State,  30  Ala.  28 ;  United  States  v. 
Britton,  2  Mason,  464;  The  State  v. 
Potts,  4  Tfalst.  26. 

7  Crim.  Law,  II.  §  679 ;  Norwich  Unl- 
Tersity  v.  Denny,  47  Vt.  18. 
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•  Schroeder  r.  Hanrey,  76  HI.  688. 
See  Garrett  v.  Gonter,  6  Wright,  Pa.  143. 

•  Reg.  v.  Hurley,  2  Moody  &  R.  478 ; 
Rex  v.  Hampton,  1  Moody,  266. 

10  The  State  v.  Flye,  26  Maine.  812; 
Reg.  v.  Jftmes,  4  Cox  C.  C.  90.  See  Penn- 
sylvania v.  Misner,  Addison,  44. 

11  Commonwealth  v.  Talbot,  2  Allen, 
161.  See  Pearson  v.  The  State,  66  G*. 
669 ;  Miller  v.  The  State,  61  Ind.  406. 

19  Rex  v.  Backler,  6  Car.  &  P.  118; 
Rex  v.  King,  6  Car.  &  P.  128 ;  Common- 
wealth v.  Costello,  119  Mass.  214 ;  Reg.  v. 
White,  2  Post.  &  F.  664 ;  Rex  v.  Brannan, 
6  Car.  &  P.  826. 
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peculiarities  of  signatures,  cannot,  unless  in  rebuttal  of  evidence 
of  incapacity,  or  by  reason  of  some  other  special  condition  of  the 
proofs,  be  shown  against  the  defendant.1 

III.   The  Indictment  and  Evidence  in  Particular  Forme  of  Offend- 
ing and  of  Law. 

§  487.  What  for  tbia  Sub-title.  —  It  is  not  the  purpose  of  this 
sub- title  to  discuss  oyer  again  what  has  gone  before,  but  to  call  to 
mind  some  particulars  relating  to  statutory  forgeries  and  forgeries, 
utterings,  and  the  criminal  possession  of  forged  bank-bills,  mer- 
cantile paper,  and  the  like. 

First.    Where  the  Indictment  i»  on  a  Statute  :  — 

Already  considered. — The  foregoing  elucidations  of  this  chapter 
pertain  largely  to  proceedings  on  statutes.    But  — 

Form  of  Indictment.  —  A  general  form  on  a  statute  is  to  allege 
that,  at  a  time  and  place,  the  defendant  "  feloniously  [where  the 
offence  is  felony]  did  forge  a  certain  [here  name  the  instrument], 
which  said  forged  is  as  follows  [here  set  out  the  instru- 
ment verbatim],  with  intent  to  defraud  one  B,  against,"  &c.2 

Adding  Counts.  —  Other  counts  may  Be  added  charging  the 
forging  as  an  alteration,  or  for  uttering,  and  the  like,  as  may 
appear  practically  best.  The  statutes,  and  the  principles  ex- 
plained in  the  first  volume,  should  be  carefully  considered 
together.  Under  some  statutes,  a  forgery  and  uttering  are  but 
different  grades  of  one  offence,  so  that  both  may  be  charged  in 
one  count.8  Under  others,  they  are  two  distinct  offences,  and 
they  can  be  joined  only  in  separate  counts.4 

§  488.  "  Forge  or  oause  to  be  forged."  —  Where  the  statutory 
words  are  "forge  or  cause  to  be  forged,"  the  same  in  the  indict- 

*  The  State  v.  Hopkins,  60  Vt.  818;  12;  Hex  v.  Wait,  7  Moore,  478,  1  Bing. 

Dow  v.  Spenny,  29  Misso.  886.    Other  121,  11  Price,  518;  The  StAte  v.  Foster, 

Bvidenoe.  —  For  some  other  questions  of  8  McCord,  442 ;  Rex  p.  Hevey,  1  Leach, 

evidence,  see  Rex  r.  Huet,  2  Leach,  4th  4th  ed.  282. 

ed.  820 ;    Farrington  p.   The  State,   10         '  Archb.  Crim.  PI.  &  Ev.  10th  Lond. 

Ohio,  864  ;   Pagaud  p.  The  State,  6  Sm.  ed.  365, 19th  ed.  609. 
&  AL  481 ;  Sands  p.  Commonwealth,  20         •  Thomas  u.  The  State,  59  Ga.  784. 
Grat.  800;  Wiggins  p.  The  State,  1  Lea,         *  The  State  p.  Snow,  80  La.  An.  401. 

738;  Rex  ».  Buttery,  Russ.  &  Ry.  342;  See  People  v.  Frank,  28  Cal.  607;  The 

Rex  p.  Gibson,  Russ.  6  Ry.  843,  note  ;  State  p.  Morton,  27  Vt.  810;  The  State  p. 

Henderson  v.  The  State,  14  Texas,  603;  Keeter,  80  N.  C.  472;    Barton  v.  The 

Van    Sickle   p.   People,  29   Mich.  61 ;  State,  23  Wis.  687 ;  United  8tates  v.  Nel- 

Commonwealth  p.  Butterick,  100  Mass.  ton,  1  Abb.  U.  S.  136. 
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meftt,  retaining  the  disjunctive  "or,"  will  be  ill.1  It  will  be 
good  with  "  and," 2  or  "  cause  to  be  forged  "  may  be  omitted, 
even  in  a  case  of  forging  through  the  agency  of  another.8 

§  439.  Name  of  Instrument.  —  Though  probably  the  name  of 
the  forged  instrument  need  not  be  given  when  it  is  set  out  in 
full,  because  the  name  becomes  then  a  pure  question  of  law  for 
the  court,  even  where  the  statute  creates  by  such  name  the 
offence  of  forging  it,  still,  if  given,  it  must  be  so  correctly.4 
Therefore,  if  several  names  are  disjunctively  connected  in  the 
statute,  it  will  not  ordinarily  be  prudent  to  employ  more  than 
one  in  a  single  count,  connected  either  by  "  and  "  or  "  or."  6  For 
example,  — 

u  Bond,"  "  Writing  Obligatory."  —  Where,  under  2  Gao.  2,  c.  25, 
the  instrument  forged  was  laid  as  a  "  bond  and  writing  obliga- 
tory," two  terms  which  the  statute  used  disjunctively,  the  alle- 
gation was  deemed  well  enough ;  because,  a  bond  being  a  writing 
obligatory,  this  instrument  was  both.8  Yet  there  could  be  no  ad- 
vantage to  the  pleader  in  such  superfluous  form.     And,  — 

"  Warrant,"  "  Order."  —  If  the  statutory  words  are  "  warrant  or 
order,"  the  indictment  may  say  "  warrant  and  order  ;  "  but  the 
writing  set  out  and  produced  in  evidence  must  be  both.7  Where 
it  is  not  both,  the  count  will  be  ill,8  or  will  not  be  sustained  in 
proof.9  Should  the  pleader  deem  both  words  desirable  in  allega- 
tion, a  ready  method,  obviating  all  objections,  is  to  make  two 
counts.10  The  statutory  "or  "  will  not  do.  Yet  another  method 
is  suggested  in  the  first  volume.11 

1  Vol.  I.  §  686;  ante,  §  224;  Rex  v.  ment  as  a  warrant,  order,  and  request  for 

Stocker,  1  Salk.  342,  871.  the  delivery  of  goods,  and  setting  it  out 

8  Vol.  I  §  580 ;   Rasnick  v.  Common-  in  hcsc  verba,  the  judges  held  that,  though 

wealth,  2  Va.  Cas.  856.  it  was  only  a  request,  the  indictment  was 

8  Vol.  I.  §  382.  still  good,  the  other  terms  being  rejected 

4  Ante,  §  213-216.  as    surplusage.      "  The    question,"   said 

»  Vol.  I.  §  685-692.  Parke.  B.  "  may  be  very  difficult  [differ- 

■  Dunnett's  Case,  2  East  P.  C.  086,  2  ent]  if  the  indictment  sets  out  the  instru- 

Leach,  4th  ed.  581.  ment,  from  what  it  would  be  if  it  merely 

7  Vol.  I.  §  588 ;  The  State  v.  Jones,  1  described  it  in  the  terms  of  the  statute. 
McMul.  230  ;  The  State  v.  Holley,  1  In  the  former  case,  the  matter  which  it 
Brev.  85  ;  Rex  v.  Crow t her,  5  Car.  &  P.  is  contended  is  descriptive,  may  be  mere 
816.  surplusage;  for,  when  the  instrument  ii 

8  Reg.  v.  DLxon,  8  Cox  C.  C.  289.  set  out  on  the  record,  the  court  are  en- 
•  Reg.  v.  Williams,  2  Car.  &  K.  51.          abled  to  determine  its  character,  and  so  a 

10  Reg.  v.  Autey,  Dears.  &  B.  294,  7  description  is  needless."     Reg.  v.  Wil- 

CoxC.  C.829.    Contrary  to  the  text,  how-  liams,  2  Den.  C.  C.  61,  63,  4  Cox  C.  C 

ever,  is  an  English  case  reserved,  wherein,  856,  2  Eng.  L.  &  Eq.  533. 

the  indictment  charging  the  forged  instru-  ll  Vol.  I.  §  588. 
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§  440.  "Forged,"  ■  Counter! elt"  —  Where,  in  the  offence  of  ut- 
tering, the  statutory  words  are  "any  forged,  counterfeited,  or 
falsely  altered  instrument  or  writing,"  the  indictment  may  de- 
scribe the  writing  as  "  forged  and  counterfeited." l  These  two 
terms  are  in  meaning  so  nearly  alike 2  that  no  harm  could  ordi- 
narily or  ever  come  from  joining  them,  yet  it  would  be  difficult 
to  suggest  a  case  wherein  either  would  not  be  as  good  as  both. 
In  Alabama,  by  force  of  a  statutory  provision,  "  or  "  will  be' per- 
missible in  such  a  place.8 

§  441.  Expanding  beyond  Statute.  —  Within  principles  discussed 
in  the  first  volume,  the  indictment  must  sometimes  be  expanded 
beyond  the  statutory  terms.4    Thus,  — 

Fraudulent  intent  —  It  must  charge  a  fraudulent  intent,  as  at 
the  common  law,  though  there  is  no  mention  of  intent  in  the 
statute.5    But  — 

Deed  of  Land.  —  An  indictment  for  forging  a  deed  to  convey 

land  need  not  set  out  the  apparent  grantor's  interest  in  such 

land.6 

§  442.   Election  —  (Forging  —  Uttering).  —  Where,  in  fact,  the 

defendant  first  forged  an  instrument,  then  uttered  it,  he  may  be 
indicted  for  either ;  or,  in  some  forms  of  the  statutes,  for  both  ; 
and  always  the  two  may  be  joined  in  separate  counts,  and  some- 
times in  one,  as  before  explained.7 

Altered  as  to  Bum.  —  Within  the  rule  that  the  altering  of  an 
instrument  may  be  charged  as  the  forging  of  it,8  an  allegation 
that  the  defendant  forged  an  order  for  a  specified  sum  is  sus- 
tained by  proof  of  a  genuine  order  for  a  smaller  sum  altered  by 
him  to  the  larger.9 

§  443.  FoUowing  Statutory  Terms.  —  The  terms  of  the  particu- 
lar statute  must  be  sufficiently  followed,  according  to  the  rules 
stated  in  the  first  volume.10    Thus, — 


1  Hobbs  v.  The  State,  9  Misso.  856. 

2  Ante,  }  426,  note. 

*  Johnson  c.  The  State,  86  Ala.  870. 
8ee  Vol.  I.  §  589. 

«  Vol.  I.  $  623-680 ;  Harrington  p.  The 
State,  54  Missis.  490 ;  United  States  v. 
Schoyer,  2  Blatch.  59.  And  see  United 
States  v.  Barney,  6  Blatch.  294. 

*  Harrington  v.  The  State,  supra; 
Reg.  v.  Powner,  12  Cox  C.  C.  236,  4  Kng. 
Rep.  625.  And  see  Rex  v.  Rushworth, 
Rum.  &  Ry.  817. 

vol.  ii.  18 


•  West  v.  The  State,  2  Zab.  212. 

7  Ante,  §  487;  Hoskins  v.  The  State, 
11  Ga.  92.  And  see  Rex  v.  Reeves,  2 
Leach,  4th  ed.  808,  814. 

•  Ante,  §  419. 

9  The  State  v.  Flye,  26  Maine,  812. 
»  Vol.  I.  §  608-622 ;  Rex  v.  Hall,  2 
East  P.  C.  895;  Powell  v.  Commonwealth, 
11  Grat.  822;  The  State  v.  Watson,  65 
Misso.  116;  Rex  ».  Donnelly,  1  Moody, 
488. 
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Two  Sections.  —  Where  the  statutory  provisions  are  in  two 
sections,  the  pleader  should  consider  within  which  one  is  the 
offence,  and  adjust  his  count  to  its  special  phraseology.1  And, 
in  short,  — 

§  444.  Statute*  diverse.  —  The  statutes  differ  in  their  terms, 
and  those  which  to-day  seem  permanent  in  form  are  changed 
to-morrow ;  hence  the  forms  of  the  indictment  differ,  and  it 
should  always  be  drawn  with  careful  reference  to  the  particular 
and  present  statute.2 

§  445.  Secondly.  In  the  Forgery  and  Uttering  of  Forged 
Bank-bilk  :  — 

Form  of  Indictment  for  Forging.  —  Subject  to  variations  depend- 
ing on  the  special  terms  of  the  statute,  the  indictment  may 
charge,  that,  at  a  time  and  place,  the  defendant  falsely  [feloni- 
ously, if  a  felony]  did  forge  and  counterfeit  [or  did  forge]  a 
bank-note  [purporting  to  be  a  note  of  the  bank  of,  &c,  an  alle- 
gation probably  unnecessary]  of  the  tenor  following  [here  set 
out  the  forged  paper  verbatim],  with  intent  tp  defraud  one  B  [or 
with  intent  to  defraud  said  bank,  perhaps  adding,  said  bank  being 
then  and  there  a  corporation,  &c]  3 

§  446.  For  Altering.  —  That  the  defendant,  on,  &c,  at,  &c, 
having  in  his  possession  a  bank-note  of  the  tenor  following  [here 
set  it  out  verbatim'],  did  then  and  there  feloniously  alter  the  said 
bank-note  by  [here  set  out  the  alteration,  adding,  if  the  pleader 
chooses,  but  this  is  believed  not  to  be  necessary,  so  that  said 
bank-note,  so  altered,  did  then  and  there  become  of  the  tenor 
following,  setting  it  out  verbatim  in  the  altered  form],  with  intent 
to  defraud  [as  in  the  last  section].4  Generally  the  practitioner 
will  find  it  more  convenient  and  in  all  respects  best  to  draw  the 
indictment  simply  for  forging,  as  in  the  last  section  ;  setting  out 
the  note  in  its  altered  form,  and  saying  nothing  of  it  as  before 
the  alteration. 

§  447.  For  Uttering.  —  That  the  defendant,  at  a  time  and  placo, 
feloniously  did  offer,  utter,  dispose  of,  and  put  off  [or  whatever 
the  statutory  words  may  be]  a  false  and  forged  bank-note  [of 

1  The  State  v.  Hayden,  16  N.  H.  866.  Chit  (Mm.  Law,  1048;  The  State  v.  Mc- 

>  And  see  Archb.  Crim.  PI.  &  Er.  10th  Leran,  1  Aikens,  811. 

Lond.  ed.  366.  *  For  forms  see  8  Chit.  Crim.  Law, 

*  See,  for  forms,  Archb.  Crim.  PL  &  1061 ;  The  State  v.  McLeran,  1  Aikens, 

Br.  10th  Lond.  ed.  869,  10th  ed.  826;  8  811. 
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such  a  bank,  &c,  unnecessary ']  of  the  tenor  following  [here  set 
out  the  note  verbatim],  with  intent  to  defraud  [as  in  section 
before  the  last]  ;  he  the  said  [defendant],  then  and  there,  while 
<<o  feloniously  offering,  uttering,  disposing  of,  and  putting  off  the 
same,  well  knowing  the  same  to  be  false  and  forged.2 

§  448.  Purport  Clause.  —  As  already  seen,8  no  purport  clause, 
01  averment  that  the  forged  writing  is  a  bank-bill,  is  necessary.4 
Or,— 

§  449.  As  u  Promissory  Note."  —  If  the  pleader  chooses,  he  may 
lay  the  bank-bill  as  "a  promissory  note ; "  because,  in  law,  it  i* 
such.6    So  — 

§  450.  "  Bank-bill,"  '  Bank-note."  —  "  Bank-bill "  and  "  bank- 
note "  are  synonymous  terms,  and  they  may  be  used  interchange- 
ably.6   Or  both  may  be  employed,  connected  by  u  and."  7 

§  451.  u  Knowingly/'  &o.  —  The  scienter  must  be  averred  and 
proved.  Certainly  it  must  be  w,here  the  indictment  is  on  a  stat- 
ute having  the  word  "knowingly "  or  its  equivalent,8  and  the 
same  would  seem  to  be  required  under  all  circumstances.9  The 
defendant  may  rebut  the  government's  prima  facie  case.10 

§  452.  Name  of  Person  to  whom  uttered.  —  The  common  forms 
of  the  indictment  for  uttering,  while  they  allege  the  name  of  the 
person  or  corporation  meant  to  be  defrauded,  are  silent  as  to  the 
person  to  whom  the  counterfeit  is  uttered.11  This  appears  to  be, 
in  general,  sufficient ;  but,  if  the  latter  were  omitted,  the  former 


i  Ante,  §  418-416 ;  post  §  448,  454. 

f  And  tee  forms  3  Chit  Crim.  Law, 
1062;  Archb.  Crim.  PI.  &  Ey.  10th  Lond. 
ed.  869,  19th  ed.  609,  626;  Wilkinson  v. 
The  State,  10  Ind.  872;  Buckland  v. 
Commonwealth,  8  Leigh,  732 ;  Common- 
wealth r.  Carey,  2  Pick.  47. 

'  Aute,  §  418,  414. 

•  United  States  v.  Williams,  4  Bis. 
802. 

*  Stat.  Crimes,  §386;  Commonwealth 
p.  Simonds,  14  Gray,  59 ;  The  State  v. 
Wilkini,  17  Vt.  161 ;  Commonwealth  v. 
Carey,  2  Pick.  47  ;  Commonwealth  v. 
Hensley,  2  Va.  Cas.  149. 

«  8tat.  Crimes,  §  887 ;  The  State  v. 
Wilkins,  17  Vt.  151. 

7  Stone  v.  The  State,  8pencer,  404, 
406. 

8  Henderson  v.  The  State,  14  Texas, 
608. 


9  Ante,  §  400,  425 ;  The  State  v.  Mor- 
ton, 8  Wis.  862.  As  to  the  form,  see  Buck- 
land  v.  Commonwealth,  8  Leigh,  782. 
Where  the  statutory  words  "knowing 
the  same  to  be  forged  and  counterfeited  " 
were  omitted  from  the  indictment,  the 
defect  was  held  not  to  be  supplied  by  the 
allegation  that  the  counterfeit  bill  was 
uttered  and  given  in  payment  with  an 
"intent  to  defraud."  The  State  v.  Nich- 
olson, 14  La.  An.  785.  On  the  other 
hand,  it  has  been  adjudged  sufficient  at 
common  law  to  allege,  that,  at  a  time  and 
place,  the  defendant  "  did  feloniously 
pass  a  certain  counterfeited  bank-note, 
the  tenor  of  which  bank-note  is  as  follows 
[giving  a  copy  of  the  note],  with  intent 
to  defraud  "  B,  the  person  to  whom  it  was 
passed.    Swain  v.  People,  4  Scam.  178. 

M  The  8tate  ».  Morton,  supra. 

"  Ante,  §  447. 
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would  be  required.1  And  it  may  be  that  there  are  circumstances 
or  statutes  under  which  it  will  be  essential  at  all  events.2 

§  453.  "  Utter,"  M  Dispose  oC  Ac  —  Where  the  words  of  the 
statute  were  "  utter  and  publish,"  it  was  adjudged  insufficient  to 
say,  in  the  indictment,  u  dispose  of  and  put  away."  The  former 
phrase  was  deemed  "  more  general  and  comprehensive  "  than  the 
latter.8 

§  454.    Existence  and  Incorporation  of   Bank.  —  The    necessity 

and  manner  of  alleging  the  incorporation  or  existence  of  the 
bank  depend  in  part  on  the  terms  of  the  statute,  and  in  part  on 
principles  of  the  unwritten  law.     Thus,  — 

Statutory  Words  —  Defraud  Individual  —  The  words  of  a  stat- 
ute being,  any  note  of  "  any  bank  or  banking  company  which  is 
or  shall  be  established  within  this  State  or  in  any  other  part  of 
the  United  States,"  an  indictment  was  held  good  which  simply 
mentioned  the  forged  writing  as  "  a  certain  false,  forged,  and  coun- 
terfeit promissory  note  for  the  payment  of  money,"  then  set  it 
out  verbatim,  and  charged  the  intent  to  be  to  defraud  an  indi- 
vidual named.  The  writing  was  an  ordinary  bank-note,  wherein 
the  name  of  the  bank  appeared.  And  probably  if,  in  spite  of  the 
somewhat  special  terms  of  the  statute,  there  had  been  no  such 
bank,  the  offence  would  still  have  been  forgery.*  The  court,  in 
answer  to  the  objection  that  the  corporate  existence  of  the  bank 
was  not  averred,  said,  in  the  words  of  Parker,  C.  J.,  "  that  was 
not  necessary,  as  the  indictment  states  a  design  to  defraud  an 
individual."6  But  would  it  have  been  necessary  if  the  intent 
laid  had  been  to  defraud  the  bank  ? 

§  455.  The  Principle  —  On  Authority.  —  A  corporation,  in  re- 
spect of  the  present  inquiry,  differs  from  an  individual  only  in 
this,  that  its  creator  is  the  law,  and  its  capacity  extends  over  but 
a  part  of  the  circle  man.6  And  it  is  as  well  known  judicially  to 
our  tribunals  that  corporate  banks  exist  as  that  men  do.  In 
some  of  the  States,  the  statutes  creating  them  are,  even  to  1  heir 


\ 


1  Ante,  §  259.  And  tee  Buckland  o. 
Commonwealth,  8  Leigh,  732. 

*  Buckley  v.  The  State,  2  Greene, 
Iowa,  162;  Wilkinson  v.  The  State,  10 
Ind.  872. 

*  Tire  State  v.  Petty,  Harper,  60. 
«  Crim.  Law,  II.  §  643. 

6  Commonwealth  v.  Carey,  2  Pick.  47, 
60.    This  indictment  had  the  words  "  pur- 

196 


port  and  effect/'  where  "  tenor  "  should 
have  been  employed,  to  indicate  the 
exact  recital  of  the  instrument ;  but  the 
attention  of  the  court  was  not  called  to 
this  error,  and  it  was  corrected  by  sub- 
sequent decisions.  Commonwealth  v. 
Wright,  1  Cash.  46;  Commonwealth  v. 
Tarbox,  1  Cush.  66. 
•  Crim.  Law,  I.  §  417. 
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special  terms,  parts  of  their  public  laws,  whereof  the  courts  take 
cognizance  without  proof ;  and,  where  this  is  not  so,  the  result  of 
the  argument  is  the  same.  It  is,  in  reason,  that,  since  individuals 
and  banks  are  equally  known  to  exist,  and  they  differ  simply  in 
extent  of  capacity,  the  existence  of  the  one  in  a  particular  in-, 
stance  may  be  alleged  in  terms  similar  to  those  employed  for  the 
other,  and  be  proved  by  the  like  species  of  evidence.  And, 
though  judicial  opinions  on  this  question  are  in  a  measure  obscure, 
and  some  appear  opposed  to  this  view,  it  is,  on  the  whole,  reason- 
ably well  sustained  by  them.  And  of  the  existence  of  the  banks 
whereof  the  courts  take  judicial  cognizance,  not  even  proof  is 
required.1 

§  456.  How  prove  Corporate  Xbdatenoe. —  Where  proof  is  re- 
quired of  the  corporate  existence  of  the  bank,2  whether  domestic 
or  of  another  State,  it  may  be  by  an  exemplification  of  the  act  of 
incorporation,  with  evidence  of  organization  thereunder.  And 
in  some  of  the  States  this  method  is  specially  pointed  out  by 
statute.8  But,  both  on  principle  and  by  the  better  authorities, 
other  methods,  usually  more  convenient,  are  equally  permissible ; 
as,  if  the  statute  neither  directly  nor  by  implication  provides 
otherwise,4  its  mere  de-facto  existence,  the  performance  of  the 
functions  of  a  bank,  to  be  shown  by  parol,  or  even,  according  to 
some  of  the  cases,  reputation,  will  suffice.6    And,  in  this  way, 

1  See,  and  compare,  United  States  v.  good  and  genuine  bank-note  of  one  hun- 

Williams,  4  Bis.  302;  The  State  t>.  Hay-  dred  dollars  on  the  Bank  of  the  State  of 

den,  15  N.  H.  856;    Commonwealth  v.  South  Carolina.1'    And  this  was  held  to 

Smith,  6  S.  &  R.  568 ;  Trice  v.  The  State,  be  a  sufficient  averment  of  the  existence 

2  Head,  591 ;   Williams  v.  The  State,  9  of  the  bank.      The  State    v.   Ward,  2 

Humph.  80 ;  Jennings  p.  People,  8  Mich.  Hawks,  443. 

81 ;   The  State  v.  Oarr,  5  N.  H.  867 ;         *  Ante,  §  466 ;  The  State  v.  Pierce, 

Fergus  v.  The  State,  6  Yerg.  845;  People  8  Iowa,  281 ;  Jones  v.  The  State,  11  Ind. 

v.  Ah    Sam.    41    Cal.    646;    People  v.  867  ;  The  State  v.  Hay  den,  16  N.  H.  866 ; 

Stearns,  21  Wend.  409 ;  People  v.  Caryl,  Commonwealth  v.  Smith,  6  S.  &  R.  66a 

12  Wend.  647  ;  The  State  v.  Cole,  19  While  the  existence  of  a  domestic  bank 

Wis.   129  ;   Manaway  v.  The  State,  44  may  be  matter  of  judicial  knowledge, 

Ala.  875 ;  The  State  t>.  Brown,  4  R.  L  that  of  a  foreign  is  not,  and  it  must  be 

628 ;  The  State  v.  Pierce,  8  Iowa,  281 ;  proved.    Owen  v.  The  State,  6  8need, 

The  State  v.  Morton,  8  Wis.  862;  John-  498, 495. 

son  0.  The  State,  86  Ala.  870 ;  Murry  v.         '  Jones  v.  The  State,  6  Sneed,  846, 

Commonwealth,  5  Leigh,  720 ;  Hobbs  v.  848 ;  Stone  v.  The  State,  Spencer,  401 ; 

The  State,  9  Misso.  866 ;  Cady  v.  Com-  People   ».  Stearns,   21   Wend.   409,  28 

monwealth,  10  Grat.  776.    In  a  North  Wend.  684. 

Carolina  case,  a  South  Carolina  bank-bill         «  Post,  §  457 ;  Trice  v.  The  8tate,  2 

was  described  as  "a  false,  forged,  and  Head,  691 ;  Jones  v.  The  State,  6  Sneed, 

counterfeited  promissory  note,  commonly  846,  848. 
called  a  bank-note,  purporting  to  be  a         •  People  v.  Caryl,  12  Wend.  647 ;  The 
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the  fact  that  persons  whose  names  are  borne  on  its  bills  as  officers 
are  such,  may  be  made  to  appear.1  An  admission  of  the  exist- 
ence of  the  bank  is  also  implied  in  the  passing  of  its  note  as 
good,  and  no  other  proof  is  necessary.8    Still,  — 

§  457.  Speoial  Terms  of  Statute.  —  The  special  terms  of  the 
statute  may  change  all  this.  Where  they  were,  "  a  bank-bill,  or 
note,  or  cheeky  or  draft  upon  a  bank,  or  the  certificate  of  deposit 
of  money  therein,  of  any  bank  or  company  incorporated  by  law> 
in  any  part  of  the  United  States"  it  was  held  that  these  words 
must  be  covered  by  the  allegation.8  And  it  was  not  sufficient  to 
say,  for  example,  "one  forged  and  counterfeit  bank-bill,  of  the 
denomination  of  three  dollars,  on  the  Merchants'  Bank  of  Massa- 
chusetts." That  the  bank  was  incorporated  by  law  must  be 
averred  ; 4  nor  was  it  an  adequate  substitute  to  say  it  was  estab- 
lished in  the  State.5  Under  a  different  form  of  legislation,  an 
averment  of  the  incorporation  of  the  bank  was  adjudged  unneces- 
sary.6   Again,  — 

§  458.  Needle**  -Allegation  descriptive.  —  A  needless  allegation 
of  incorporation,  when  descriptive  in  form,  may  require  proof, 
on  a  principle  explained  in  the  first  volume.7  For  example,  if 
the  forged  bill  is  laid  as  purporting  s  to  be  issued  by  a  bank  duly 
authorized  for  the  purpose  by  the  State  of,  &c,  the  incorporation 
and  authority  are  made  descriptive,  and  they  must  be  proved, 
even  assuming  that  no  mention  of  them  was  necessary.9 

§  459.  Legal  Bffloaoy  —  (Explanatory  .Allegations).  —  Explana- 
tory allegations10  may  sometimes  be  required  in  this  class  of  cases. 
Thus,  an  indictment,  in  Tennessee,  simply  charged  the  defendant 
with  passing  a  counterfeit  note  in  these  words :  "  This  note  of  sev- 
enty-five cents  is  payable  to  the  bearer  at  the  treasury  of  North 

State  r.  Cole,  19  Wis.  129 ;  People  v.  Ah         *  Kennedy  v.  Commonwealth,  2  Met. 

8am,  41  Cal.  646;  People  v.  Chad  wick,  2  Ky.  86;   Commonwealth  v.  Simonds,  11 

Parker  C.  C.  163 ;  Dennis  v.  People,  1  Gray,  806.    8ee  Commonwealth  v.  Boyn- 

Parker  C.  C.  469 ;  The  State  v.  Calvin,  ton,  2  Man.  77. 

K.  M.  Charl.  161 ;  Reed  v.  The  State,  16         *  Kennedy  v.  Commonwealth,  supra. 

Ohio,  217,  224 ;  Jennings  ».  People,  8         *  Commonwealth  v.  Simonds,  supra. 

Mich.  81 ;  Cady  v.  Commonwealth,  10         *  The  State  *.  Van  Hart,  2  Harrison, 

Grat  776 ;  Clark  v.  The  State,  14  Ind.  827.    And  see  The  State  v.  Carr,  6  N.  H. 

26 ;  People  v.  Chandler,  4  Parker  C.  C.  867. 

281.  7  Vol.  I.  §  482,  488,  486-487. 

i  The  State  v.  Smith,  6  Day,  176.  »  Ante,  $  416. 

3  McCartney  v.  The  State,  3  Ind.  863 ;         »  The  State  v.  Newland,  7  Iowa,  242. 
The  State  v.  Brown,  4  R.  I.  628.    See        10  Ante,  f,  402,  416,  418  a. 
Beg.  o.  Portia,  40  U.  C.  Q.  B.  214. 
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Carolina,  agreeably  to  the  act  of  Assembly  of  1823,  c.  7.  Raleigh, 
20th  July,  1824.  J.  H.,  Public  Treasurer."  And  it  was  held 
that  the  existence  of  the  act  referred  to  should  have  been  averred, 
showing  some  obligation  on  the  treasury  of  North  Carolina  to 
pay  the  note.  Said  Green,  J. :  "  The  paper,  ex  vi  termini^  does 
not  contain  any  promise,  or  purport  to  contain  any  obligation  per 
ce.  It  refers  to  the  act  of  Assembly  as  containing  the  promise 
or  obligation.  If  A  in  writing  state,  that  B,  by  virtue  of  a 
promise  or  agreement,  is  bound  to  pay  to  the  bearer  seventy-five 
cents,  this  does  not  purport  to  be  an  obligation  or  promise  to  pay 
by  A."  The  North  Carolina  statutes  were  not  judicially  known 
in  Tennessee ;  and  the  principle  is  familiar,  that  every  indict- 
ment must  affirmatively  disclose  an  offence.1  If,  in  any  case,  the 
forged  instrument  does  not  on  its  face  appear  valuable,  or  its 
forgery  adapted  to  work  a  fraud,  extrinsic  facts  must  be  averred 
to  enable  the  court  to  see  its  fraudulent  tendency  in  matter  of 
law.2 

§  459  a.  Proving  the  Bank-bin  a  Forgery.  —  The  proof  that  the 
bank-bill  is  a  forgery  is  such  as  has  already  been  explained.' 
Any  person  who  has  sufficiently  practised  the  handling  and  judg- 
ing of  bills  of  the  sort  to  have  an  enlightened  opinion  may,  as  a 
witness,  state  to  the  jury  what  it  is.  But  the  weight  of  the 
opinion  will  vary  with  his  capacity  and  means  for  judging.4  He 
need  not  know  the  signatures  of  the  officers,  if,  for  example,  he 
is  competent  to  pass  on  the  character  of  the  engraving,  or  to 
decide  from  the  general  appearance  of  the  bill.5  Or  it  is  suffi- 
cient if  he  knows  the  signatures  merely  from  having  seen  them 
on  bills  in  circulation.6  But  a  judgment  founded  merely  on  a 
comparison  with  bank  reporters  and  directories  will  not  be 
received.7 

■  Tait  v.  The  State,  8  Yerg.  449,  460.  *  Jones  v.  Finch,  supra ;  Allen  *.  The 

*  Reed  v.  The  State,  28  Ind.  396.  State,  8  Humph.  867 ;  Johnson  v.  The 

8  Ante,  }  429-482  c,  435,  486.  State,  2  Ind.  652 ;  Johnson  v.  The  State, 

«  Jones  v.  Finch,  87  Missis.  461 ;  Clark  85  Ala.  870 ;  The  State  v.  Harris,  6  Ire. 

r.  The  State.  14  Ind.  26;  The  State  v.  287;   People  v.  Caryl,  12  Wend.  647. 

Candler,  8  Hawks,  898 ;  Johnson  v.  The  And  see  The  8tate  v.  Candler,  3  Hawks, 

8tate,  2  Ind.  652 ;  Pate  v.  People,  8  Gil-  £93;  The  8tate  v.  Allen,  1  Hawks,  6. 

man,  644;  People  v.  Chandler,  4  Parker  '  The  State  v.  Carr,  6  N.  H.  867;  At 

C.  C.  281 ;  Watson  v.  Cresap,  1  B.  Monr.  len  v.  The  State,  supra ;   May  v.  The 

196;   The  State  v.  Cheek,  13  Ire.  114;  Sute,  14  Ohio,  461. 

Jones  t>.  The  State,  11  Ind.  357 ;  United  7  The  State  v.  Brown,  4  B.  L  626. 

States  v.   Keen,  1  McLean,  429;  The 

State  v.  Harris,  6  Ire.  287. 
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§  400.  other  Points.  —  Various  other  points  have  been  ad- 
judged, but  they  are  mainly  within  the  prior  elucidations  of  this 
chapter.1    Thus,  — 

Circulate  as  Money.  —  There  need  be  no  allegation  that  the 
forged  bill  was  issued  to  circulate  as  money.8 

Believed  genuine.  —  The  indictment  for  passing  counterfeit 
bank-notes  need  not  aver  that  the  person  receiving  them  believed 
them  to  be  genuine.8 

*  Utter  or  Tender."  —  For  an  uttering  contrary  to  15  Geo.  2,  c. 
28,  by  the  trick  called  "  ringing  the  changes/1  the  allegation  that 
it  was  in  payment  as  and  for  good  and  lawful  money  was  not 
required ;  because  the  statutory  words  were  in  the  disjunctive, 
44  utter  or  tender  in  payment."  4 

Questions  of  Varianoe.  —  A  question  of  variance  between  the 
allegation  and  proof  is  to  be  submitted,  under  proper  instructions 
from  the  court,  to  the  jury ; 6  unless  the  variance  is  palpable,  in 
which  case  it  is  not.6  An  allegation  that  a  bank-note  is  payable 
to  "  A,  bearer,"  is  supported  by  proof  of  a  note  papable  to  "  A  or 
bearer," 7 

§  461.  Thirdly.  For  Possessing  Forged  Bank-notes  with  Intent 
to  pass  them  :  — 

On  Statute.  —  This  offence  not  being  indictable  at  common  law, 
because  a  mere  possession  is  not  a  sufficient  criminal  act,8  the  pro- 
cedure for  it  is  always  upon  a  statute. 


*  The  State  v.  Twitty.  2  Hawks,  449; 
The  State  v.  Wheeler,  86  Vt.  261 ;  The 
Bute  t;.  Wilkins,  17  Vt.  161.  For  ex- 
ample, Person  to  be  defrauded.  —  Under 
the  Iowa  statute,  the  intent  to  defraud  a 
particular  person  need  not  be  set  out. 
The  State  v.  Barrett,  8  Iowa,  686.  An 
alleged  intent  to  defraud  a  firm  is  sus- 
tained by  proof  of  an  intent  to  defraud 
one  partner.  Stoughton  v.  The  State,  2 
Ohio  State,  662.  The  Tenor— is  not 
required  in  Alabama.  Bostick  v.  The 
State,  84  Ala.  266.  How  irregularity 
as  to,  cured.  Commonwealth  v.  Ervin, 
2  Va.  Cas.  837.  Non-existing  Bank.—. 
An  indictment  to  be  good  under  the  Ten- 
nessee act  of  1829,  against  fraudulently 
passing  any  note  purporting  to  be  a 
bank-note,  when  no  such  bank  exists, 
must  aver,  1.  That  there  was  no  such 
bank;  2.  That  the  defendant, at  the  time 

200 


of  passing  the  pretended  bank-note,  knew 
there  was  no  such  bank ;  and  8.  That  it 
was  with  intent  to  defraud  the  person  to 
whom  passed.  Williams  v.  The  State, 
9  Humph.  80.  Fraudulent  Intent.  ~ 
The  manner  in  which  the  defendant  read 
an  ambiguous  note  to  the  person  to 
whom  he  was  endeavoring  to  pass  it  may 
be  shown  in  evidence  of  the  fraudulent 
intent.    Butler  v.  The  State,  22  Ala.  43. 

*  Bostick  v.  The  State,  supra ;  Math- 
ena  v.  The  State,  20  Ark.  70. 

*  Wilkinson  v.  The  State,  10  IncL  872. 
«  Rex  v.  Franks,  2  Leach,  4th  ed.  644. 

*  The  State  v.  Potts,  4  Halst  26 ;  Hess 
v.  The  State,  6  Ohio,  6. 

*  Turpin  v.  The  State,  19  Ohio  State, 
640,  referring  to  the  above  cases  and 
May  r.  The  State,  14  Ohio,  461,  466. 

7  Quigley  v.  People,  2  Scam.  801. 

*  Crim.  Law,  L  $  204;  ante,  {  266. 
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§  462.  Tenor — (Compared  with  Coin).  —  Contrary  to  the  rule 
where  the  counterfeited  thing  is  a  coin,1  the  counterfeit  bank- 
bills  must  be  8et  out  by  their  tenor,2  already  described.8  And  if 
this  is  impossible  because  of  their  being  in  the  defendant's  pos- 
session, this  fact  may  be  effectually  laid  in  excuse.  Nor,  in  this 
case,  is  notice  to  the  defendant  to  produce  them  at  the  trial 
necessary  as  foundation  for  the  introduction  of  parol  evidence  of 
their  contents.4 

§  468.  Form  of  Indiotment  —  The  indictment,  otherwise  than 
as  to  the  averment  of  the  tenor,  corresponds  to  that  for  possessing 
counterfeit  coin  with  the  intent  to  pass  it,  already  described.5 
Being  statutory,  it  must  conform  alike  to  general  principles  and 
to  the  special  terms  of  the  statute.6 

Person  to  be  defrauded.  —  If,  in  an  indictment  for  possessing 
counterfeit  coin  with  intent  to  pass  it,  the  allegation  of  a  further 
intent  to  defraud  a  particular  person  is  unnecessary,7  the  same 
would  seem,  in  reason,  to  be  the  rule  in  this  offence.  But  some 
of  the  forms  have  this  averment,  —  as,  for  example,  with  intent 
to  defraud  the  bank,8  —  and  there  may  be  statutes  under  the 
words  whereof  it  is  necessary  in  principle.9 

§464.  Following  Statute.  —  The  pleader  should  consider  the 
true  interpretation  of  the  statute,  and  follow  its  terms  as  it  will 
be  construed  by  the  court.     For  example,  — 

H  As  true."  —  Where  the  statutory  words  were  "  with  intent  to 
utter  or  pass  the  same,  or  to  render  the  same  current  as  true,"  an 
indictment  on  the  former  clause,  laying  the  intent  to  be  simply 
"  to  utter  and  pass  the  same,"  was  adjudged  inadequate ;  be- 
cause, by  interpretation,  the  qualifying  u  as  true  "  extended  to 
the  two  clauses  alike,  and  it  should  have  been  in  this  indictment.10 
But  it  was  otherwise  under  a  statute  differently  framed,  where 


•  Ante,  $  260,  266. 

'  The  State  v.  Callendine,  8  Iowa,  28a 
See  MeMillen  v.  The  State,  6  Ohio,  268. 

•  Ante,  §  408-405. 

•  Ante,  §  488;  McGinnis  v.  The  State, 
24  Ind.  600,  overruling  Armitage  v.  The 
State,  18  Ind.  441, 'and  Williams  v.  The 
State,  16  Ind.  461.  See  People  v.  Stew- 
art, 4  Mich.  666. 

•  Ante,  §  266. 

•  And  see,  as  to  the  form,  8  Chit.  Crira. 
Law,  1060;  People  v.  Peabody,  26  Wend. 
472 ;  Brown  v.  Commonwealth,  8  Maas. 


69;  Townsend  /'.  People,  8  Scam.  326; 
The  State  v.  Callendiue,  8  Iowa,  288; 
People  v.  Stewart,  4  Mich.  666;  Jones  v. 
The  Sutei  11  Ind.  867;  Fergus  r.  The 
State,  6  Yerg.  845. 

7  Ante,  §  266. 

8  See  the  oases  abore  cited. 

9  In  matter  of  fact,  not  all  the  forma 
have  this  allegation.  It  appears,  for  ex- 
ample, not  to  have  been  in  Common- 
wealth r.  Davis,  11  Gray,  4,  or  Common- 
wealth v.  Price,  10  Gray,  472. 

*  People  v.  Stewart,  4  Mich.  666, 667. 
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"  as  true/'  though  inserted,  did  not  qualify  the  particular  clause.1 
Again,  — 

§  165.  Beyond  Statutory  Words  —  (u  Fraudulently "  —  Knowl- 
edge). —  Where  the  keeping  "  fraudulently  "  of  forged  bank-bills 
was  made  an  offence  by  a  statute  which  was  silent  as  to  any  in* 
tent  beyond,  the  indictment  was  by  construction  required  to  go 
further2  and  allege  the  defendant's  knowledge  of  their  being 
counterfeit,  and  his  intent  to  pass  them.  '*  This,*'  said  Caruthers, 
J.  "  is  necessary  to  make  the  possession  fraudulent." 8 

§  466.  Pass  in  State.  —  The  intent  need  not  be  laid  as  being  to 
pass  the  spurious  notes  in  the  State  or  county  of  the  prosecution.1 

11  Circulate  as  Currency."  —  If  the  statute  makes  the  offence  con- 
sist in  the  fraudulent  possession  of  forged  bank-notes  which  cir- 
culate as  currency,  there  must  be  an  averment  that  the  genuine 
notes  do  thus  circulate.5 

§  467.  Numbers  In  Possession.  —  Some  of  the  statutes  make  it 
an  aggravated  offence  criminally  to  possess  a  specified  number  of 
forged  bank-bills,  exceeding  one.  Where  the  words  were  "  shall 
possess  at  any  one  time  any  number  not  less  than  ten,"  the  in- 
dictment was  required  to  charge  the  defendant  with  having  them 
at  the  "  same  time.'1  Saying  the  possession  was  "  on  the  same 
day  "  is  not  sufficient.6 

§  468.  Proof  of  Intent7  —  It  was  in  one  case  observed  that  the 
evil  intent,  which  is  the  gist  of  this  offence,  "  must,  at  least  in 
part,  be  evidenced  by  some  act  of  the  party."8  But  the  jury  are 
to  judge  of  it,9  and  this  may  be  a  useful  caution  to  them.  Plainly 
the  law  does  not  limit  them  to  any  one  sort  of  relevant  tes- 
timony. 


1  lb. ;  Hopkins  v.  Commonwealth,  8 
Met  460.  And  see  Commonwealth  v. 
Price,  10  Gray,  472 ;  Commonwealth  v. 
Davis,  11  Gray,  4. 

*  Vol.  I.  §  623-680. 

*  Owen  v.  The  State,  6  Sneed,  498, 
406.  And  see,  as  illustrative,  ante,  §  172. 
"  Feloniously."  —  Under  this  statute,  the 
intent  need  not  be  alleged  to  be  "feloni- 
ous." Perdue  v.  The  State,  2  Humph. 
494;  Vol.  I.  §  688-686.  Subsequent 
Banks.  —  These  statutes  extend  to  banks 
established  since  their  enactment.  Com- 
monwealth o.  Swinney,  1  Va.  Cas.  160, 
161. 

•  4  Clark  w.  Commonwealth,  16  B.  Monr. 
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206 ;  Spence  v.  The  State,  8  Blackf.  281 ; 
Commonwealth  v.  Cone,  2  Mass.  182. 
See,  also,  Commonwealth  v.  Judd,  2  Mass. 
329;  Commonwealth  v.  Price,  10  Gray, 
472 ;  Commonwealth  r.  Davis.  1 1  Gray,  4. 

•  The  State  v.  Shelton,  7  Humph.  31. 

6  Edwards  o.  Commonwealth,  19  Pick. 
124.  And  see  Commonwealth  v.  Hough- 
ton,  8  Mass.  107 ;  The  State  v.  Bonney, 
84  Maine,  223;  Commonwealth  v.  Thomas, 
10  Gray,  488. 

7  Vol.  I.  §1101;  ante,  {  420  et  seq. 

•  The  State  v.  Penny,  1  Car.  Law 
Repot.  617. 

•  Perdue  v.  The  State,  2  Humph.  494. 
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§469.  Existence  of  Bank.  —  Such  questions  as  the  necessity 
and  manner  of  alleging  and  proving  the  existence  of  the  bank  are 
the  same  which  have  been  already  discussed.1  It  has  been  ad- 
judged, for  example,  that,  where  the  bank  is  foreign,  general  evi- 
dence of  its  existence  will  suffice  ; a  as,  that  its  bills  circulate  as 
good.     Its  charter  need  not  be  proved.3 

§  470.  Fourthly.  As  to  Promissory  Notes  and  Bills  of  JSa  • 
change : — 

Form  of  Indictment  —  The  foregoing  elucidations  sufficient]}' 
show,  in  general,  the  form  of  the  indictment.4  As  to  some  par- 
ticular questions,  — 

Foreign  —  Where  payable.  —  It  was  ruled,  in  an  English  court, 
that  an  indictment  for  the  uttering  of  a  forged  foreign  promissory 
note  need  not  say  it  is  payable  in  England.6  This  is  plainly  the 
doctrine  of  our  own  tribunals. 

§  471.  Acceptance.  —  A  charge  of  uttering  a  forged  bill  of  ex- 
change is  not  sustained  where  the  acceptance  only  is  forged. 
The  indictment  should  be  for  uttering  the  forged  acceptance.6 

§  472.  Indorsement  —  Where  a  bill  was  payable  to  the  order 
of  four  persons,  executors,  an  indictment  which  charged  the 
forgery  of  the  name  of  one  of  them  as  indorser  was  adjudged 
adequately  to  set  out  an  offence.7  Where  the  crime  consists  of 
forging  the  body  of  a  note,  indorsements,  though  appearing  upon 
it,  may  be  disregarded.8  If  the  charge  is  of  the  uttering  of  a 
promissory  note  with  more  than  one  name  falsely  indorsed  on  it, 
proof  of  one  will  suffice.9 

Other  Instanoes  —  may  be  shown  in  aid  of  the  proofs  of  knowl- 
edge and  criminal  intent,  within  rules  already  explained.10 

Variance  —  has  been  already  discussed.11 


1  Ante,  §  454  et  seq. 

*  People  v.  Davis,  21  Wend.  300 ;  Peo- 
ple ».  Peabody,  25  Wend.  472. 

•  Sasser  r.  The  State,  13  Ohio,  458. 

*  See,  for  forma,  Archb.  Crim.  PI.  & 
£▼.  10th  Lond.  ed.  372,  873,  19th  ed.  627 ; 
8  Chit  Crim.  Law,  1071-1074;  Beving- 
ton  r.  The  State,  2  Ohio  State,  160.  And 
see  Rex  v.  Reading,  1  Eaat,  180,  note. 

'  Reg.  v.  Lee,  2  Moody  &  R.  281. 

•  Rex  v.  Horweli,  1  Moody,  405, 6  Car. 
&P  148. 

7  Reg.  v.  Winterbottom,  1  Den.  C.  C. 
41, 2  Car.  &  K.  87. 


9  Perkins  v.  Commonwealth,  7  Grat 
651. 

9  People  v.  Rathbun,  21  Wend.  500. 
As  to  laying  the  intent  to  defraud,  see 
The  State  v.  Crawford,  2  Ind.  23. 

U  Ante,  {  428 ;  Reg.  v.  Brown,  2  Fost. 
&  F.  559,  doubting  Reg.  v.  Cooke,  8  Car. 
&  P.  586. 

u  Ante,  f  406-408, 416, 434, 460.  Aud 
see  Perkins  v.  Commonwealth,  7  Grat.  651 ; 
People  v.  Badgley,  16  Wend.  53 ;  May  v. 
The  State,  14  Ohio,  461 ;  Reg.  r.  Hawkea, 
2  Moody,  60. 
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Other  Questions  of  Evidence  —  have  been  adjudged,  but  they  in 
volve  no  principles  special  to  this  branch  of  the  offence.1 

§  473.  Fifthly.  As  to  "  Undertakings"  "  Warranto"  "  Or- 
ders"  ftc. : 2  — 

Form  of  Indictment.  —  An  indictment  for  the  forgery,  for  ex- 
ample, of  a  "  warrant  for  the  payment  of  money,1'  contrary  to  a 
btatute  making  it  felony,  may  charge  that,  at  a  time  and  place, 
the  defendant  feloniously  did  forge  a  certain  warrant8  for  the 
payment  of  money,  of  the  tenor  following  [here  set  it  out  verba- 
tim],  with  intent  to  defraud  B.4 

§  474.  Varianoe.  —  An  order  on  the  cashier  of  a  particular 
bank  will  support  in  evidence  the  allegation  of  an  order  on  the 
cashier  of  the  corporation  of  the  bank.6 

Proof  of  Request —  That  one  has  received  goods  does  not  prove 
an  utterance  by  him  of  a  forged  request  for  their  delivery,  where 
no  collateral  or  connecting  evidence  appears.6 

IV.  Questions  of  Practice. 

§  475.  County  of  Offence.  —  In  the  first  volume  is  a  general  ex- 
planation of  the  county  wherein  the  offence  is  to  be  laid  as  com- 
mitted."   As  to  — 

Forged  Paper  by  Mail. — If  a  letter  containing  a  forged  instru- 
ment is  sent  by  mail  from  one  county  to  another,  this  is  aii' 
uttering  in  the  latter  county.8  The  mail  serves  as  an  innocent 
agent  in  the  performance  of  the  criminal  act  there.9  On  the 
other  hand,  if,  as  the  court  interprets  the  statute,  the  offence  is 
complete  only  when  the  forged  paper  has  reached  the  person  to 

J  Reg.  v.  Portia,  40  U.  C.  Q  B.  214  ;         6  United  States  v.  Hi n man,  Bald.  292. 

Rex  v.  Crocker,  Russ.  &  Ry.  97,  2  New  And  see  further  as  to  variance,  Abbott 

Rep.  87,  2  Leach,  4th  ed.  987  ;  People  ".  v.  The  State,  59  Ind.  70 ;  Rex  v.  Thomas, 

Blakelcy,  4  Parker  C.  C.  176,  184,  185 ;  2  East  P.  C.  984. 
Rex  u.  Peacock,  Russ.  &  Ry.  278  ;  Rex  v.         •  Reg.  v.  Johnson,  6  Cox  C.  C.  18. 
Downes,  2  East  P.  C.  997 ;  Reg.  ».  Beard,         *  Vol.  I.  §  45  et  seq.    Particularly,  in 

8  Car.  &  P.  148.  forgery,  see  United  States  v.  Britton,  2 

*  See  Stat.  Crimes,  §  825-848.  Mason,  464 ;  Bland  v.  People,  8  Scam. 

*  Ante,  §  439.  864;  People  o.  Rathbun,  21  Wend.  509; 
«  Archb.  Crim.  PI.  &  Ev.  10th  Lond.  Perkins's  Case,  2  Lewin,  150 ;  McGuire 

ed.  374 ;  8  Chit.  Crim.  Law,  1054,  1074  v.  The  State,  87  Ala.  161 ;  Rex  v.  Pirn, 

et  seq.    *'  Beoeipt."  —  As  to  a  receipt,  Russ.  &  Ry.  425. 

including  the  evidence,  see  The  State  v.         •  Vol.  I.  §  58. 

Dalton,  2  Murph.  879;  Rex  r.  Thomas,         •  Bishop  v.  The  State,  80  Ala.  84. 

2  East  P.  C.  984 ;  Reg.  v.  Milton,  10  Cox  And  see  Rex  v.  Pirn,  Russ.  &  Ry.  425. 

C.  C.  864. 
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whom  it  is  addressed,  no  indictment  will  lie  in  the  county  of  the 
sending.1  But,  by  the  opinions  of  some  judges,  under  some  stat- 
utes, the  deposit  of  the  letter  is  an  uttering,  and  then  the  offender 
is  liable  equally  in  the  county  where  he  makes  such  deposit.2 

§  476.  Presumption  as  to  Plaoe  of  Forgery.  —  The  uttering  of  a 
forged  instrument  in  a  particular  State  or  county  is  not  alone 
presumptive  proof  that  it  was  forged  there.  So  the  Massachu- 
setts court  held  in  a  case  where  this  fact  only  appeared,  and  tho 
instrument  bore  date  in  another  State.8    And,  — 

§  477.  Continued.  —  In  England,  the  mere  fact  of  possession, 
or  uttering,  or  both,  in  a  county,  even  under  circumstances  of 
some  suspicion,  has  been  deemed,  not  without  dissent,  to  be  inad- 
equate evidence  that  the  forgery  was  there  committed.4    Still,  — 

§  478.  Continued —  (For  Jury).  —  The  question  is  for  the  jury, 
who  yet  should  find  the  defendant  guilty  only  when  the  evidence 
is  legally  sufficient.6    And,  — 

§  479.  Continued.  —  By  some  American  opinions,  not  much,  if 
any  thing,  need  be  added  to  possession  or  uttering  in  the  county 
of  the  indictment,  to  justify  the  jury  in  finding  that  the  forgery 
was  there  also.  This,  "  together  with  the  entire  want  of  evidence 
of  a  prior  possession'''  elsewhere,  was,"  it  was  said  in  one  case, 
"sufficient,  in  the  absence  of  countervailing  testimony."6  An 
exception  is  made  of  "  such  papers  as  pass  from  hand  to  hand  in 
the  common  transactions  of  life."  As  to  the  other  class,  "  the 
uttering,9'  said  Ruffin,  C.  J.,  "  if  unexplained,  is  in  sound  sense 
evidence  of  the  forgery  of  the  paper  by  the  utterer ;  and,  if  the 
paper,  as  in  this  case,  was  in  his  hands  in  an  incomplete  state, 
and  was  produced  by  him  in  a  completed  state,  and  made  in  his 
own  favor  and  produced  for  his  benefit,  the  proof  is  cogent  and 
plenary,  that  his  was  the  hand  that  fabricated  it,  or,  at  least, 
that  he  was  present  and  wittingly  assented,  and  caused  it  to  be 
fabricated." ' 

§  480.   Conclusion.  —  From  these  and  other  cases  we  may  deem 

i  People  v.  Kathbun,  21  Wend.  609.  »  Rex   v.  Crocker,  2  Leach,  4th  ed. 

*  Vol.  I.  {  61 ;  Perkins's  Case,  2  Lewin,  967,  2  New  Rep.  87,  Russ.  &  Ry.  97 ;  Rex 
160.  v.  Parkes,  2  East  P.  C.  992. 

*  Commonwealth  v.  Parmenter,  6  Pick.  •  Johnson  v.  The  State,  85  Ala.  870, 
279.  879. 

«  Rex  v.  Parkes,  2  East  P.  O.  992;         7  The  State  v.  Morgan,  2  Der.  &  Bat 
Res  v.  Crocker,  2  Leach,  4th  ed.  987,  2    848,  862. 
New  Rep.  87,  Ruts.  &  Ry.  97. 
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the  American  doctrine  to  be,  that  very  slight  evidence,  and  by 
some  opinions  none,  added  to  the  unexplained  fact  of  possession 
or  uttering  in  the  county  of  the  indictment,  will  justify  the  jury 
in  finding  such  to  have  been  the  place  of  the  forgery.1  But,  in 
reason,  each  particular  complication  of  facts,  and  the  law  relating 
thereto,  should  be  specially  considered.  If,  for  example,  the 
offence  of  uttering  is  punished  less  heavily  than  that  of  forging, 
a  court  could  not  properly  permit  its  jury  to  cortvict  one  of  the 
latter  on  mere  evidence  of  the  former.  But  if  the  defendant  is 
shown  to  have  relied  on  his  forgery  in  the  county  of  the  indict- 
ment, this  might  ordinarily  be  accepted  as,  in  law,  a  ratification 
there  2  of  the  original  act  of  forging,  wherever  committed.  These 
are  examples  of  what  may  be  considered  in  connection  with  dif- 
fering facts.     Thus,  again,  — 

§  481.  Under  Statute.  —  The  Code  in  Alabama  provides,  that 
44  any  person  who  utters  and  publishes  as  true,  and  with  intent 
to  defraud,  any  forged  or  counterfeit  instrument  or  writing,  &c., 
the  forging  or  counterfeiting  of  which  is  declared  by  this*article 
to  be  an  offence,  knowing  such  instrument,  &c,  to  be  forged  or 
counterfeited,  must,  on  conviction,  be  adjudged  guilty  of  forgery 
of  such  instrument  or  writing."  Under  which  provision,  a  con- 
viction for  forgery  may  be  had  on  proof  of  an  uttering.8 

§  482.    Duplicity  —  (Uttering  more  Instruments  than  One).  —  By 

the  better  opinion,  if  a  man  utters  numbers  of  forged  instruments 
by  one  volition,  as  where  he  passes  all  to  the  teller  of  a  bank 
together,  he  commits  only  one  offence,  not  as  many  distinct 
offences  as  there  are  instruments,  and  he  should  be  charged  with 
the  whole  in  one  count.4    So,  — 

§  483.  Possessing  more  than  One.  —  Where  a  statute  made  it 
punishable  for  a  person  to  44  have  in  possession,  or  receive  from 
any  other  person,  any  forged  or  counterfeited  promissory  note  or 
bill,  &c,  with  intent,"  &c,  one  offence  only  was  held  to  be  com- 
mitted by  the  criminal  possession,  at  one  time,  of  more  counter- 

1  Spencer  v  Commonwealth,  2  Leigh,  4  The  State  v.  Epglesht,  41  Iowa,  674, 

761.    And  see  United  States  v.  Britton,  disapproving  United  States  v.  Beerman, 

2  Mason,  464 ;  Bland  v.  People,  8  Scam.  6  Cranch  C.  C.  412,  and  The  State  v. 

364;  The  State  v.  Jones,  1  McMul.  236;  Thurston,  2  McMul.  882.     See  Vol.  L 

Henderson  v.  The  State,  14  Texas,  608.  §  437;  Crim.  Law,  I.  §  1060, 1061, 1066; 

»  Ante,  §  286.  People  v.  Ward,  16  Wend.  281 ;  Rex  v. 

«  Bishop  v.  The  State,  80  Ala.  84,  89;  Martin,  2  Leach,  4th  ed.  928. 
McGuire  v.  The  State,  37  Ala.  161. 
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feit  bank-bills  than  one,  even  though  they  were  on  different 
banks.  And  a  conviction  for  the  possession  of  one  was  adjudged 
a  bar  as  to  the  others.1 

§  484.  Three  Counts  —  Three  Forgeries.  —  Where  an  indictment 
in  three  counts  charges  in  each  the  forgery  of  an  instrument  of 
the  same  tenor,  if,  on  the  trial,  three  like  instruments  are  offered 
in  evidence,  the  prosecuting  officer  is  not  required  to  show  on 
which  one  of  them  each  count  was  found ;  for  each  is  provable 
by  any  one  of  the  three.2 

§  485.  Verdict  —  Where,  in  an  old  case  for  forging  and  pub- 
lishing a  deed,  the  verdict,  sajTs  the  report,  being  "guilty  ds 
transgressione  etforgeria  prced."  it  was  objected  that  nothing  was 
said  of  the  publication,  hence  it  was  insufficient.  "  Sed  non  allo- 
catur ;  de  transgressione  prcedicta  includes  it."  Therefore  it  was 
adjudged  good.8    But,  — 

§  486.  Continued.  —  As  a  special  finding,4  u  guilty  of  publish- 
ing and  passing  the  receipt  in  question,  knowing  it  to  be  a  for- 
gery," was  held  inadequate  ;  because  silent  as  to  whether  it  was 
published  as  true,  and  with  intent  to  defraud.5  On  the  other 
hand,  "guilty  of  attempting  to  pass  the  note,  knowing  of  the 
forgery,"  was  accepted  as  sufficient ;  on  the  ground  that  the 
court  will  intend  whatever  it  fairly  can  to  sustain  a  special  ver- 
dict.8   These  two  decisions  are  not  easily  reconciled.7    Again,  — 

Verdict  on  Two  Counts.  —  An  indictment  being  in  two  counts, 
the  one  for  forging  a  note,  and  the  other  for  forging  an  indorse- 
ment on  a  note,  the  jury  returned  not  guilty  on  the  first  count ; 
"on  the  second  count,  namely,  that  of  uttering  a  negotiable 
note,  knowing  it  to  be  forged,  we  find  the  prisoner  guilty,  and 
affix  the  term  of  his  imprisonment  for  the  term  of  two  years." 
And  this  verdict,  on  the  second  count,  was  adjudged  too  uncer- 
tain to  authorize  any  sentence  thereon.8 

i  The  State  v.  Benham,  7  Conn.  414.  •  The  State  v.  Fuller,  1  Bay,  245. 

1  Commonwealth  v.  Miller,  8  Cash.         7  And  see  Page  v.  Common  wealth,  0 

248.  Leigh,  683. 

*  Rex  v.  Newton,  2  Lev.  111.  •  Cocke  p.  Commonwealth,  13  Grat 
«  Vol.  I.  {  1000-1008.  760. 

•  Couch  v.  The  State,  28  Ga.  867. 


For  FORNICATION,  tee  Stat.  Crimea. 
GAMING,  tee  Stat  Crimea. 

207 


§  488  SPECIFIC   ISSUES  AND  OFFENCES.  [UUOK  XH. 


CHAPTER  XXX. 

GAMING-HOUSE.1 

• 

§  487.  Introduction. 
488, 489.  Common-law  Offence. 
490-494.  Statutory  Forms  of  the  Offence. 

§  487.  How  related — How  Chapter  divided. — A  public  gaming- 
house is  a  species  of  nuisance,  an  offence  treated  of  further  on.* 
It  is  also  a  disorderly  house,8  the  procedure  for  keeping  which 
has  been  already  discussed.1  We  shall  consider  what  specially 
pertains  to  the  gaming-house  as  to,  I.  The  Common-law  Offence ; 
II.  Statutory  Forms  of  the  Offence. 

I.  The  Common-law  Offence. 

§  488.  How  the  Indictment  —  The  indictment  is  in  its  general 
structure  the  same  as  for  keeping  a  bawdy-house  *  or  other  disor- 
derly house.6  It  may  allege  that,  on,  &c,  at,  &c,  as  in  ante, 
§  812,  or  in  any  other  method  of  laying  time,  the  defendant,  ac- 
cording to  the  form  in  Archbold,  "  unlawfully  did  keep  and 
maintain  a  certain  common  gaming-house,  and  in  said  gaming- 
house [for  lucre  and  gain7],  on,  &c,  there  unlawfully  and  wil- 
fully did  cause  and  procure  divers  idle  and  evil-disposed  persons 
to  frequent  and  come,  to  play  together  at  a  certain  unlawful 
game  [specified]  ;  and,  in  the  said  common  gaming-house,  on, 
&c,  there  unlawfully  and  wilfully  did  permit  and  suffer  the  said 
idle  and  evil-disposed  persons  to  be  and  remain,  playing  and 
gaming  at  the  said  unlawful  game  called,  &c,  for  divers  large 

1  For  the  law  of  this  offence,  see  Crim.  *  Ante,  {  272. 
Law,  I.  §  1186  et  seq.  For  gaming,  con-  *  Ante,  §  106. 
traiy  to  the  statutes,  see,  as  to  both  law  *  Ante,  §  273. 
and  procedure,  Stat.  Crimes,  §  844  et         7  Doubtless  unnecessary.     See  ante, 

seq.  {  274 ;  Commonwealth  v.  Colton,  8  Gray, 

3  Post,  §  860  et  seq.  488. 

'  Crim.  Law,  L  {  1186 ;  The  State  «. 
Lorell,  10  Vroom,  488. 
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and  excessive  sums  of  money ; "  concluding  as  in  other  indict- 
ments for  keeping  disorderly  houses.1 

§  489.  Bvidenoe.  —  The  evidence  assumes  the  like  forms  and 
is  governed  by  the  like  principles  as  for  keeping  other  disorderly 
houses,  already  explained.3 

Variance.  —  Such  allegations  as  of  the  character  of  the  fre- 
quenters, the  games  played,  swearing,  drinking,  and  the  like, 
need  be  proved  only  in  substance,8  not  necessarily  in  exact  form 
as  laid.4 

What  is  One  Offence. — There  are  nice  questions,  not,  it  is  be- 
lieved, fully  Settled  by  adjudication,  as  to  what  constitutes  one 
keeping  of  a  disorderly  house,  or  one  commission  of  any  other 
continuous  offence.6  "Keeping  a  gaming-house,"  said  Perkins, 
J.  in  an  Indiana  case,  "  may  be  a  continuous  act,  and  all  the  time 
during  which  a  given  house  is  continuously  thus  kept  prior  and 
up  to  the  prosecution  for  the  keeping,  constitutes  one  indivisible 
offence,  which  can  be  punished  but  in  a  single  prosecution.  Like 
a  civil  cause  of  action,  it  cannot  be  split  up  in  the  prosecution  of 
*t.     But  one  penalty  can  be  assessed." 8 

II.   Statutory  Forma  of  the  Offence. 

§  490.  in  General.  —  The  statutes  against  gaming,  some  of  them 
extending  to  the  keeping  of  gaming-houses,7  are,  in  our  States, 
diverse  and  numerous.  And  the  line  separating  the  keeping  of 
gaming-houses  from  simple  gaming  is  not,  in  them,  always  distinct. 
Hence  they  are  in  the  main  treated  of  in  the  chapters  in  "  Statu- 
tory Crimes,"  under  the  title  "  Gaming."  *  Some  points,  chiefly 
in  repetition  of  what  is  there  said,  will  now  be  mentioned. 

»  Archb.  Criro.  PI.  &  Ev.  10th  Lond.  16  N.  H    826 ;   The  State  ».  Maurer,  7 

ed.  637.    The  author  adds :  "  This  prece-  Iowa,  406.     And  see  The  State  v.  Ellis, 

dent  was  holden  good  in  Rex  v.  Rogier,  4  Misso.  474. 
2  D.  &  R.  431,  I  B.  &  C.  272.    In  Rex  r.  *  Ante,  §  112-118.  278-282. 

Taylor,  8  B    &  C.  502,  Holroyd,  J.  said.  »  Vol.  I.  §  488  />-488  e;  ante,  §  281. 

that,  in  his  "pinion,  it  would  be  sufficient         4  Lord  v.  The  State,  16  N.  H.  326. 
merely  to  have  alleged  that  the  defend-         6  Vol.  I.  §  402,  note, 
ant  kept  a  common  gaming-house."    As         8  The  State  v.  Lindley,  14  Ind.  430, 

to  this,  see  ante,  §  276,  276.    See  also  431. 

Commonwealth  v.  Crupper,  3  Dana,  466 ;         *  Stevens  o  People,  67  111.  687 ;  Chase 

Commonwealth  v.  Stahl,  7  Allen,  804.  v.  People,  2  Col.   Ter.   609;    Commoii- 

For  other  forms  of  the  indictment,  see  8  wealth  c.  Ballou,  124  Mass.  26. 
Chit.  Crim.  Law,  674-677 ;  The  State  v.         *  Stat.  Crimes,  {  844-930. 
Haines,  30  Maine,- 66;  Lord  v.  The  State, 

vol.  ii.  14  209 
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Keeping  Rooms  for  Gambling  —  (indictment).  —  A  statute  made 
indictable  any  one  who  should  "keep  a  room,  &c,  to  be  used 
and  occupied  for  gambling."  And  it  was  adjudged  unneces- 
sary to  allege  that  gambling  took  place  in  the  room  ;  for  u  it  is 
immaterial  whether  the  prohibited  establishment  shall  find  cus- 
tomers or  not." l 

§  491.  Keeping  Gambling-house.  —  The  forms  of  the  indictment 
for  the  like  statutory  offence  of  keeping  a  gambling -house  will 
vary  with  the  statutory  terms.2 

The  Location  —  of  the  house  need  not  be  averred  ;  but,  if  un- 
necessarily it  is  charged  as  situated  on  a  particular  lot,  this,  to 
avoid  a  variance,  must  be  proved.8    And  — 

One  Day. —  Proof  of  keeping  the  gambling-house  but  for  a  single 
day  will,  in  point  of  time,  suffice.4 

§  492.  Naming  Game. —  The  indictment  for  permitting  gaming 
in  an  unlicensed  grocery,  contrary  to  the  Indiana  statute,  need 
not  mention  the  name  of  the  game  played  ;  for,  by  the  statutory 
terms,  it  is  immaterial  what  the  game  is.6  It  is  the  same  in 
Texas.6     But,— 

Names  of  Players.  —  Under  this  Indiana  statute,  the  names  of 
the  players  should,  if  known,  appear  in  allegation.7  They  need 
not  under  another  Indiana  statute  against  keeping  a  gaming- 
house.8 

§  493.  Continued.  —  Under  the  Ohio  statute  against  gaming, 
the  names  of  the  players  must  be  stated  when  known.9  They 
need  not  be  under  the  Texas.10 

Description  of  Honse,  dec.  —  Duplicity.  —  For  keeping  a  gaming- 
house, the  indictment  in  New  Hampshire  need  not  contain  a  par- 
ticular description  of  the  house,  or  the  names  of  those  who  played 
in  it,  or  what  games,  or  the  amounts.     Nor  is  it  double  or  uncer- 


1  The  State  v.  Miller,  6  Blackf.  602 ; 
Sowle  v.  The  State,  11  Ind.  492.  And 
see  Winemiller  v.  The  State,  11  Ind.  516; 
Tin  State  v.  Staker,  3  Ind.  670.  Other- 
wist  where  the  indictment  is,  under  an- 
other clause,  for  suffering  gambling  in 
the  building.  Sowle  o.  The  State,  supra. 
And  see  Chase  v.  People,  2  Col.  Ter.  609. 

a  The  State  v.  Cure,  7  Iowa,  479;  The 
State  v.  Crogan,  8  Iowa,  528. 

'  Ante,  f  111,  185;  The  State  v.  Cro- 
gan, supra. 

4  The  State  o.  Crogan,  supra. 
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»  The  State  c  Dole,  8  Blackf.  294. 
See  Stat.  Crimes,  §  896. 

•  The  State  v.  Ake,  9  Texas,  832. 

'  Ball  v.  The  State,  7  Blackf.  242; 
Sowle  v.  The  State,  11  Ind.  492. 

1  Carpenter  v.  The  State,  14  Ind.  109 ; 
Dormer  v.  The  State,  2  Ind.  808.  See 
Stat.  Crimes,  $  894,  896. 

9  Davis  v.  The  State,  7  Ohio,  1st  pt 
204. 

«•  McGaffey  v.  The  State,  4  Texas, 
166;  Horan  v.  The  State.  24  Texas, 
16L 
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tain,  though  it  alleges  that  the  defendant  kept  the  house  on  a 
day  named,  and  allowed  gaming  in  it  then  and  on  divers  days 
and  times  before  and  after.1 

§  494.  Por  Stat  Crimes.  —  We  are  now  quite  upon  the  ground 
occupied  by  the  discussions  in  "  Statutory  Crimes,"  so  that  it  is 
best  the  chapter  should  close  here.9 


1  The  State  v.  Prescott,  83  N.  H.  212. 
And  see  Montee  v.  Commonwealth,  3  J. 
J.  Mar.  182. 

*  And  see,  for  various  rulings,  Mon- 
tee v.  Commonwealth,  8  J.  J.  Mar.  132 
Commonwealth  v.  Lampton,  4  Bibb,  261 
Buford  v.  Commonwealth,  14  B.  Monr 
24 ;  Metz  v.  Commonwealth,  2  Met.  Ky 
14;  Commonwealth  v.  Bolkom,  8  Pick 
281 ;  Commonwealth  v.  Arnold,  4  Pick 


251 ;  Commonwealth  v.  Pattee,  12  Cush. 
501 ;  Commonwealth  v  Stowell,  0  Met. 
572 ;  The  State  i».  Brice,  2  Brev.  66 ;  The 
State  v.  Foster,  2  Misso.  210;  The  State 
v.  Ames,  10  Misso.  743;  The  State  v. 
Kesslering,  12  Misso.  565 ;  The  State  a. 
Austin,  12  Misso.  576;  The  State  v. 
Fletcher,  18  Misso.  425 ;  StolU  v.  People, 
4  Scam.  103. 


For  HAWKERS  AND  PEDDLERS,  see  Stat.  Crimes. 
HIGHWAY,  see  Wat. 
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CHAPTER  XXXI. 

HOMICIDE,  AS  TO  THE  INDICTMENT  FOB  MANSLAUGHTER  AND 
THOSE  PARTS  OF  THAT  FOB  MUBDEB  WHICH  ABE  THE  SAME 
IN  BOTH.1 

§  496, 496.    Introduction. 
497-500.     Historical  and  General  View. 
501-505.    Indictment  in  Outline. 
506-636.    Specific  Questions. 
537-538  a.  Where  no  Assault  or  Battery. 
539.    Statutory  Changes  of  Rules. 

§  495.  Divisions  of  Subject.  —  For  the  sake  of  clearness,  and 
for  avoiding  a  chapter  inconveniently  long,  the  discussions  of  the 
procedure  in  felonious  homicide  will  here  be  separated  into  sev 
eral  chapters. 

§  496.  How  this  Chapter  divided.  —  We  shall  divide  this  chap- 
ter into,  I.  Historical  and  General  View;  II.  The  Indictment 
in  Outline  ;  III.  Specific  Questions  ;  IV.  Where  there  is  no 
Assault  or  Battery  ;  V.  Statutory  Changes  of  the  Common-law 
Rules. 

I.   Historical  and  General  View. 

§  497.  Changes  in  Law  —  (English).  —  In  order  adequately  to 
comprehend  the  form  of  the  indictment  for  a  felonious  homicide, 
we  should  bear  in  mind  the  early  as  well  as  the  altered  law 
of  England,  whereof  the  latter  became  common  law  with  us. 
Also,  — 

American.  —  Since  what  we  are  inquiring  after  is  the  indict- 
ment of  to-day,  in  our  own  country  and  State,  we  should  not 
overlook  such  statutes  and  judicial  decisions  of  our  own  as  have 
modified  the  English  forms.     As  to  the  — 

§  498.  English—  (23  Hen.  8).  —  Prior  to  1531,  when  the  stat- 
ute of  23  Hen.  8,  c.  1,  §  3,  was  passed,  there  was  in  the  mother 
country  only  one  form  of  felonious  homicide ;   being  that  now 

1  For  the  law  of  this  offence,  see  Crim.  Law,  II.  §  613  et  seq. 
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known  as  manslaughter,  and  necessarily  including  the  malicious 
killings  which  have  since  been  termed  murder.1  All  homicides 
of  every  sort  now  punishable  subjected  the  offender  nominally  to 
death,  but  clergy  was  allowed  for  all.  This  stcitute  took  away 
clergy  from  such  as  were  committed  "wilfully  and  of  malice 
aforethought,"  being  those  to  which  the  name  of  murder  was 
subsequently  given.2  Upon  this  statute,  the  distinction  between 
murder  and  manslaughter  has  ever  since  rested,  both  in  England 
and  this  country.3 

§  499.  Effect  of  this  Statute  on  Indictment  for  Murder.  —  In  a 
case  which  was  to  be  excluded  from  clergy  by  force  of  this  stat- 
ute, —  thcit  is,  in  a  case  of  murder,  —  the  rule  of  pleading  that 
every  fact  pertaining  to  the  punishment  must  appear  in  allega- 
tion *  required  the  indictment  to  be  expanded  beyond  its  prior 
forms  to  cover  the  phrase  "  wilfully  and  of  malice  aforethought ; " 
else,  says  Hawkins,  "  the  offender  shall  have  his  clergy  ;  "  6  in 
other  words,  the  charge  will  be  only  manslaughter.  But  the 
conclusion  "  against  the  form  of  the  statute  "  is  not  necessary 
where  the  statute,  instead  of  creating  a  new  offence,  modifies  the 
punishment  for  an  old  one ; 8  hence,  though  there  are  in  the 
books  distinctions  which  might  create  some  doubt  if  the  question 
were  new,  it  became  the  established  practice  not  to  attach  this 
conclusion  to  the  indictment  for  murder.7 

§  500.  Amerioan  Changes.  —  We  shall  see,  in  the  chapter  after 
the  next,  that,  precisely  as  the  statute  of  23  Hen.  8,  c.  1,  §  3, 

1  Crim.  Law,  II.  §  623-628.  except."      And    see,    for   explanations, 

*  I  have  stated  the  history  thus  shortly  Crim.  Law.  II.  §  623-628. 
that  it  may  be  easily  understood.    The         •  In  explanation  of  the  way  in  which 

exact  words  of  this  statute  are,  "that  no  this  statute  became  common  law  in  our 

person  nor  persons  which  hereafter  shall  States,  consult  the  second  edition  of  this 

happen  to  be  guilty  after  the  laws  of  this  volume,  §  6110, — the  contents  of  which 

land  for  any  manner  of  petit  treason,  or  have  given  place  to  other  matter  in  this 

for  any  wilful  murder  [the  term  murder  edition, 
denoting,  at  this  period,  any  felonious         *  Vol.  I.  §  77  et  seq. 
homicide]  of  malice  prepensed,  or  for,  &c.         *  2  Hawk.  P.  C.  c.  38,  §  25. 
[mentioning  several  other  felonies]  shall         6  Vol.  I.    §  596-599  ;    Stat.  Crimes, 

from  henceforth  be  admitted  to  the  bene-  §  167 ;  2  Hawk.  P.  C.  c.  25,  §  4. 
tit  of  his  or  their  clergy,  but  utterly  be         7  2  Hawk.  P.  C.  c.  88,  §  25.    "  Where 

excluded   thereof,  and   suffer  death  in  any  person  is  to  be  ousted  of  his  clergy 

such  manner  and  form  as  they  should  by  virtue  of  any  act  of  parliament,  two 

have  done  for  any  the  causes  or  offences  things  are  always  requisite,  1.  That  the 

abovesaid  if  they  were  no  clerks;  such  as  indictment  bring  the  fact  within  the  atat- 

be  within  holy  orders,  that  is  to  say,  of  ute,  but  need  not  conclude  contra  format* 

the  orders  of  sub-deacons  or  above,  only  statuli,"  &c.     1  Hale  P.  C.  586.     And  se» 

2  Hale  P.  C.  190,191. 
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created,  out  of  a  part  of  what  was  punishable  as  felonious  homi- 
cide, a  higher  form  of  the  offence  thereafter  called  murder,  and 
left  the  rest  to  the  new  name  of  manslaughter,  but  to  remain 
exactly  what  it  was  before  ;  so,  in  the  greater  number  of  our 
States,  has  a  statute  created  out  of  murder  a  higher  form  known 
as  murder  in  the  first  degree,  comprehending  a  part  of  what  was 
murder  before,  and  left  the  rest  to  remain  exactly  what  it  was 
before  the  statute,  under  the  new  name  of  murder  of  the  second 
degree.  But  the  majority  of  our  courts,  less  familiar  with  the 
principles  of  criminal  pleading,  have  not  seen,  as  clearly  as  did 
the  English,  how  the  change  should  affect  the  form  of  the  indict- 
ment. 

II.  The  Indictment  in  Outline. 

§  501.  Manslaughter  and  Murder  oompared.  —  We  see,  therefore, 
that  the  only  difference  between  the  indictments  for  manslaughter 
and  for  murder  consists  in  the  added  allegations  which  the  stat- 
ute of  23  Hen.  8,  c.  1,  §  3,  requires  to  distinguish  the  latter,  — 
to  be  treated  of  in  the  next  chapter.  Therefore  the  elucidations 
which  follow  in  this  chapter  concern  equally  the  indictment  in 
murder  and  in  manslaughter. 

§  502.  Form  of  Indictment  —  A  good  outline  of  the  indictment, 
omitting  what  is  made  necessary  by  23  Hen.  8,  c.  1,  §  3,  when 
the  higher  punishment  for  murder  is  sought,  may  be  obtained  by 
laying  before  us  an  old  form  for  manslaughter.  The  needless 
parts  will  be  pointed  out  as  we  proceed :  — 

"That  A,  late  of,  &c.  (not  having  the  fear  of  God  before  his  eyes,  bat 
being  moved  and  seduced  by  the  instigation  of  the  Devil),  on,  &c.  (with  force 
and  arms),  at,  &c. 

1.  in  and  upon  one  B  (in  the  peace  of  God  and  our  said  lord  the  king  then 
and  there  being),  in  the  king's  highway  there 

2    feloniously  and  wilfully  did  make  an  assault,  and 

3.  a  certain  cart  (of  the  value  of  five  pounds), 

4.  then  and  there  drawn  by  two  horses  (of  the  value  of  ten  pounds),  which 
he  the  said  A  was  then  and  there  driving  in  and  along  the  said  highway, 

5.  in  and  against  the  said  B  feloniously  did  force  and  drive,  and  him  the 
said  B  did  thereby,  then  and  there,  throw  to  and  upon  the  ground,  and  did 
then  and  there  feloniously  force  and  drive  one  of  the  wheels,  to  wit,  the  off- 
wheel  of  the  said  cart,  against,  upon,  and  over  the  head  of  him  the  said  B 
then  lying  upon  the  ground,  and 

6.  thereby  did  then  and  there  give  to  the  said  B,  in  and  upon  his  head,  one 
mortal  fracture  and  contusion, 
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7.  of  which  the  said  B 

8.  then  and  there  instantly  died. 

9.  And  so  the  jurors,  &c.,  do  say,  that  the  said  A  him  the  said  B  in  man- 
ner and  by  means  aforesaid  feloniously  did  kill  and  slay,  against  the  peace, 
&c."* 

§  503.   "  Seduoed  by  Devil "  —  unnecessary.2 

"With  Force  and  Anna'*  —  probably  unnecessary  at  this  day.8 
Hawkins,  speaking  of  the  old  law,  tells  us  these  words  were 
adjudged  needless  in  appeals  of  murder, 4fc  because  they  are  so 
fully  implied." 4  They  would  seem  to  be  equally  supplied  by 
the  other  allegations  in  indictments  for  felonious  homicide.6 

§  504.  u  In  Peace,"  Ac  —  not  necessary.6  u  Perhaps,"  it  is  said 
in  Coke's  Reports,  "  he  was  not  in  peace,  but  fighting  and  break- 
ing the  peace."  Yet  to  kill  him  without  lawful  occasion  would  be 
felony.7  Still,  on  an  indictment  for  the  murder  of  a  British  sub- 
ject abroad,  the  judges  deemed  that,  assuming  the  fact  of  his 
being  such  subject  to  be  required  in  allegation,  the  words  we  are 
considering  sufficed.8 

§  505.  Of  the  Value,  Ao.  —  The  value  of  the  instrument  which 
caused  the  death,  or  the  fact  that  it  was  of  no  value,  used  to  be 
averred  in  the  English  indictments  ;  because,  says  Lord  Hale,  it 
44  is  a  deodand  forfeited  to  the  king,  and  the  township  shall  be 
charged  for  the  value,  if  delivered  to  them.  But  this  seems 
not  to  be  essential."  *  In  1846,  parliament  abolished  together 
the  forfeiture  and  the  averment,  by  9  &  10  Vict.  c.  62.  With 
us,  deodands  being  unknown,10  this  allegation  is  seldom  n  seen, 
and  certainly  it  is  never  necessary.13 

III.  Specific  Questions. 

§  506.  Substantive  Averments.  —  Under  this  sub-title  we  shall 
consider  the  substantive  averments,  in  a  case,  like  that  in  the 
alx  ve  form,  of  homicide  by  violence  ;  as  to,  — 


1  8  Chit  Crim.  Law,  783.  7  Heydon's  Case,  4  Co.  41  a;  Cora- 

•  Vol.  I.  {  601.  monwealth  v.  Murphy,  11  Cash.  472. 

»  lb.  §  602.  •  Rex  v.  Sawyer,  2  Car.  &  K.  101, 118, 

<  2  Hawk.  P.  C.  c.  23,  }  85.  Ross.  &  Ry.  294. 

•  See  lb.  c.  25,  §  90-08;  2  Hale  P.  C.  •  2  Hale  P.  C.  185. 

187 ;  8  Chit.  Crim.  Law,  751,  note.  "  Crim.  Law,  I.  {  827,  970. 

•  Vol.  I.  §  502 ;  ante,  §  57.  "  The  State  v.  Smith,  PhilUpt,  840. 

"  Dukes  v.  The  State,  !1  Ind.  657. 
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First.  How  to  describe  the  Person  slain  —  "in  and  upon  one 
jB:"  — 

Name.  —  The  name  of  such  person  must  be  given  if  known.1 
That  by  which  he  is  commonly  known  will  suffice.2  In  Cali- 
fornia, an  error  in  the  middle  name  was  adjudged  immaterial,8 
but  this  might  not  be  so  held  everywhere-.4 

Jtiry.  —  It  is  for  the  jury  to  decide,  under  instructions  from  the 
court,  whether  the  name  averred  is  the  true  one.6 

Addition  —  Offloial  Character  —  Human  Being.  —  The  addition,6 
the  official  character/  or  the  fact  that  such  person  was  a  human 
being,8  need  not  be  averred. 

§  507.  Name  unknown.  —  If  the  name  of  the  person  slain  is  un 
known  to  the  grand  jury,  the  indictment  may  set  forth  this  fact, 
and  then  it  need  not  be  further  alleged.9    Thus,  — 

Bastard  Child.  —  Where,  on  an  indictment  in  this  form,  the 
deceased  was  shown  at  the  trial  to  have  been  the  prisoner's  bas- 
tard child,  twelve  days  old,  and  not  baptized,  he  being  a  Baptist, 
a  verdict  of  guilty  was  sustained  though  the  mother  had  said  she 
would  like  its  name  to  be  Mary  Ann,  and  she  had  once  or  twice 
called  it  by  this  name.10 

§  508.  Continued  —  Unnamed.  —  This  case  proceeded  on  the 
opinion  of  the  jury  that  the  child  was  unnamed.  If  its  name  had 
been  alleged  as  Mary  Ann,  and  the  jury  had  been  of  opinion  that 
it  had  acquired  this  name  by  reputation,  the  verdict  would  have 
been  equally  good.  A  bastard  does  not  take  the  surname  of  its 
mother  or  its  father,  though  by  reputation  it  may  acquire  either. 
If  it  is  baptized  by  a  particular  Christian  name,  by  which  afterward 
it  is  called  and  known,  an  indictment  for  its  murder,  describing 
it  by  this  Christian  name,  with  the  mother's  surname  added,  is 
not  good  ;  unless  it  has  further  acquired  such  surname  by  actual 


\ 


*  2  Hawk.  P.  C.  c.  28,  §  78. 

»  People  v.  Freeland,  6  Cal.  96;  Vol. 
I.  §086. 

1  People  v.  Lock  wood,  6  Cal.  205. 
«  Vol.  I.  §  688  and  note,  685. 
»  The  State  v.  Angel,  7  Ire.  27. 

•  Vol.  I.  §  671,  672,  where  it  appears 
that  the  addition  waa  required,  even  to 
the  name  of  a  party,  only  by  the  Statute 
of  Additions,  and  that  this  statute  did 
not  extend  to  third  persons.  A  needless 
addition  may  be  rejected  as  surplusage. 
Vol.  I.  $  687.    On  the  other  hand,  the 
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Alabama  court  held,  that,  if  the  person 
slain  is  described  as  a  free  negro,  this, 
though  not  required,  cannot  be  rejected, 
and  it  must  be  proved.  Felix  v.  The 
State,  18  Ala.  720. 

7  Boyd  v.  The  State,  17  Ga.  194; 
Wright  v.  The  State,  18  Ga.  888. 

6  The  State  v.  Stanley,  88  Iowa,  626. 

•  Vol.  I.  §  496,  646^552;  2  Hawk.  P 
C.  c.  28,  §  78 ;  1  East  P.  C.  845. 

li  Rex  v.  Smith,  1  Moody,  402,  6  Car 
*  P.  151. 
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reputation.1  "  The  proper  description,"  it  was  said  in  one  case, 
44  would  have  been  Harriet,  the  base-born  child  of  the  prisoner." 
Nor,  in  such  a  case,  can  an  indictment  charging  that  the  name 
was  to  the  jurors  unknown  be  sustained.2 

§  509.  Presumably  not  named.  —  Where  one,  described  as  a 
single  woman,  was  charged  with  having  killed  her  bastard  child 
on  the  day  she  brought  it  forth,  this  was  adjudged  good  though 
no  name,  or  mention  that  it  was  unnamed,  or  its  name  was  un- 
known, appeared  in  allegation.  The  judges  deemed,  says  the 
report,  "  that  a  bastard  child  had  no  name  but  by  acquisition ; 
that,  where  the  indictment  stated  nothing  from  which  the  dura- 
tion of  life  for  more  than  an  instant  could  be  necessarilv  inferred, 
there  was  no  presumption  that  any  name  had  been  acquired, 
either  by  baptism  or  reputation ;  and  that  to  state  that  the  name 
was  unknown  to  the  jurors  inferred  that  the  child  had  acquired 
some  name."  8 

§  510.  No  Name,  continued.  —  When,  therefore,  the  child  has 
no  name,  and  the  grand  jury  are  informed  of  the  fact,  the  proper 
allegation  is,  not  that  its  name  is  unknown,  but  that  it  is  "  not 
named."  "  Not  baptized  "  will  not  do ;  for  it  may  have  a  name 
without  being  baptized.4 

§  511.  Proof  of  Name  alleged  —  (Variance).  —  The  name,  when 
given,  must  be  proved  as  laid.6  If,  for  example,  it  is  averred  to 
be  Melville,  and  the  name  in  evidence  is  Melvin,  the  variance 
will  be  fatal.8 

By  how  much  Evidence.  —  Where  the  name  in  the  indictment 
was  u  William  Trammel,"  and  there  was  no  contest  about  it  at 
the  trial,  nor  did  any  witness  say  the  Christian  name  was  "  Wil- 
liam/9 but  the  person  killed  was  spoken  of  throughout  as  "  Tram- 
mel," or  "  the  deceased,"  a  verdict  finding  the  defendant  guilty 
of  the  murder  of  "  William  Trammel "  was  sustained.  The  in- 
dictment had  been  read,  the  witnesses  had  said  44 Trammel" 
where  the  word  in  it  was  44  William  Trammel,"  the  defendant 

1  Rex  v.  Clark,  Russ.  &  Ry.  868;  Rex         «  Reg.  v.  Waters,  1  Den.  C.  C.  866, 

p.  Waters,  1  Moody,  467,  7  Car.  6  P.  Temp.  6  M.  67,  2  Car.  6  K.  864,  8  Cox 

260.  C.  C.  800 ;  Reg.  v.  Bliss,  8  Car.  6  P. 

»  Reg.  r.  Stroud,  2  Moody,  270, 1  Car.  778. 
*  K.  187.  ■  Vol  I.  f  488,  683-689  6. 

•  Reg.  r.  Willis,  I  Den.  C.  C.  80,  1         •  The  State  v.  Currao,  18  Miaao.  890 
Cox  C.  C.  186,  1  Car.  &  K.  722.    Aod 
see  Reg.  v.  Hogg,  2  Moody  &  R.  880. 
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had  acquiesced  in  the  assumption  that  the  latter  was  meant ;  and 
u  certainly,"  in  the  words  of  Caruthers,  J.,  **  the  jury  had  proof 
enough  to  find  that  the  man  upon  whom  the  murder  was  com- 
mitted waft  named  William." l 

Proof  of  Description  of  Deceased.  —  Where  the  person  slain  was 
alleged  to  be  "  a  certain  Wyandott  Indian,  whose  name  is  un- 
known tc  the  grand  jury,"  it  was  held  not  to  be  sufficient  in  evi- 
dence to  show  the  name  unknown,  he  must  also  appear  to  have 
been  of  the  Wyandott  race.2 

§  512.  Secondly.  Averring  an  Assault  —  "feloniously  and  wit- 
fully  8  did  make  an  assavlt : "  — 

When  necessary.  —  A  felonious  homicide  is  commonly,  but  not 
always,  committed  by  a  battery,  which  includes  an  assault.1 
When  it  is,  the  battery,  of  course,  must  be  alleged  ;  and  there  is 
authority  for  saying  that,  therefore,  the  included  assault  must  be 
also.5  But  this  is  contrary  to  the  doctrine  that  there  may  be  a 
conviction  for  assault  on  an  indictment  charging  only  a  battery,6 
as  well  as  doubtful  on  other  grounds.    Still,  — 

§513.  As  to  Word  "Assault" — Assuming  that  a  technical 
charge  of  assault  is  necessary,  it  may  be  by  other  terms ;  "  as- 
sault "  not  being  indispensable,  though  common  and  practically 
best.7 

§  514.  Thirdly.  Averment  of  the  Weapon  —  "a  certain 
cart : "  — 

Essential.  —  The  indictment  must  set  forth  the  means  by  which 
the  life  was  extinguished  ;  hence,  if  it  was  by  a  weapon,  it  must 
say  what  the  weapon  was,8  or  allege  it  to  be  unknown  to  the 
grand  jury.9  If  it  describes  the  killing  as  done  in  a  way  requir- 
ing no  weapon,  —  for  example,  by  the  use  of  the  hands,  —  none 
other  need  be  mentioned.*0 


1  Joyce  v.  The  State,  2  Swan,  Tenn. 
667,  668. 

>  Reed  v.  The  State,  16  Ark.  499. 
And  see  Felix  v.  The  State,  18  Ala.  720. 

1  As  to  these  two  words,  see  post, 
f  642-648.  That  "  wilfully"  is  unneces- 
sary, see  Commonwealth  v.  Woodward, 
102  Mass.  166. 

<  Crim.  Law,  II.  §  66. 

*  Lester  v.  The  State,  9  Bfltto.  668. 

•  Ante,  $  67. 
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7  Ante,  }  67  ;  Reed  v.  The  State,  8 
Ind.  200. 

•  1  East  P.  C.  341 ;  The  8tate  v.  Wil- 
liams, 86  Texas,  852. 

•  Willey  v.  The  State,  46  Ind.  868 ; 
The  State  v.  Lau ten sch  lager,  22  Minn. 
614 ;  Rex  v.  Grounsell,  7  Car.  &  P.  788. 

»  United  States  v.  Holmes,  1  Wal.  Jr. 
1 ;  Stockdale's  Case,  2  Lewin,  220 ;  Rex 
v.  Cnlkin,  6  Car.  &  P.  121 ;  Rex  v.  Tye, 
Russ.  6  Ry.  846 ;  2  Hawk.  P.  C.  c.  28, 
§84. 
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Bow  particularly.  —  The  particulars  of  the  weapon  —  as,  that  it 
was  of  such  a  length  and  breadth  —  need  not  be  given  ;  to  say, 
for  example,  that  it  was  "a  certain  wooden  stick"  will  suffice.1 
And  if  stones  were  used,  their  number  need  not  be  stated.2  A 
M  loaded  pistol "  will  do.8 

Variance —  (Allegation  and  Proof).  —  This  is  one  of  the  cases  in 
which  proof  of  only  the  substance  of  the  issue  is  required.4 
Though,  at  the  trial,  the  weapon  appears  not  to  have  been  the 
same  as  charged,  yet  to  have  produced  the  same  sort  of  wound 
which  it  would  have  done,  followed  by  the  same  sort  of  death, 
the  averment  is  sustained  ;6  as,  "  if  a  wound  or  bruise  be  alleged 
to  be  given  with  a  sword,  and  it  prove  to  be  with  a  staff  or 
axe," 6  or  charged  to  be  with  "  a  wooden  stick,"  and  a  stone  is 
proved,7  the  seeming  variance  is  immaterial.  And  it 'is  the  same 
where  one  kind  of  poison  is  averred  and  another  proved.8  But 
this  sort  of  liberty  will  not  be  indulged  too  far,  and  there  may  be 
some  doubt  where  the  precise  bound  is.9  Thus  it  has  been  laid 
down  that  evidence  of  a  knife  will  not  support  an  averment  of  a 
pistol ; 10  yet  they  might  produce  some  kinds  of  wounds  alike,  so 
that  this  proposition  ought  not  to  be  accepted  as  universal. 

§  515.  Fourthly.  Averring  the  Manner  of  using  the  Weapon  — 
"  drawn  Jy,"  £c. :  — 

In  General.  —  Where  the  killing  is  by  a  weapon  held  in  the 
hand,  "  it,"  says  East,  "  should  be  so  alleged ;  which  is  either 
done  by  stating  that  it  was  holden  in  both  hands,  or  in  the  right 
or  left  hand ;  though  I  do  not  find  the  grounds  for  this  particu- 
larity ;  and  Hawkins  does  not  mention  this  in  enumerating  the 
necessary  requisites  in  an  appeal  or  indictment."  n  Hale  declares 
this  averment  essential,  and  states  a  case  wherein  the  indictment 


1  The  State  v.  Smith,  Phillips,  340. 
'  Rex  v.  Dale,  18  Price,  172,  9  Moore, 
19, 1  Moody,  6. 

*  People  t.  Choiser,  10  Cal.  810.  See, 
also,  People  v.  Steventon,  9  Cal.  278; 
Peterson  v.  The  State,  47  Ga.  624. 

*  Vol.  I.  J  488  6-488  d. 

*  The  State  v.  Lautenschlager,  22 
Minn.  614 ;  Rodgers  v.  The  State,  60  Ala. 
102 ;  The  State  v.  Fox,  1  Dutcher,  666; 
The  State  v.  Smith,  82  Maine,  369 ;  Peo- 
ple v.  Colt,  8  Hill,  N.  T.  432;  Dukes  it. 
The  State,  11  Ind.  667 ;  Reg.  v.  Warman, 
1  Den.  C.  C.  183,  2  Car.  &  K.  196 ;  Mack- 
alley's  Case,  9  Co.  66  a,  67  a;  Rex  v. 


Briggs,  1  Moody,  318;  Rex  v.  Edwards, 
6  Car.  &  P.  401 ;  Rex  v.  Waters,  7  Car.  & 
P.  260 ;  Rex  ».  Grounsell,  7  Car.  &  P. 
788;  The  State  v.  Cashing,  29  Misso. 
216;  Beavers  v.  The  State,  68  Ind.  630. 

*  I  East  P.  C.  841. 

7  Rex  i'.  Sharwin,  1  East  P.  C.  841. 

«  2  Hale  P.  C.  186. 

'  Rex  v.  Kelly,  1  Moody,  118 ;  Rex 
v.  Thompson,  1  Moody,  189 ;  Rex  v. 
Hughes,  6  Car.  4  P.  126;  Stockdale't 
Case,  2  Lewin,  22a 

»  Witt  v.  The  State,  6  Cold  w.  6.  And 
see  Guedel  v.  People,  43 I1L  226. 

"  1  East  P.  C.  841. 
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was  quashed  because  it  ran,  "  that  <nem  quodam  gladio,*quem  in 
dextra  sua  tenuity  percussit,  without  saying  in  dextra  manu."  l 
According  to  Archbold,  this  averment,  if  required,  need  not  be 
proved.9  It  is  common  in  our  States ;  and,  where  the  form  of  it 
was,  that  the  defendant  held  the  weapon  "  in  both  hands,"  the 
court  sustained  the  indictment  against  the  objection  that  "  his  " 
was  omitted.8  We  have  no  very  distinct  rulings  as  to  whether 
this  particular  form  of  allegation  can  be  dispensed  with ;  but,  at 
all  events,  in  these  and  all  other  cases,  there  should  be  such  a 
setting  out  of  the  use  of  the  instrument  of  death  as  will  show 
its  connection  with  the  result.4  This  proposition  is  substantially 
the  same  as  — 

§  516.  Fifthly.  The  Setting  out  of  the  Blow  —  "  did  force  and 
drive"  &c:  — 

In  General.  —  The  averments  must  show  such  a  rational  con- 
nection between  the  instrument  and  the  use  made  of  it  as 
conducts  us  duly  to  the  end ;  namely,  the  mortal  wound  given. 
Thus,  — 

The  Stroke.  —  Where  the  wound  proceeded  from  a  blow,  the 
stroke  must  be  expressly  laid.5  It  is  even  said  in  Coke's  Reports, 
"  that,  in  all  indictments  of  murder  or  manslaughter,  a  stroke 
ought  to  be  alleged,  unless  in  case  of  poisoning,"8  —  a  proposi- 
tion plainly  subject  to  more  exceptions  than  this  one. 

Repugnant  —  (Right  —  Left).  —  An  allegation  that  the  defend- 
ant did  strike  the  deceased  on  the  left  temple,  giving  him  a  mor- 
tal wound  on  the  right  temple,  &c,  was  held  to  be  inconsistent 
and  void.7 


\ 


1  Cuppledick's  Case,  2  Hale  P.  C. 
186. 

>  Archb.  Crim.  PL  &  Ev.  10th  Lond. 
ed.  407. 

J  Ward  v.  The  8tate,  8  Blackf.  101. 

«  Edwards  i\  The  State,  27  Ark.  493; 
Reg.  v.  Stokes,  1  Den.  C.  C.  807,  2  Cox 
C.  0.  498.  2  Car.  6  K.  636 ;  Meiers  v.  The 
State,  66  Ind.  836.  And  see  Turns  v. 
Commonwealth,  6  Met.  224. 

6  The  State  v.  Owen,  1  Murph.  462. 
And  see  White  v.  Commonwealth,  6 
Binn.  179;  The  State  v.  Freeman,  1 
Sneers,  67.  Where  a  stab,  Ac.,  with  a 
dirk,  is  averred,  the  consequent  wounding 
may  be  stated  in  the  participial  form ; 
thus,  "giving  one  mortal  wound,"  &c. 
Gibson  v.  Commonwealth,  2  Va.  Cm.  111. 
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See  Vol.  I.  §  666-668;  Meiers  v.  The 
State,  66  Ind.  886  ;  Veatcli  r.  The-  State, 
66  Ind.  684;  Rex  v.  Dale.  18  Price,  172, 
9  Moore,  19,  1  Moody,  6 ;  The  State  v. 
Noblett,  2  Jones,  N.  C.  418. 

•  Long's  Case,  6  Co.  120  a,  122  o, 
123  a. 

7  Dias  v.  The  State,  7  Blackf.  20. 
The  same  was  adjudged  of  an  allegation 
that  the  accused  did  "  strike  and  thrust " 
the  deceased  "  in  and  upon  the  left  side 
of  the  belly,  and  also  in  and  upon  the 
right  shoulder,  giving  him  then  and  there, 
in  and  upon  the  left  vide  of  the  belly,  and 
also  in  and  upon  the  right  shoulder,  one 
mortal  wound."  It  "avers,"  said  Ry- 
land,  J.  "the  giving  of  but  one  mortal 
wound  by  the  blows  and  thrusts,  and  de- 
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§  517.  Variance.  —  As  in  the  description  of  the  weapon,1  so 
also  in  this  of  its  use,  the  substance  only  of  the  issue  need,  to 
avoid  a  variance,  or  for  any  other  purpose,  be  proved.3  Yet  an, 
entirely  different  use  from  the  one  alleged  cannot  be  shown.8 

§  518.  Sixthty.  Averments  as  to  the  Wound  — "  in  and  upon 
his  head,  one  mortal  fracture  and  contusion :  "  — 

Description  of  Wound.  — It  appears  to  have  been  in  early  times 
required  in  England  to  state  the  length  and  depth  of  the 
wound,  to  enable,  it  was  said,  the  judges  to  see  that  it  was 
mortal.  But  where  a  limb  or  the  head  was  cut  off,4  or  a  ball 
was  sent  through  the  entire  body,6  this  averment  became  impos- 
sible and  therefore  it  was  not  essential.  Finally,  in  1825,  when 
numerous  bruises  and  lacerations  by  kicks  and  other  rough 
handling  were  charged,  without  specifications  of  their  several 
lengths  and  depths,  the  judges  on  examination  discovered  that 
the  precedents  8  had  not  been  uniform,  and  the  majority  held  the 
indictment  good.  They  deemed  that,  because  of  precedents 
against  the  objection,  "  they  might  consider  whether  common 
sense  required  a  statement  of  these  particulars  ;  and,  as  the  state- 
ment, if  introduced,  need  not  be  proved,  they  thought  it  unneces- 
sary." 7  And  so  the  law  seems  to  have  been  held  continuously 
afterward,  in  all  cases,  whether  of  many  wounds  or  of  one.8 

§  519.  In  Principle,  —  even  were  the  judges  surgeons,  they 
could  not  tell  from  the  length  and  depth  of  a  wound  whether  or 
not  it  was  mortal ;  and,  a  fortiori,  as  they  are  not  experts,  they 
cannot.  In  every  view,  its  mortal  nature  is  a  question  of  fact,  to 
be  ascertained  from  the  result,  not  its  dimensions.  There  is  no 
one  reason,  therefore,  for  requiring  the  dimensions  to  be  averred 
in  any  case. 

scribes  this  as  being  given  '  on  the  left         •  Guedel  v.  People,  43  111.  226 ;  Rex  v. 

side  of  the  belly,'  and  also  as  being  given  Martin,  5  Car.  &  P.  128;  People  r.  Tan- 

1  on  the  right  shoulder ; '  yet  this  wound  nan,  4  Parker  C.  C.  614 ;  Rex  v.  Lloyd, 

is  but  of  the  breadth  of  three  inches,  and  1  Car.  &  P.  801. 
of  the  depth  of  six  inches/'  —  a  statement         *  Heydon's  Case,  4  Co.  41  a,  42  a 
repugnant  and  impossible-    The  State  v.         *  Long's  Case,  6  Co.  120  a,  122  a. 
Jones,  20  Misso.  68,  61.    See  The  State         •  Rast.  Ent.  263,  382;  Co.  Ent.  866; 

v.  Draper,  66  Misso.  336.  West.  Symb.  117, 161, 168,  164, 166,  236, 

i  Ante,  f  614.  260,  261. 

>  Vol.  I.  f  488  6-488  d;  Reg.  v.  War-         7  Rex  v.  Mosley,  1  Moody,  08, 104. 
man,  1  Den.  C.  C.  188,  2  Car.  &  K.  196 ;         '  Rex  v.  Tomlinaon,  6  Car.  &  P.  870, 

Rex  p.  Waters,  7  Car.  &  P.  260;  Rex  v.  Rex  v.  Turner,  1  Lewin,  177.    In  1861,  a 

Spiller,  6  Car.  &  P.  838 ;  Rex  v.  Hickman,  statute  made  this  question  unimportant. 

6  Car.  &  P.  161 ;  Goodwyn  v.  The  State,  Post,  §  623.    See  also  Wise  v.  The  8tate, 

4  Sin.  6  M.  620.  2  Kan.  419. 
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§  520.  How  with  us.  —  In  one  North  Carolina  case,  the  old 
doctrine  of  the  English  courts  was  maintained  ; l  but  afterward, 
perhaps  through  pressure  from  a  statute,  it  gave  way  to  the  mod- 
ern English  practice.2  Elsewhere,  in  this  country,  the  dimen- 
sions of  the  wound  were  probably  never  required  to  be  alleged.3 
But,— 

§  521.  Wound  an  Mortal.  —  Since  the  infliction  of  a  wound  not 
mortal  is  never  punishable  as  felony,  the  indictment  must  charge 
it  to  be  "  mortal ;  "  which  is  usually  done  by  the  adjective,  —  as 
"  one  mortal  wound,"  &c.4  Even  in  a  case  of  murder  by  the  lacera- 
tion of  the  private  parts  of  a  young  girl  in  rape,  it  was  adjudged 
necessary  to  say,  "  thereby  giving  her  one  mortal  wound  or 
bruise."  6 

§  522.  Place  of  Wound.  —  The  doctrine  has  been  somewhat 
variable  as  to  alleging  the  place  of  the  wound.  When  Hawkins 
wrote,  it  was,  he  says,9  that  the  indictment  "  ought  to  set  forth 
in  what  part 7  of  the  body  the  wound  was  given."  Therefore 
"  eirea  pectus  seems  to  be  vicious ; 8  because  it  doth  not  ascertain 
the  part  wounded,  which,  for  what  appears,  might  have  been  the 
neck,  arm,  or  belly."  And  it  is  too  general  to  "  say,  that  the 
wound  was  in  the  hand,  or  leg,  or  arm,  without9  showing  whether 
it  was  the  right  or  left."  Nor  would  a  deficiency  herein  be  sup- 
plied "  by  laying  other  wounds  with  sufficient  certainty,  if  there 
be  a  general  conclusion  that  the  party  died  of  the  wounds  above 
mentioned ;  because,  the  death  being  as  much  imputed  to  the 
wound  that  is  insufficiently  laid  as  to  the  others,  it  appears  not 
but  that  it  might  be  chiefly  owing  to  that  which  is  insufficiently 
laid,  and  therefore  the  whole  is  insufficient."  10  It  is  adequate  to 
allege  "  that  the  wound  was  given  in  the  left u  part  of  the  belly, 

i  The  State  v.  Owen,  1  Murph.  462,  Maine,  78;  Commonwealth  r.  Woodward, 

464.  102  Mass.  166, 16a    See  People  v.  Judd, 

2  The  State  v.  Moses,  2  Dev.  462,  468.  10  Cal.  818. 

'  United  States  v.  Maunier,  1  Hughes,  *  Rex  v.  Lad,  1  Leach,  4th  ed.  96. 

412;   West  v.  The  State,  48  Ind.  488;  •  2  Hawk.  P.  C.  c.  28,  §  80.    In  quot- 

Smith  r.  The  State,  48  Texas,  648 ;  Com-  ing  from  him,  I  omit  the  words  which  re- 

mon wealth  v.  Woodward,  102  Mass.  166;  late  to  appeals. 

Lazier  v.  Commonwealth,  10  Grat.  708 ;  7  2  Inst.  818. 

Dias  v.  The  State,  7   Blackf.  20;  The  *  Yong's  Case,  4  Co.  40;  Long's  Case, 

State  v.  Conley,  89  Maine,  78 ;  People  v.  6  Co.  120  a,  121  b;  2  Hale  P.  C.  186. 

Steventon,  9  Cal.  278.    But  see  Com-  *  Long's  Case,  supra, 

monwealth  v.  Chapman,  11  Cush.  422.  w  See  Wise  v.  The  State,  2  Kan.  419. 

<  Crioi.  Law,  L  §  116,  note,  par.  3 ;  2  "  Walker's  Case,  4  Co.  41 ;  Wilson  v. 

Hale  P.  C.  186;  The  State  v.  Conley,  89  Law,  Skin.  443,  663,  Carth.  831,  832; 
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or  in  the  left  part  of  the  side,  or  in  the  left  hand,  or  in  the  left 
arm,  or  in  the  face,  or  in  the  breast,  or  in  the  belly,  or  even  in 
the  fore  part  of  the  body ;  in  which  case,  the  word  '  body '  shall 
be  understood  of  the  trunk  of  the  body,  between  the  neck  and 
thighs."  So,  more  recently,  "  about  the  neck,"  which  u  means 
around  it,"  was  adjudged  sufficient.1 

§  523.  Bnglieh  Legislation.  —  In  1851,  this  question  was  in  Eng- 
land rendered  immaterial  by  14  &  15  Vict.  c.  100,  §  4  (re-enacted 
in  24  &  25  Vict.  c.  100,  §  6),  which  declares  it  "  not  necessary 
to  set  forth  the  manner  in  which  or  the  means  by  which  the 
death  of  the  deceased  was  caused ;  but  it  shall  be  sufficient  in 
every  indictment  for  murder  to  charge,  that  the  defendant  did 
feloniously,  wilfully,  and  of  his  malice  aforethought  kill  and  mur- 
der the  deceased ;  and  it  shall  be  sufficient  in  every  indictment 
for  manslaughter  to  charge,  that  the  defendant  did  feloniously 
kill  and  slay  the  deceased."  2 

§  524.  American.  —  In  varying  forms,  the  like  result  —  namely, 
that  the  indictment  need  not  aver  on  what  part  of  the  body  was 
the  wound  —  has  been  reached  by  statutes  in  many  of  our  States.* 
But,  — 

§  525.  American  Common  Law.  —  At  common  law,  with  us,  the 
English  common-law  doctrine  appears,  in  substance,  to  prevail.4 
The  New  York  court,  perhaps  influenced  by  a  statutory  provision, 
has  adjudged  it  sufficient  to  say  "  upon  the  body,"  —  meaning 
the  trunk,  in  distinction  from  the  head  and  limbs,5  —  though  the 
former  adjudications  of  the  English  courts  required  the  part  of 
the  body  to  be  stated.6 

Proofc  —  Though  the  place  of  the  wound  is  alleged,  whether 


Long's  Caae,  5  Co.  120  a,  121  6;  Hall's 
Case,  Cro.  Jac.  96,  pi.  28 ;  Goslen's  Case, 
Cro.  Eliz. 187,  pi.  10. 

i  Rex  v.  CuUrin,  5  Car.  &  P.  121. 

*  As  to  this  statute  and  others  of  the 
like  sort,  see  post,  J  689 ;  Whelan  ».  Reg. 
2S  U.  C  Q-  B.  2,  7 ;  O'Neill  v.  Reg.  6 
Cox  C.  C.  496,  496. 

'  Wilkerson  v.  The  State,  2  Texas  Ap. 
266;  Williams  v.  The  State,  8  Texas  Ap. 
128 ;  Longley  ».  The  State,  8  Texas  Ap. 
611,  Jones  v.  The  State,  86  Ind.  122; 
Alexander  v.  The  State,  8  Heisk.  476; 
Whelchell  v.  The  State,  28  Ind.  89;  Cor- 
dell  o.  The  State,  22  Ind.  1 ;  People  v. 


King,  27  Cal.  607 ;  The  State  ».  Edmund- 
son,  64  Misso.  898 ;  The  State  v.  Draper, 
66  Misso.  886;  People  v.  Judd,  10  CaL 
813. 

<  Dias  v.  The  State,  7  Blackf.  20; 
Smith  r.  The  State,  43  Texas,  648;  Nel- 
son v.  The  State,  1  Texas  Ap.  41 ;  Wil- 
liams v.  The  State,  1  Texas  Ap.  466. 
See  Stone  e.  People,  2  Scam  826;  Wise 
p.  The  State,  2  Kan.  419. 

*  Ante,  f  622. 

•  Sanchez  v.  People,  22  N.  T.  147,  4 
Parker  C.  C.  686.  8ee  The  State  v 
Green,  7  Ire.  89. 
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necessarily  or  not,  proof  of  it  in  any  other  part,  producing  the 
death  averred,  will  suffice.1 

§  526.  In  Principle,  —  as  this  allegation  is  not  required  to  be 
proved,  so  that  it  gives  the  defendant  no  information  of  practical 
value,  it  need  not  be  made.  Still  the  old  rule  does  not  differ 
much  from  the  similar  one  concerning  time,2  and  in  the  absence 
of  modifying  statutes  its  observance  may  be  essential  on  the 
mere  ground  of  authority. 

§  527.  Seventhly.  The  Wound  as  causing  the  Death  —  "  of  which 
the  said  2?,"  £c. :  — 

Essential.  —  That  the  death  proceeded  from  the  wound  or  other 
injury  must  distinctly  appear  in  the  averments.8  "  Yet,"  adds 
Hawkins,  "  where  the  death  was  caused  by  divers  poisons,  or 
wounds,  &c,  the  count  may  say,  in  general,  that  the  party  died 
of  the  several  poisons  or  wounds  above  mentioned,  without  say- 
ing that  he  died  of  any  one  of  them  in  particular ;  for  perhaps 
the  truth  of  the  case  might  be,  that  none  of  them  alone,  but  all 
together,  caused  the  death.  Or  the  count  in  such  case  perhaps 
may  say,  that  the  party  died  of  the  first  poison  or  wound,  and 
that  he  would  have  died  of  the  second  if  he  had  not  died  of  the 
first,  and  also  that  he  would  have  died  of  the  third  if  he  had  not 
died  of  the  two  first."  4 

§  528.  In  what  Form.  —  The  form  is,  not  to  say  that  the  deceased 
died  of  the  stroke,  but  that  he  died  of  the  wound ; 6  as,  observed 
Lord  Abinger,  "  in  murder  by  a  sword,  you  must  state  the  wound 
to  be  by  the  sword,  and  go  on,  of  which  wound  he  died,  not  of 
which  sword."6  An  allegation  that  the  prisoner  inflicted  on 
Richard  O'Leary  a  mortal  wound,  of  which  mortal  wound  he  did 
languish,  and  languishing  did  live,  "  on  which  said  day,  &c,  at, 
&c,  the  said  Richard  O'Leary  died,"  was  held  sufficiently  to  show 
death  from  the  wound.7    So,  — 


i  lb. ;  2  Hale  P.  C.  186 ;  1  East  P.  C. 
848 ;  The  State  v.  Edmnndson,  64  Misso. 
898 ;  Real  0.  People,  42  N.  T.  270 ;  Nel- 
son v.  The  State,  1  Texas  Ap.  41,  43 ; 
The  State  v.  Crank,  2  Bailey,  66.  And 
see  Rex  v.  Edwards,  6  Car.  &  P.  401; 
Reg.  v.  Warman,  1  Den.  C.  C.  188,  2  Car. 
4  K.  195. 

«  Vol.  I.  §  400. 

*  West  v.  The  State,  48  Ind.  488. 

*  2  Hawk.  P.  C.  c.  23,  $  83. 
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*  The  State  v.  Conley,  39  Maine,  78. 
And  see  The  State  v.  Winiberly,  8  Mc- 
Cord,  190 ;  People  v.  Lloyd,  9  Cat  64 ; 
West  v.  The  State,  48  Ind'  483. 

•  Reg.  v.  Sandys,  2  Moody,  227,  282, 
Car.  &  M.  845. 

t  Lutz  v.  Commonwealth,  5  Casey,  Pa. 
441 ;  Tickle  v.  The  State,  6  Texas  Ap. 
628,  641.  And  see  People  v.  Steventon, 
9  Cal.  273. 
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§  529.   In  Poisoning.  —  In  murder  by  poisoning,  the  indictment 
may  set  out  the  administering  of  the  poison,  then  the  mortal  sick 
ness  proceeding  therefrom,  then  add,  "  of  which  said  mortal  sick- 
ness and  distemper  the  said,  &c,  on,  &c,  died."  * 

§  530.  Eighthly.  Alleging  the  Time  and  Place  of  the  Wound 
and  Death  respectively — "  then  and  there  instantly  died :  "  — 

In  General  —  The  averments  of  time  2  and  place  8  should  follow 
the  general  rules  laid  down  in  the  preceding  volume.  As  special 
considerations  for  these  cases,  — 

Blows  on  Different  Days.  —  If  blows  are  given  on  different  days, 
the  pleader  has  his  election,  to  state  all  as  on  one  day,  or  a  part 
on  one  day  and  other  parts  on  other  days.4    So  — 

§  531.  stroke  and  Death.  —  The  stroke,  the  wound,  and  the 
death  must  all  be  alleged ; 5  then,  as  the  stroke  and  death  may  be 
on  different  days,  the  pleader  has  the  like  option  to  charge  them 
so,  or  as  both  transpiring  on  the  same  day.6 

§  532.  Form  of  Allegation.  —  It  is  common,  where  the  former 
course  is  adopted,  to  say,  after  mentioning  the  stroke  and  wound 
with  time  and  place,  "  of  which  said  mortal  wound  the  said  B,  on 
and  from  the  said day  of [being  the  day  when  it  was  in- 
flicted], until  the day  of [being  a  subsequent  day],  at, 

&c,  aforesaid,  did  languish,  and  languishing  did  live ;  on  which 

said day  of [the  day  last  mentioned],  he  the  said  B, 

at,  &c,  aforesaid,  of  the  mortal  wound  aforesaid,  died." 7  There 
is  no  need  of  thus  averring  that  the  deceased  languished  and  lan- 
guishing did  live  ;  but  any  other  appropriate  method  of  setting  out 
the  respective  dates  of  the  stroke  and  death  is  equally  good.8 
We  have  seen  how  the  form  may  be  when  the  stroke  and  death 
are  charged  as  on  the  same  day.9  That  form  would  be  neater 
with  the  useless  "  instantly  "  w  omitted ; u  otherwise  it  is  excellent. 


i  Reg.  v.  Sandys,  2  Moody,  227,  Car.  4 
M.  845. 

•  Vol.  I.  §  386  et  seq. 

•  Vol.  I  §  360  et  seq. ;  Buckler's  Case, 
1  Dy.  69  a. 

<  Vol.  I.  §  392,  897  and  note. 

•  Ante,  §  612.  616,  618,  627. 

•  Vol.  I  f  392 ;  Tbe  State  v.  Baker,  1 
Jones,  N.  C.  267.  See  Lazier  v.  Common- 
wealth, 10  Orat  708;  Commonwealth  v. 
Ailstock,  8Grat.660. 

J  This  form  is  eliminated  from  3  Chit 
Grim.  Law,  768,  where  even  the  hour  of 
TOL.  it.  16 


the  death  is  stated ;  thus,  —  "  on  which 
said,  Ac.,  about  the  hour  of  nine  o'clock  in 
the  morning,  he  the  said  B,  at,  Ac.,  afore- 
said, of  the  mortal  wound  aforesaid,  died." 

1  Tbe  State  v.  Conley,  89  Maine,  78. 

•  Ante,  $  602, 680.  Approred  in  many 
cases;  for  example,  in  The  8tate  v.  8tee» 
ley,  66  Misso.  218. 

»  Vol.  I.  f  409. 

»  In  Hardin  v.  The  State,  4  Texas  Ap. 
866,  869,  a  form  differing  slightly  from 
the  one  in  my  text  (ante,  §  602),  but 
omitting  "  then  and  there  "  and  retaining 
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Other  methods  also  have  been  accepted  as  good  in  some  of  our 
States.1 

§  533.  Limit  as  to  Time  —  (Tear  and  Day).  —  In  law,  the  kill- 
ing is  felonious  only  when  the  death  takes  place  within  a  year 
and  a  day  after  the  stroke.2  And  that  it  did  so  must  appear  8  by 
the  date  or  respective  dates  set  down  in  the  allegation,  otherwise 
the  indictment  will  be  ill.4 

§  534.  Place  of  Death  and  Stroke.  —  The  place  of  the  death, 
equally  with  that  of  the  stroke,  must  be  stated 6  to  show  juris- 
diction in  the  court,  on  principles  already  mentioned.6  **  And," 
says  East,"  where  by  Stat.  2  &  3  Edw.  6,  c.  2-4,  the  party  is  in- 
dicted in  the  county  where  the  death  happened,  though  the  stroke 
were  given  in  another,  yet-ought  the  stroke  to  be  alleged  in  the 
county  where  it  really  was." 7 

§  535.  Connecting  Time  and  Place  —  ("  Then  and  there  ").  —  The 
general  doctrine  of  connecting  time  and  place  by  "then  and 
there,"  as  explained  in  the  first  volume,8  comes  often  into  use  in 
the  indictment  for  felonious  homicide.  Some  illustrations  of  it 
appear  in  the  note.9 


"  instantly/'  was  adjudged  good.  It  was  :  •  Vol.  L  §  61,  62,  860  et  seq  ,  386  et 

"Giving  to  the  said  W.,  then  and  there,  seq.    And  see  Crim.  Law,  I.  J  111-113, 

two    mortal  wounds,  of    which    mortal  143. 

wounds  so  given  as  aforesaid  the  said  W.  7  1  East  P.  C.  843.    And  see  The  State 

did  instantly  die."    But  it  would  not  be  v.  Dunkley,  3  Ire.  116. 

safe  to  assume  that  every  court  would  de-  *  Vol.  I.  §  407  et  seq. 

cide  this  question  in  the  same  way.    For  9  If  the  averment  is,  "  that  A  feloni- 

example,  The  State  v.  Lakey,  65  Misso.  ously  and  of  his  malice  aforethought  as- 

217,  where  the  words  "did  instantly  die"  saulted  B,  and  with  a  sword,  Ac.,  then 

were  adjudged  inadequate,  appears  to  be  and  there  struck  him,  &c.,"  the  words 

directly  contrary  to  this  case.  "  feloniously  and  of   his    malice  afore- 

1  The  State  v.  Ryan,  13  Minn.  870;  thought"  qualify  as  well  the  stroke  as 
People  v.  Sanford,  43  Cal.  29 ;  The  State  the  assault.  The  State  v.  Owen,  1  Murph. 
v.  Huff,  11  Nev.  17;  Jane  p.  Common-  452.  It  is  not  error  to  omit  "  there  "  after 
wealth,  3  Met.  Ky.  18.  "  then  and  "  in  the  description  of  the  as- 

2  Crim.  Law,  II.  §  640.  sault,  if  the  place  is  averred  in  the  same 
1  Vol.  I.  §  408,  404.  connection,  and  necessarily  referred  to. 
«  2  Hale  P.  C.  179;  People  v.  Wallace,  Jackson  v.  People,  18  111.  269     In  mur- 

9  Cal.  80;  People  v.  Cox,  9  Cal.  82  ;  Har-  der  with  an  axe,  the  time  and  place  hay* 

din  v.  The  State,  4  Texas  Ap.  855 ;  The  ing  been  once  alleged,  "  then  and  there  " 

State  v,  Reakey,  1  Misso.  Ap.  8;  The  need   not   be   prefixed    to    the   stroke. 

State  v.  Dumphey,  4  Minn.  438 ;   The  Therefore  it  was  held  good  to  say,  that 

State  v.  Lautenschlager,  22  Minn.  514 ;  the  defendant,  William  Barker,  at  a  time 

The  State  v.  Huff,  11  Nev.  17 ;  The  State  and  place,  in  and  upon  Mary  Barker, 

v.  Mayfield,  66  Misso.  125;  The  State  v.  "  feloniously  and  wilfully  and  of  his  mal- 

Sides,  64  Misso.  883.  ice  aforethought  an  assault  did  make ; 

*  Riggs  v.  The  State,  26  Missis.  51 ;  and  that  the  said  William  Barker,  with  a 

People  v.  Wallace,  9  Cal.  80;  People  v.  certain  axe,  which  he  the  said  William 

Cox,  9  Cal.  82.  Barker  in  both  his  hands  then  and  then 
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§536.  Ninthly.  Repeating  the  Allegation  of  Killing — "in  man- 
ner, £c,  aforesaid^  did  kill"  £c. :  — 

Necessary  in  Murder,  not  Manslaughter.  —  The  allegation  begin- 
ning "  And  so  the  jurors,"  &c,  though  necessary  in  murder,1  is 
probably  not  so  in  manslaughter.  We  shall  therefore  postpone 
its  consideration  to  the  next  chapter. 

IV,   Where  there  is  no  Assault  or  Battery. 

§  537.  Whether  allege  Assault  —  Though  in  most  cases  an  as- 
sault is  one  step  in  the  homicide,  and  it  must  be  alleged,8  yet 
there  are  felonious  homicides  without  this  element,  and  then  the 
indictment  need  not  aver  what  does  not  exist.8 

§  538.    Criminal  Intent  —  (Negleot  of  Duty).  —  Where  the  death 

proceeded  from  the  defendant's  neglect  of  a  legal  duty,  there 
need  be  no  special  allegation  of  criminal  intent ; 4  for  such  neg- 
lect is  itself  a  criminal  condition  of  the  mind,  the  law  requires 
no  other,6  and  this  is  alleged.6 

Form.  —  The  form  of  the  indictment  varies  with  the  case.7 
Sometimes,  in  practice,  it  contains  a  needless  allegation  of  as- 
sault,8 and  this  does  not  appear  to  be  regarded  as  harmful ;  in 
other  instances,  with  more  propriety,  this  averment  is  omitted.9 

§  538  a.  Ability  to  Provide  —  (Negleot).  —  In  a  case  of  with- 
holding food  or  other  necessaries,  by  one  under  a  legal  duty  to 
provide  them,  the  ability  ought  to  be  averred.10  Still,  in  matter 
of  form,  the  majority  of  the  English  judges  held  that  this  ability 

had  and  held,  her  the  said  Mary  Barker         *  Vol.  I.  §  521. 

feloniously  and  wilfully  and  of  his  malice         T  See,  besides  other  places  cited  to  this 

aforethought  did  strike,  giving  unto  the  section  and  the  last,  Reg.  v.  Rugg,  12  Cox 

said  Mary  Barker  then  and  there,  with  C.  C.  16 ;  The  State  v.  Smith,  66  Misso. 

the  axe  aforesaid,  in  and  upon  the  left  92 ;  The  State  v.  McBride,  26  Wis.  409 ; 

side  of  the  head  of  her  the  said  Mary  Reg.  v.  Ryland,  Law  Rep.  1  C.  C.  99, 10 

Barker,  feloniously  and  wilfully  and  of  his  Cox  C.  C.  669;  Reg.  v.  Smith,  11  Cox 

malice  aforethought,  one  mortal  wound/'  C.  C.  210. 

&c.    Commonwealth  v.  Barker,  12  Cush.         *  Ferguson's  Case,  1  Lewin,  181 ;  Reg. 

186.  v.  Kelly,  Jebb,  299. 

*  Post,  §  648-560.  •  Cases  cited  to  the  last  section;  The 
'  Ante,  §  612.  State  v.  Smith,  66  Maine,  267. 

•  Post,  §  668, 664.  See,  as.Ulustrating  10  Reg.  v.  Hogan,  2  Den.  C.  C.  277. 
this  proposition,  Rex  v.  Ridley,  2  Camp.  And  see  Reg.  v.  Chandler,  Dears.  C.  C. 
660;  Reg.  v.  Crumpton,  Car.  &  M.  697 ;  463,  6  Cox  C.  C.  519.  Tender  years,  &c. 
Reg.  v,  Plummer,  1  Car.  &  K.  600.  should  also  be  averred  in  proper  cases, 

*  The  State  v.  Smith,  66  Maine,  267.  corresponding  with  the  law  of  the  offence. 

•  Crim.  Law,  L  J  813  et  seq.  Post,  §  688;  Rex  v.  Ridley,  2  Camp.  660. 
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is  sufficiently  implied  in  the  averment  of  a  legal  duty  and  its 
neglect.1 

V.  Statutory  Changes  in  the  Common-law  Rules. 

§  539.  In  General.  —  Some  statutory  modifications  of  the  com* 
mon-law  requirements  are  mentioned  in  the  foregoing  sections. 
In  a  few  of  the  States,  there  is  a  statute  similar  to  the  present 
English  one,  already  recited ; a  and  this  has  been  held  to  be  con- 
stitutional, and  the  form  permitted  by  it  good.8  Questions  of 
constitutional  law  are  elsewhere  in  these  volumes  discussed,  and 
we  shall  not  inquire  further  into  this  question  here.  There  are 
various  other  statutory  modifications,  differing  in  the  different 
States.4 


i  Reg.  o.  Ryland,  Law  Rep.  1  C.  C.  99, 
10  Cox  C.  C.  509. 

*  Ante,  f  623. 

9  Newcomb  v.  The  State,  87  Missis. 
883;  Noles  v.  The  State,  24  Ala.  672; 
Wolf  v.  The  State,  19  Ohio  State,  248  ,- 
Rowan  v.  The  State,  30  Wis.  129;  Aikia 
v.  The  State,  85  Ala.  899. 

*  Alexander  v.  The  State,  8  Heisk. 
475;  Longley  v.  The  State,  8  Texas  A  p. 
611 ;  Tickle  v.  The  State,  6  Texas  Ap.  623 ; 
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Peterson  i>.  The  £tate,  47  Ga.  624;  Peo- 
ple v.  King,  27  Cal.  507  ;  People  v.  Mar- 
tin, 47  Cal.  101 ;  People  v.  Cronin,  84 
Cal.  191 ;  People  r.  Bonilla,  88  Cal.  699 ; 
People  ».  Weaver,  47  Cal.  106;  The  State 
v.  Florenza,  28  La.  An.  946;  The  State 
v.  Anderson,  4  Nev.  265  ;  Nichols  v.  The 
State,  46  Missis.  284 ;  Greenley  v.  The 
State,  60  Ind.  141 ;  White  v.  Common- 
wealth, 9  Bush,  178;  The  State  v.Reakey, 
62  Misso.  4a     ' 
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CHAPTER  XXXII. 

THE  INDICTMENT  FOB  MURDER  AT  THE  COMMON  LAW,  AND 
PARTICULARLY  OF  THE  ALLEGATIONS  DISTINGUISHING  IT 
FROM    MANSLAUGHTER.1 

§  540.  in  General.  —  The  last  chapter,  wherein  we  saw  what  the 
averments  should  be  in  manslaughter,  has  informed  us  that  the 
indictment  for  murder  is  constituted  by  incorporating  with  them 
the  operative  words  of  the  statute  of  23  Hen.  8,  c.  1,  §  3;8 
namely,  "  wilful  murder  of  malice  prepensed."  8  As  there  ex- 
plained, the  indictment  is  in  effect  upon  this  statute,  yet  is  not 
required  to  conclude  "  against  the  form  of  the  statute/' 4  It  is 
also,  in  part,  on  the  prior  common  law ;  so  that  the  earlier  com- 
mon-law form,  expanded  simply  by  the  matter  which  the  statute 
supplies,  is,  within  a  rule  stated  in  the  first  volume,5  adequate 
and  proper.     Thus,' — 

§  541.  Form  of  Indictment  —  (By  Stabbing).  —  In  the  following 
form  of  the  indictment  for  a  felonious  homicide  by  stabbing,  the 
part  in  Roman  letters  charges  manslaughter.  It  is  constructed 
precisely  like  the  indictment  for  manslaughter  already  given.6 
If  we  incorporate  with  its  allegations  others  to  satisfy  the  statu- 
tory words  above,  in  any  manner  which  shall  conform  to  the 
rules  of  pleading  upon  statutes  as  stated  in  the  first  volume,7  the 
indictment  will  then  be  for  murder.  Various  ways  of  doing  this 
might  be  suggested  ;  but  usage  has  sanctioned  a  particular  one, 
convenient  and  brief,  so  that  no  pleader  thinks  of  employing  any 
other.  It  is  by  adding  what  is  here  printed  in  italics.  The  use- 
less allegations,  pointed  out  in  the  last  chapter,8  are  omitted :  — 

*  For  the  law  of  this  offence,  tee  Crira.  «  Ante, }  490 ;  The  State  v.  Harris,  12 
Law,  II.  §  #18  et  seq.    And,  for  the  in-    Nev.  414. 

dictment,  see  the  last  chapter  in  conneo-  *  Vol.  I.  }  608,  610. 

tion  with  this.  '    •  Ante,  f  602. 

*  Ante,  }  496,  note ;  Grim.  Law,  TX  *  Vol.  I.  $  608-628. 
$  625.  •  Ante,  $  603-606. , 

>  Ante,  §  498. 
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"  That  A  [the  defendant],  at,  &c.,  on,  &c,  in  and  upon  one  B  feloniously, 
wilfully,  and  of  his  malice  aforethought  did  make  an  assault ;  and  that  the  said 
A  with  a  certain  knife  which  he  the  said  A  in  his  right  hand  then  and  there 
had  and  held,  the  said  B,  in  and  upon  the  left  side  of  the  belly,  between  the 
short  ribs,  of  him  the  said  B,  then  and  there  feloniously,  wilfully,  and  of  his 
malice  aforethought  did  strike  and  thrust,  giving  to  the  said  B,  then  and  there, 
with  the  knife  aforesaid,  in  and  upon  the  said  left  side  of  the  belly,  between  the 
short  ribs,  of  him  the  said  B,  one  mortal  wound  ;  of  which  said  mortal  wound' 
the  said  B,  from,  &c.,  until,  &c,  at,  &c,  aforesaid,  did  languish,  and  languish- 
ing did  live  ;  on  which  said  last  mentioned  day,  the  said  B,  at,  &c,  aforesaid, 
of  the  said  mortal  wound  died  ;  and  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say,  that  the  said  A  the  said  B,  in  manner  and  form  aforesaid, 
feloniously,  wilfully,  and  of  his  malice  aforethought  did  kill,  and  murder;  against 
the  peace,  &c."1 

Division  of  Subject  —  Most  of  the  averments  here  put  in  Roman 
were  explained  in  the  last  chapter.  Those  in  italics,  with  some- 
thing of  the  others,  and  a  few  remaining  elucidations,  are  for  this 
chapter. 

§  542.  "  Feloniously." — Murder  and  manslaughter  being  equally 
felonies,2  the  criminal  act  should  in  each  be  averred  to  have 
been  done  "  feloniously."  8 

§543.  "WUfully"  in  Manslaughter. —  Though  the  word  "wil- 
fully "  is  common  in  the  indictment  for  manslaughter,  it  is 
believed  not  to  be  necessary.  In  reason  it  is  not.4  And  Hale, 
distinguishing  murder  from  manslaughter,  says  the  former  is 
"  always  felonice  ex  malitia  proecogitata  interfecit  et  murdravit^  the 
latter  only  felonice  interfecit"  making  no  mention  of  "  wilful."8 

"  UniawfuUy,"  —  not  in  the  above  form,  is  unnecessary  equally 
in  common-law  murder  and  manslaughter.  Even  if  in  a  statute 
against  murder,  it  is  sufficiently  supplied  in  the  indictment  by 
"feloniously  and  of  his  malice  aforethought."6 

§  544.    "  Malice  Aforethought"  —  The   criminal  act  must  be 


i  Archh.  Crim.  PI.  &  Ev.  10th  Lond. 
ed.  405.  I  have  made  in  the  above  some 
slight  variations  from  the  text  in  Arch- 
bold.  See,  for  other  forms,  8  Chit.  Crim. 
Law,  750  et  seq. ;  Commonwealth  v.  Web- 
ster, 5  Cush.  295 ;  Rex  v.  Tye,  Russ.  & 
By.  845 ;  Rex  v.  Kinch,  28  Howell  St.  Tr. 
619;  The  State  v.  Conley,  89  Maine,  78. 
See  also  People  v.  Ybarra,  17  Cal.  166 ; 
The  State  v.  Dumphey,  4  Minn.  488;  The 
State  t>.  Lautenschlager,  22  Minn.  514; 
The  State  v.  Reakey,  1  Misso.  Ap.  8; 
United  States  v.  Scott,  4  Bis.  29. 
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*  Crim.  Law,  II.  §  627,  744. 

»  Pearing's  Case,  Cro.  Eliz.  193;  Ed- 
wards v.  The  State,  25  Ark.  444 ;  Vol.  I. 
§  634 ;  2  Hale  P.  C  184,  185,  186.  See 
The  State  v.  Harris,  12  Nev.  414.  Con- 
tra under  the  Tennessee  statutes,  Riddle 
v.  The  State,  3  Heisk.  401. 

«  Ante,  §  58. 

«  1  Hale  P.  C.  466. 

*  Thompson  v.  The  State,  86  Texas, 
826;  Beavers  v.  The  State,  58  Ind.  530; 
Jerry  v.  The  State,  1  Blackf.  395. 


CHAP.  XXXn.]      HOMICIDE  —  COMMON-LAW  MUBDEB.  §  547 

alleged  to  have  been  committed  of  "  malice  aforethought,"  which 
is  the  form  of  the  expression  common  in  modern  times,  or  of 
"  malice  prepensed," 1  the  exact  words  of  the  statute  of  23  Hen. 
8,  c.  1,  §  3,2  else  the  indictment  will  be  only  for  manslaughter.8 

§  545.  "Wilfully"  in  Murder.  —  "Wilfully,"  being  in  this  stat- 
ute of  Hen.  8,4  might  seem  to  be  required  in  the  indictment  for 
murder/in  order  fully  to  cover  the  statutory  words.  Still  there  is 
ground  to  question  this,  because  the  expression  "  malice  afore- 
thought "  appears  to  be  of  like  meaning,  but  more  intense,  so  as 
probably  to  cover  it  and  supply  its  place.6  But  the  subsequent 
statute  of  1  Edw.  6,  c.  12,  §  10,  a.d.  1547,  which  is  a  re-enactment 
of  that  of  Hen.  8,  removes  all  doubt.  It  takes  away  the  benefit  of 
clergy  from  persons  "  attainted  or  convicted  of  murder  of  malice 
prepensed,"  omitting  "  wilful."  Though  it  did  not  repeal  the  stat- 
ute of  Henry,  which  was  repealed  only  in  1827,  by  7  &  8  Geo.  4, 
c.  27,  §  1,  it  stood  with  it  ;6  and,  in  1828,  it  was  by  9  Geo.  4,  c. 
31,  §  1,  made  to  give  place  to  a  consolidation  of  laws.     Hence,  — 

§  546.  Continued.  —  Alike  in  reason  and  on  such  authorities  as 
we  have,"  this  word  u  wilful "  is  not  important. 

§  547.  To  what  Averments  "  Malice  aforethought"  appUed.  —  The 
indictment  ordinarily  lays  the  assault,  and  each  other  act  con- 
tributing to  the  death,  as  done  "  wilfully  and  of  his  malice  afore- 
thought." Yet  it  was  held  good  to  say,  that,  at  a  time  and 
place,  the  defendant  "  in  and  upon  "  the  deceased  "  did  make  an 

1  Sex  v.  Kinch,  28  Howell  St.  Tr.  619.         *  I  have  forborne  to  mention  this  stat- 

*  Ante,  §  640.  ute  of  Edward  until  this  place,  in  order  to 
»  1  East  P.  C.  846;   1  Hale  P.  C.  466;     preserve  simplicity  of  statement.     Starkie 

2  Hale  P.  C.  187,  844 ;  Commonwealth  v.  (2  Stark.  Crim.  PI.  2d  ed.  886,  note)  says 
Gibson,  2  Va.  Cas.  70;  Maile  o.  Common-  it  repealed  the  statute  of  Henry.  But  it 
wealth,  9  Leigh,  661 ;  Anderson  v.  The  is  only  necessary  to  read  it  to  see  that  it 
State,  6  Pike,  444  ;  Henrie  v.  The  State,  did  not.  Nor  do  the  other  English  writ- 
4 1  Texas,  678;  The  State  o.  Phelps,  24  era  — for  example,  1  Hale  P.  C.  466  — 
La.  An.  498  (overruling  The  State  v.  treat  the  statute  of  Henry  as  thus  re- 
Heas,  10  La.  An.  196)  ;  Witt  v.  The  pealed ;  nor  did  the  legislature  that  re- 
State,  6  Coldw.  6.  Malignant  Heart,  pealed  it  in  1827.  This  permitting  stat- 
fto.  —  The  words  "  without  just  cause  or  utes,  of  different  dates  and  in  nearly  or 
provocation,  but  with  an  abandoned  and  exactly  the  same  words,  to  stand  together, 
malignant  heart,"  are  not  an  adequate  is  common  in  English  legislation, 
substitute  for  "  malice  aforethought."  7  1  Hale  P.  C.  466,  as  quoted  ante, 
People  v.  Urias,  12  Cal.  826.  See  The  f  648  ;  Hey  don's  Case,  4  Co.  41  a,  where 
State  v.  Neeley,  20  Iowa,  108.  the  indictment,  without  "  wilfully/'  was 

*  Ante,  §  640.  adjudged  good,  though  the  exact  point 
»  Vol.  I.  §  618 ;  ante,  §  42, 43,  68,  648.  was  not  discussed ;  The  State  v.  Harris, 

That  "  malice  aforethought "  will  supply    27  La.  An.  672. 
the  place  of  "  wilful "  seems  necessarily 
to  follow  from  ante,  §  48. 
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assault,"  and,  with  a  weapon  named,  "  then  and  there  feloniously, 
wilfully,  and  of  his  malice  aforethought  did  strike  and  bruise  " 
him,  &c. ;  charging  the  battery  only,  not  the  assault,  to  have  been 
of  malice  aforethought.1  It  is  not  deemed  sufficient  to  lay  sim- 
ply the  wound  as  inflicted  thus.2  If,  in  form,  these  words  are  ap- 
plied to  the  assault,  they  extend  on  and  qualify  the  battery  also.8 
An  averment,  therefore,  that  the  defendants,  at  a  time  and  place, 
feloniously  and  of  their  malice  aforethought  made  an  assault 
upon  S,  and  then  and  there  feloniously  struck  the  said  S,  and 
then  and  there  gave  the  said  S  a  mortal  wound,  is  sufficient ; 
for  u  feloniously  and  of  their  malice  aforethought "  refer  to  the 
subsequent  words,  "  otherwise  too  much  repetition  and  tautology 
would  be  made  of  the  said  words."  4 

§  548.  Concluding  Summary  —  "  and  so,  fie,  feloniously,  wil- 
fully, and  of  his  malice  aforethought  did  kill  and  murder : "  — 

"Murder"  —  being  one  of  the  effective  words  of  the  statute, 
whether  of  23  Hen.  8,  c.  1,  §  8,  or  of  1  Edw.  6,  c.  12,  §  10,6  it 
must  be  also  in  the  indictment ;  for,  says  Hale,  u  the  party  in- 
dicted must  be  brought  within  the  very  letter  of  the  statute." 
In  the  absence  of  this  word,  the  indictment  will  be  only  for  man- 
slaughter.6   This  is  the  common  law  of  our  own  country ;  but 

1  Commonwealth  v.  Chapman,  11  v.  Nicholson,  1  East  P.  C.  846.  And  see 
Cush.  422.  Maile  v.  Commonwealth,  9  Leigh,  661. 

2  Commonwealth  v.  Gibson,  2  Va.  Cas.         *  Ante,  §  540,  545. 

70.  8  2  Hale  P.  C.  844  ;  Anonymous,  8 

>  1  East  P.  C.  846.  Dy.  804,  pi.  56 ;  The  State  v.  Heas,  10 

*  Heydon's   Case,  4  Co.  41  a.    East  La.  An.  195;    1  Chit.  Crim.  Law,  243. 

mentions  the  following  case :  "  An  indict-  See  Evans  v.  People,  12  Mich.  27  ;  The 

ment  against  Mary  Nicholson,  for  poison-  State  v.  Phelps,  24  La.  An.  493.    Suicide 

ing  Elizabeth  Atkinson,  stated  that  the  —  Degrees  of  Offence.  —  In  Williams's 

prisoner  '  did  wilfully,  feloniously,  and  of  edition  of  Saunders's  Reports,  the  editor 

her  malice  aforethought  mix  poison,  to  wit,  mentions  the  doubt  whether  it  is  neces- 

white  arsenic,  with  flour  and  milk,  with  sary  for  the  inquisition,  in  a  case  of  sui- 

intent  that  the  same  should  be  afterwards  cide,  to  use  the  word  "  murder."    And  he 

baked  and  eaten  by  the  deceased,  and  adds  :  "  This  is  not  like  the  case  of  kill- 

the  said  flour  and  milk  so  mixed  with  the  ing  another  person,  where  there  are  differ- 

poison  as  aforesaid  did,  with  the  intent  era  degrees,  subject  to  different  punish- 

aforcsaid,  then  and  there  deliver  to  the  de-  ments,  or  perhaps  not  punishable  at  all, 

ceased,'  &c.    This  was  holden  sufficient  according  to    the  circumstances  of  the 

by  all  the  judges,  without  adding  the  case.    There  it  is  necessary,  in  inquisi- 

words  '  feloniously  and  of    her  malice  tions  or  indictments,  to  express  the  degree 

aforethought '  again  to  the  allegation  of  of  offence;  and,  if  it  be  tnurder  of  which 

the  delivery  of  the  poison.     For  they  the  party  is  accused,  to  use  the  word 

considered  that  those  words  first  men-  murdracit,  which  is  held  essentially  neces- 

tioned  ran  through  the  subsequent  alle-  sary  to  distinguish  it,  in  order  to  oust  the 

gation,  coupled  as  they  were  by  the  word  offender  of  his  clergy."    1  Saund.  Woo* 

and,  and  the  words  then  and  there."    Rex  ed.  856,  note. 
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there  are  statutes  against  murder,  not  containing  the  word,  an 
indictment  whereon  may  therefore  be  good  without  it.1  * 

§  549.  Form.  —  The  form  for  this,  given  with  the  rest  of  the 
indictment  in  a  preceding  section,  is,  as  there  said,3  universal  in 
practice,  though  doubtless  some  other  would  answer  the  require- 
ments of  the  law  as  well.     It  must  be- — 

Harmonious  in  Dates.  —  Hawkins  says :  u  If  the  assault  and 
stroke  be  alleged  in  the  premises  on  the  tenth  of  December,  and 
the  death  subsequent  on  the  twentieth  of  December  following, 
and  then  it  be  alleged  in  the  conclusion  that  the  defendant  in 
such  manner  feloniously  murdered  the  party  on  the  tenth  of  De- 
cember aforesaid,  the  whole  is  nought  for  the  repugnancy ; 
because  the  party  could  not  be  said  to  have  been  murdered  till 
he  was  dead.  And  though  to  some  purposes,  by  a  fiction  of  law, 
the  offence  of  the  defendant,  after  the  death  of  the  party,  is  pun- 
ished as  a  felony  from  the  time  of  the  stroke,  yet,  in  truth  and 
propriety  of  speech  (which  must  be  observed  in  legal  proceed- 
ings), it  is  not  a  felony,  but  only  a  trespass,  till  the  death.  Yet 
if,  in  such  conclusion,  it  had  been  alleged  that  the  defendant  in 
such  manner  feloniously  murdered  the  party  on  the  twentieth  of 
December  aforesaid,  it  had  been  sufficient.     But  — 

Omitting  Time  and  Place.  —  "  It,"  continues  this  author,  "  is  said 
to  be  the  better  way  to  conclude  generally,  that  the  defendant  in 
such  manner  feloniously  murdered  the  party  ; "  leaving  this  con- 
cluding summary  silent  as  to  time  and  place.8  Such  is  now  to 
be  deemed  the  better  and  sufficient  form.4 

§  550.  Why  sufficient  —  The  sufficiency  of  this  form  of  the 
concluding  summary  appears  from  the  consideration,  already 
stated,  that  its  purpose  is  simply  to  cover  the  statutory  word 
44  murder."  Every  essential  act  and  intent  having  been  already 
given  with  time  and  place,  there  is  no  occasion  to  repeat  them 
here.     Hence,  — 

In  Manslaughter.  —  In  reason,  there  is  no  need  for  this  conclud- 
ing part  in  an  indictment  for  manslaughter. 

*  Anderson  f>.  The  State,  5  Pike,  444.  P.  C.  7  ;  The  State  v.  Con  ley,  80  Maine, 
And  see  The  State  v.  O'Niet,  28  Iowa,  78 ;  Smith  v.  The  State,  1  Kan.  866. 
272.  But  the  name  of  the  murdered  person 

*  Ante,  $  541.  must  be  here  given.    The  State  v.  Pem- 

*  2  Hawk.  P.  C.  c.  28,  $  88.  And  see  berton,  80  Mtsso.  876 ;  Dias  r.  The  State, 
Wrote  v.  Wigget,  4  Co.  45  b;  2  Inst  7  Blackf.  20.  "And  the  jurors,"  Ac, 
818.  omitting  "  so,"  is.  adequate.    The  State 

*  Ante,  §  541 ;  Rex  v.  Thurston,  Trem.  v.  Moses,  2  DeT.  462. 
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§  551.   Against  Principals  of  the  First  and  Second  Degrees :  — 

in  General.  —  We  have  already  seen  how,  in  general,  the  indict- 
ment against  such  principals  may  be.1 

§  552.   Some  Particulars  —  are  given  in  a  note.3 

§  553.   In  Murder  by  Poison : 8  — 

Form  of  Indictment  —  The  common-law  indictment  for  murder 
by  poison  is  constructed  on  the  same  principles  as  for  murder  by  u 
battery.  It  may  charge  that  the  defendant  (of  his  malice  afore- 
thought intending  to  kill  and  murder  B  *),  at  a  time  and  place, 
u  feloniously,  wilfully,  and  of  his  malice  aforethought  a  large  quan- 
tity of  a  certain  deadly  poison,  called  white  arsenic,  to  wit,  "the 
quantity  of  two  drachms  of  the  said  white  arsenic,  did  put,  mix, 
and  mingle  into  and  with  a  certain  quantity  of  beer,  which  the 
said  B  was  then  and  there  about  to  drink,"  adding  a  knowledge  of 

1  Ante,  §  8,  5  and  note,  6,  6  a.  And  sion  was,  that  "  the  said  A,  8,  and  C  the 
see,  for  forms,  8  Chit.  Crira.  Law,  756 ;  said  R,  in  manner  and  form  aforesaid, 
Hex  v.  Green,  Trem.  P.  C.  6.  See  also  feloniously,  wilfully,  and  of  their  malice 
Davis  v.  The  State,  8  Texas  Ap.  91.  aforethought  did  kill  and  murder,"  Ac. 

2  It  was  in  one  case  averred,  that,  on  This  was  adjudged  good ;  it  not  being 
the  10th  of  July,  A  struck  B  a  mortal  necessary  to  aver  that  B  and  C  were  wil- 
blow ;  that  B  languished  until  the  1st  of  fully  and  of  their  malice  aforethought 
August,  then  died ;  that  C  was  present  present,  aiding,  &c.  The  State  v.  Rabon, 
on  the  day  first  aforesaid,  aiding  and  4  Rich.  260.  See,  also,  Reg.  v.  Phelps, 
abetting;  "  and  so  the  jurors,  &c.,  do  say,  Car.  &  M.  180;  United  States  v.  Doug- 
that  the  said  A  and  C  the  said  B  in  man-  lass,  2  B latch.  207  ;  Commonwealth  v. 
ner  and  form  aforesaid,  then  and  there,  Chapman,  11  Cush.  422 ;  Reg.  v.  Tyler, 
&c,  did  murder/'    A  was  found  guilty  ;  8  Car.  &  P.  616. 

and  it  was  held  that  the  indictment  was  8  Archbold  says :  "  Of  all  the  forms 
good ;  that  the  words  "  then  and  there  "  of  death  by  which  human  nature  may  be 
referred  to  the  consummation  of  the  overcome,  the  most  detestable  is  that  of 
murder,  their  application  not  being  lira-  poison ;  because  it  can  of  all  others  be 
ited  to  the  day  when  the  blow  was  struck ;  the  least  prevented  either  by  manhood  or 
or,  if  this  was  uncertain,  they  might  be  forethought.  8  Inst.  48.  And,  therefore, 
rejected  as  surplusage.  The  State  0.  in  all  cases  where  a  man  wilfully  admin- 
Huggins,  12  Rich.  402.  In  another  case,  isters  poison  to  another,  1  Hale,  455,  or 
it  alleged  that  the  mortal  wonnd  was  in-  lays  poison  for  him,  and  either  he  or 
flic  ted  on  the  8th  of  September,  and  the  another  takes  it,  and  is  killed  by  it,  lb. 
death  was  on  the  13th ;  proceeding,  "and  466,  the  law  implies  malice,  although  no 
the  said  C  then  and  there,  &c.,  was  pres-  particular  enmity  can  be  proved.  4  Com. 
ent,  aiding,"  &c.  There  was  held  to  be  84.  So,  if  a  person  knowingly  give  poison 
no  uncertainty  as  to  the  date  to  which  to  A  to  administer  as  a  medicine  to  B. 
"  then  and  there  "  referred.  Woodsides  but,  A  neglecting  to  do  so,  it  is  accident- 
ia. The  State,  2  How.  Missis.  655.  An  ally  given  to  B  by  a  child  or  other  un- 
indictment  against  A,  B,  and  C,  for  the  conscious  agent,  this  is  in  law  a  poisoning 
murder  of  R.,  charged,  that  the  assault  by  the  party  himself,  as  much  as  if  he 
was  committed  by  A  "  feloniously,  wil-  had  administered  it  with  his  own  hands, 
fully,  and  of  his  malice  aforethought ; "  Reg.  v.  Michael,  2  Moody,  120,  9  Car.  & 
that  B  and  C  "feloniously  were  present  P.  356."  Archb.  Crim.  PI.  &  Br.  10th 
aiding,  abetting,  and  assisting  the  said  A  Lond.  ed.  412. 
the  felony  to  commit ; "  and  the  conclu-         *  Not  necessary.    Post,  §  654. 
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B's  intent  to  drink  the  beer,  and  of  the  fact  that  the  white  arsenic 
is  a  deadly  poison  ;  "  and  that  the  said  B  afterwards,  on,  &c,  at, 
&c,  did  take,  drink,  and  swallow  down  a  large  quantity,  to  wit, 
half  a  pint,  of  the  said  beer  with  which  the  said  white  arsenic 
was  so  mixed  and  mingled  by  the  said  "  defendant  as  aforesaid, 
the  said  B  not  knowing  of  the  existence  of  the  poison  in  the 
beer ;  "  by  means  whereof  he  the  said  B  then  and  there  became 
sick  and  greatly  distempered  in  his  body  [mortally  sick  and  dis- 
tempered in  his  body  *]  ;  and  the  said  B  of  the  poison  aforesaid, 
so  by  him  taken,  drunk,  and  swallowed  down  as  aforesaid,  and 
of  the  [mortal]  sickness  occasioned  thereby,  from,  &c,  until,  &c, 
at,  &c,  did  languish,"  &c.  [as  in  the  form  ante,  §  541]. 2 

§  554.  Assault  —  Though  this  form  charges  neither  an  assault 
nor  a  battery,  it  is  not  therefore  rendered  ill ; 8  nor,  on  the  other 
hand,  would  the  insertion  of  such  averment  make  it  so.4 

Intent  to  kill.  —  The  allegation  of  the  intent  to  take  life  by  the 
poison  is  common,  but  it  is  not  necessary.5 

§  555.  Kind  of  Poison.  —  "  If,"  says  Hale,  "  A  be  indicted  for 
poisoning  B,  it  must  allege  the  kind  of  poison  ;  but,  if  he  poisoned 
B  with  another  kind  of  poisoning,  yet  it  maintains  the  indictment, 
for  the  kind  of  death  is  the  same." 6  The  principle  has  been  al- 
ready explained.7  It  has  been  even  held  that  the  kind  of  poison 
need  not  be  averred  ;  under  which  ruling,  a  fortiori,  though  it  is, 
it  need  not  be  proved.8 

§  556.  Taken  into  Stomach.  —  That  the  poison  was  taken  into 
the  stomach  must  in  some  way  appear  in  averment,  though  the 
form  of  words  is  not  material.  Where,  in  Minnesota,  a  statute  in 
a  measure  influenced  the  allegation,  it  was  adjudged  adequate  to 
say,  that  the  defendant  murdered  the  deceased  "by  administer- 


1  The  pleader  will  do  well  to  substi- 
tute these  words  for  Archbold's.  See 
ante,  §  621.  It  was  so  done  in  People  v. 
Hartung,  4  Parker  C.  C.  266,  258,  and 
Keg.  v.  Sandys,  2  Moody,  227,  228,  Car. 
&  M  846. 

*  Archb.  Crim.  PI.  &  Er.  10th  Lond. 
ed.  432,  488.  This  author  adds :  "  An 
indictment  which  charges  only  that,  by 
means  of  the  taking  and  swallowing  of 
the  poison,  the  deceased  'became  mor- 
tally sick  and  distempered  in  his  body/ 
*  and  of  the  said  mortal  sickness  died/  is 
good,  without  stating  that  he  died  '  of  the 


poison  aforesaid.'  Reg.  v.  Sandys,  Car. 
&  M.  846,  2  Moody,  227."  For  a  form 
not  greatly  dissimilar,  see  Marshall  v. 
The  State,  6  Texas  Ap.  278.  And  see 
Madden  v.  The  State,  1  Kan.  840 ;  Rex 
v.  Weston,  2  Howell  St.  Tr.  911. 
8  Ante,  §  688. 

*  Commonwealth  v.  Hersey,  2  Allen, 
178. 

6  Commonwealth  v.  Hersey,  supra. 

•  2  Hafe  P.  C.  185.    And  see  Reg.  v 
Pigeonry,  7  Mod.  149. 

7  Ante,  §  514  et  seq. 

8  Carter  p.  The  State,  2  Ind.  617. 

235 


§558 


SPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  XH. 


ing  to  him  "  the  poison.1  In  an  early  English  case,  "  it  was/* 
says  Coke,  "  resolved  per  totam  curiam,  that  the  said  indictment 
upon  which  Vaux  was  arraigned  was  insufficient ;  and  principally 
because  it  is  not  expressly  alleged  in  the  indictment  that  the  said 
Ridley  received  and  drank  the  said  poison.  For  the  indictment 
is  prced.  Nick.  [Ridley]  nescient  prced.  potum  cum  venenofore  in- 
toxicatum,  sed  fidem  adhibens  diet,  persuasioni  dicti  W.  [Vaux] 
recepit  et  bibit,  per  quod,  &c.  So  that  it  doth  not  appear  what 
thing  he  drank ;  for  these  words,  venenum  prced.,  are  wanting ; 
and  the  subsequent  words,  scilicit  per  quod  prcedict.  N.  immediate 
post  receptionem  veneni  predict.,  &c,  which  words  imply  receipt 
of  poison,  are  not  sufficient  to  maintain  the  indictment,  for  the 
matter  of  the  indictment  ought  to  be  full,  express,  and  certain, 
and  shall  not  be  maintained  by  argument  or  implication,  because 
the  indictment  is  found  by  the  oath  of  laymen."  2 

§  557.  In  Murder  by  Starving :  — 

Form  of  indictment  —  The  indictment  for  this  species  of  mur- 
der is  constructed  like  that  for  the  others,  but  in  conformity  to 
the  special  facts.  These  facts  differ,  so  that  there  is  no  one  form 
universally  appropriate.8 

§  558.  Duty.  —  If  the  defendant's  liability  depends  on  a  legal 
duty  which  he  neglected  or  violated,  —  as,  to  furnish  food,  cloth- 
ing, or  shelter,  —  such  duty  must  be  alleged.4     For  example,  — 

Married  Woman.  —  An  indictment  against  a  married  woman  for 
the  murder  even  of  her  illegitimate  child,  by  neglecting  to  sup- 
ply food  to  it,  must  aver  that  the  husband  had  provided  the  food ; 
for,  said  the  learned  judge,  "  in  these  cases  the  wife  is  in  the 
nature  of  the  servant  of  the  husband.  It  does  not  at  all  turn 
upon  her  natural  relation  of  mother.  To  charge  her,  you  must 
show  that  the  husband  supplied  her  with  food  to  give  to  the 
child,  and  that  she  wilfully  neglected  to  give  it.  .  .  .  There  is 


■^ 


i  Bilansky  v.  The  State,  8  Minn.  427, 
435. 

a  Vaux's  Case,  4  Co.  44  a.  Mr.  Thom- 
as has  the  following  note :  "  When  this 
case  was  cited  in  Rex  v.  Aylett,  Mich. 
26  Geo.  8,  Mr.  Justice  Buller  said  it  had 
been  considerably  shaken  ;  for,  on  his 
authority,  a  motion  was  made  in  arrest 
of  judgment  in  Rex  v.  Ring,  1  Vent.  28; 
and,  although  in  that  book  the  decision 
does  not  appear,  yet,  in  8  Keb.  61,  the 
rule  for  arresting  the  judgment  was  dis- 
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charged.  .  MS.  note  of  the  late  H.  Bosan- 
quet,  Esq.,  of  Lincoln's  Inn." 

1  See,  for  forms,  Matthews  Crim.  Law, 
499;  Archb.  Crim.  PL  &  Ev.  10th  Lond. 
ed.  431 ;  8  Chit.  Crim.  Law,  777;  Reg.  v. 
Bubb,  4  Cox  C.  C.  465. 

*  Reg,  v.  Edwards,  8  Car.  &  P.  611 ; 
Rex  v.  Ridley,  2  Camp.  660 ;  Reg.  v. 
Crumpton,  Car.  &  M.  697 ;  Reg.  v.  Pin- 
horn,  1  Cox  C.  C.  70.  And  see  ante, 
$638  a. 
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no  distinction  between  the  case  of  an  apprentice  and  that  of  a 
bastard  child."  * 

§  559.  Variance  —  must  be  avoided ;  as,  where  the  indictment 
charged  an  assault  by  the  defendant  on  his  wife,  and  then  a  re- 
moval of  her  by  force  from  his  dwelling-house,  and  leaving  her, 
whereby  she  came  to  her  death ;  this  was  held  not  to  be  supported 
by  proof  that  he  beat  her  and  went  to  bed,  whereupon  she  left 
the  house  voluntarily,  and  remained  unnecessarily  exposed  in  the 
open  air.3 

*  Rex  o.  Saunders,  7  Car.  &  P.  277,  279,  before  Alderson,  B. 

•  The  State  v.  Pralar,  8  Jones,  N.  C.  421. 
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CHAPTER  XXXm. 

-HE    INDICTMENT    AND    VERDICT    FOB    MURDER    UNDER    STAT- 
UTES DIVIDING  IT  INTO  DEGREES.1 

§  600.  Introduction. 
661-689.  The  Indictment 
690-696.  The  Verdict 

§  560.  How  the  Chapter  divided.  —  We  shall  consider,  I.  The 
Indictment ;  II.  The  Verdict. 

I.  The  Indictment. 
§  561.    Compared  with  Manslaughter  and  Murder.  —  The  forms  pf 

the  statutes  dividing  murder  into  two  degrees  are  shown  in 
u  Criminal  Law."  2  If  the  reader  will  compare  them  with  the  old 
English  ones,  now  common  law  with  us,8  dividing  what  was  felo- 
nious homicide  into  the  two  degrees  afterward  known  as  murder 
and  manslaughter,4  he  will  see  that  this  early  English  legislation 
and  our  modern  are  exactly  of  the  same  sort,  and  they  should 
be  judicially  treated  precisely  alike.    Thus,  — 

§  562.  8 tat.  Hen.  8  and  our  Stats,  oompared.  —  The  statute  of 
23  Hen.  8,  c.  1,  §  3,  which  originally  divided  felonious  homicides 
into  murder  and  manslaughter,  did  it  by  taking  away  the  benefit 
of  clergy  from  such  as  were  committed  of  "  malice  aforethought ; " 
making  them  murder,  and  leaving  the  rest  to  be  manslaughter.5 
In  exactly  the  like  manner,  did,  tor  example,  the  Massachusetts 
statute  provide,  that  "  murder  committed  with  deliberately  pre- 
meditated malice  aforethought"  should  be  murder  in  the  first 

i  For  the  law  of  this  division  of  felo-         »  Crim.  Law,  II.  %  723-725. 
nious  homicide,  see  Crim.  Law,  II.  §  723-        *  That  is,  28  Hen.  8,  c  1,  %  1,  and  1 

780.    In  preparing  this  third  edition,  I  Edw.  6,  c.  12,  §  10.    Ante,  J  644,  646. 
rearrange  this  chapter  and  renumber  the         4  Ante,  $  498  and  note,  646  and  note, 
sections.  •  Ante,  J  498,  499. 
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degree,  leaving  all  murder  not  yithin  the  words  "  deliberately 
premeditated  "  to  be  murder  in  the  second  degree.1    Hence,  — 

§  563.  How  the  Indlotment  —  Just  as  the  indictment  for  mur- 
der was  framed  by  incorporating  into  the  anterior  form  of  the  in- 
dictment for  a  felonious  homicide  the  words  of  the  statute  of 
Henry,  leaving  the  unaltered  old  to  remain  an  indictment  for 
manslaughter ; 2  so,  in  reason  and  sound  law,  should  the  indict- 
ment for  murder  in  the  first  degree,  under  an  American  statute 
like  that  above  stated,  be  made  out  of  the  indictment  for. murder, 
simply  by  incorporating  into  it  the  statutory  words,  and  leaving 
the  unaltered  old  to  remain  an  indictment  for  murder  in  the 
second  degree.8    Thus,  — 

§  564.  Form  of  Indictment  for  Murder  in  First  Degree  —  (Second 
Degree  —  Manslaughter).  —  Under  a  statute  like  the  American  one 
above  stated,  murder  in  the  second  degree  remains  what  all  mur- 
der was  before,  namely,  manslaughter  aggravated  by  being  com- 
mitted of  "  malice  aforethought,"  and  murder  in  the  first  degree 
is  where  the  malice  aforethought  is  itself  aggravated  by  being 
**  deliberately  premeditated."  Simply  to  aver  a  felonious  killing 
is  to  charge  manslaughter,  not  murder ;  to  aver  a  felonious  kill- 
ing of  "  malice  aforethought"  is  to  charge  murder  in  the  second 
degree,  not  in  the  first  degree ;  and  to  aver  such  killing  of  "  de- 
liberately premeditated "  malice  aforethought  is  to  charge  mur- 
der in  the  first  degree,  and  nothing  short  will  suffice.  Hence,  in 
the  following  form  of  the  indictment,  the  parts  not  enclosed  in 
parentheses  or  brackets  allege  manslaughter;  adding  those  in 
parentheses,  exclusive  of  those  in  brackets,  the  killing  set  out 
becomes  murder  in  the  second  degree ;  finally,  when  the  words 
in  brackets  are  introduced  also,  the  crime  appearing  is  murder  in 
the  first  degree :  — 

"  That  A,  on,  &c,  at,  &c.,  in  and  upon  one  B,  feloniously,  wilfully  (and  of 
his  [deliberately  premeditated]  malice  aforethought),  did  make  an  assault  ; 
and  that  the  said  A  a  certain  pistol,  then  and  there  charged  with  gunpowder 
and  one  leaden  bullet,  then  and  there  feloniously,  wilfully  (and  of  his  [delib- 
erately premeditated]  malice  aforethought),  did  discharge  and  shoot  off,  to, 
against,  and  upon  the  said  B  ;  and  that  the  said  A,  with  the  leaden  bullet 
aforesaid,  out  of  the  pistol  aforesaid,  then  and  there  by  the  force  of  the  gun- 
powder aforesaid,  by  the  said  A  discharged  and  shot  off  as  aforesaid,  then  and 
there  feloniously,  wilfully  (and  of  his  [deliberately  premeditated]  malice  afore- 
thought) did  strike,  penetrate,  and  wound  the  said  B,  in  and  upon  the  right 

i  Crim.  Law,  IL  J  726.  *  Ante,  |  640,  641.  »  Ante,  $  500. 
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side  of  the  head  of  the  said  B,  near  the  right  ear  of  the  said  B,  giving  to  the 
said  B,  then  and  there  with  the  leaden  bullet  aforesaid,  so  as  aforesaid  dis- 
charged and  shot  out  of  the  pistol  aforesaid  by  the  said  A,  in  and  upon  the 
right  side  of  the  head  of  the  said  B,  near  the  right  ear  of  the  said  B,  one  mor- 
tal wound  of  the  depth  of  six  inches  and  of  the  breadth  of  one-quarter  of  an 
inch}  of  which  said  mortal  wound  the  said  B  then  and  there  instantly  died. 
And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said  A 
the  said  B,  in  the  manner  and  by  the  means  aforesaid,  feloniously,  wilfully 
(and  of  his  [deliberately  premeditated]  malice  aforethought),  did  kill  (and 
murder),  against  the  peace,"  &C1 

§  565.  "Against  Form  of  Statute"  —  (Distinction).  —  Though  the 
indictment  for  murder  in  the  first  degree  ought,  in  correct  doc* 
trine,  to  contain  the  words  "deliberately  premeditated,"  pre- 
cisely as  the  indictment  for  murder  under  the  statute  of  Henry 
must  have  the  words  "  malice  aforethought "  and  for  the  same 
reason ;  yet,  as  the  latter  need  not  conclude  against  the  form  of 
the  statute,2  so  need  not  the  former,8  and  for  the  same  reason. 
The  reason  is,  that  neither  the  old  statute  of  Henry  nor  the 
before-mentioned  modern  American  one  is  regarded  as  creating  a 
new  offence ; 4  each  simply  regulates  the  punishment  of  what  was 
before  indictable  at  the  common  law,  according  to  the  mental 
state  in  which  the  criminal  act  was  performed.  And  the  dis- 
tinction is,  that  a  fact  which  enters  into  the  punishment  of  any 
offence,  whether  at  the  common  law  or  not,  must  be  averred ; • 
but  not,  therefore,  is  the  conclusion  necessarily  to  be  in  all  cases 
against  the  form  of  the  statute.6 

§  566.  Ill-considered  Legislation  as  to  the  Procedure  and  Form 
of  the  Indictment,  and  how  it  is  interpreted :  — 

in  General  —  If  our  statutes  had  been  kept  within  the  proper 
limits  of  legislation,  simply  providing  the  rule  of  law  and  leaving 
the  procedure  to  the  ordinary  course,  it  is  not  probable  that  even 
courts  unfamiliar  with  criminal  pleading  would  have  had  much 
difficulty  with  them.  But  they  went  further ;  and  undertook  to 
say  what,  in  some  respects,  the  procedure  should  be.    Then  the 


*  Green  v.  Commonwealth,  12  Allen,  The  State,  11  Ind.  657;  Veatch  ».  The 

165,  wrongly  decided  because  the  words  State,  56  Ind.  684. 
here  given  in  brackets  were  not  inserted,         a  Ante,  g  499. 
end  the  judgment  was  for  murder  in  the         s  White  v.  Commonwealth,  6  Bins, 

first  degree.    For  other  forms,  see  Rob-  179. 
bins  v.  The  State,  8  Ohio  State,  131 ;  The         *  Ante,  $  499. 
State  o.  Wood,  58  N.  H.  484 ;  Dukes  v.         '  Vol.  I.  §  77  et  seq.,  G6  a,  102. 

•  Vol.  L  1 690-698. 
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judges,  looking  upon  it  as  something  new,  whether  really  so  or 
not,  were  embarrassed,  and  led  into  utterances  and  even  deci- 
sions, some  of  which  are  extraordinary.  Not  all  have  erred. 
But  where  errors  have  been  made,  they  are  of  the  disastrous  sort, 
going  to  the  foundations  of  our  jurisprudence,  and  annulling 
guaranties  written  in  our  constitutions.     Thus,  — 

§  567.  Provisions  of  the  Statutes.  —  The  parent  American  stat- 
ute, being  the  Pennsylvania  one  of  1794,  after  saying  what  mur- 
ders shall  be  of  the  first  degree  and  what  of  the  second,1  proceeds : 
"And  the  jury,  before  whom  any  person  indicted  for  murder 
shall  be  tried,  shall,  if  they  find  such  person  guilty  thereof,  ascer-, 
tain  in  their  verdict  whether  it  be  murder  of  the  first  or  second 
degree  ;  but,  if  such  person  shall  be  convicted  by  confession,  the 
court  shall  proceed,  by  examination  of  witnesses,  to  determine 
the  degree  of  the  crime,  and  to  give  sentence  accordingly."  2  The 
statutes  of  the  other  States,  copying  this  one  in  general,  have 
departed  more  or  less  from  this  form ;  as,  in  Tennessee,  that  of 
1829  provides,  that,  if  the  defendant  confesses  the  charge,  the 
court,  instead  of  passing  itself  on  the  question  of  fact,  "  shall 
proceed  by  the  impanelling  of  a  jury  and  examination  of  testi- 
mony to  find  and  determine  the  degree  of  the  crime,  and  to  give 
sentence  accordingly." 8  It  contains  also  the  express  provision, 
that  the  common-law  forms  of  the  indictment  shall  be  sufficient.4 
And,  in  some  of  the  States,  the  statutes  in  pretty  direct  terms 
declare  the  indictment  for  the  first  degree  of  murder  good  with 
out  any  allegation  of  the  facts  which  in  law  constitute  it  such.6 

§  568.  How  the  Interpretation  should  be.  —  A  statute,  the  un- 
written law,  and  the  written  constitution  should  be  construed 
together.6  And  especially  should  not  a  statute  be  suffered  to 
overturn  a  fundamental  principle  in  our  jurisprudence  unless  by 
words  which  cannot  be  bent  to  any  other  meaning ;  for,  if  the 
legislature  had  intended  this,  it  would  have  expressed  the  intent 
in  terms  unequivocal  and  direct.  More  especially  should  not  the 
enactment  be  interpreted  to  violate  the  written  constitution, 
when  any  other  meaning  is  possible,  or  when  it  can  be  made 
unobjectionable  by  incorporating  with  it  a  principle  of  the  con- 
stitution or  of  the  common  law.7    Thus,  — 

*  Crim.  Law,  II.  §  728.  *  Notes  v.  The  State,  24  Ala.  672,  688. 
»  Pa.  Stat.  April  22, 1794,  §  2.  •  Stat.  Crimes,  §  88-90, 123, 181-188. 
1  Tenn.  Stat,  of  1829,  §  8.  7  See,  for  the  leading  canons  of  inter- 

*  Hines  v.  The  State,  8  Humph.  697.       pretation,  Stat.  Crimes,  §  70-146. 
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§  569.  Jury  to  determine  Degree.  —  It  being  a  rule  both  of  the 
common  law  and  of  our  written  constitutions  1  that  allegation 
must  precede  proof,  and  without  ^allegation  against  a  defendant 
no  proof  of  the  thing  meant  can  be  admitted  against  him,  the 
provision  that  the  jury  shall  determine  the  degree  of  the  murder, 
or  that  the  court  shall  do  it  where  the  defendant's  plea  is  guilty, 
should  be  interpreted  as  applying  only  to  a  case  where  there  is 
some  averment  whereon  to  proceed.  If  the  indictment  sets  out 
only  the  facts  which  constitute  murder  in  the  second  degree,  it 
would  be  a  perversion  of  the  most  fundamental  and  sacred  rules 
of  interpretation  to  permit  the  jury,  under  cover  of  this  provision, 
to  find  murder  in  the  first  degree  without  allegation.  But  why 
was  this  provision  inserted  in  the  statute  ?  Simply  to  make  it 
certain  and  unequivocal  that  the  attention  alike  of  the  court,  the 
defendant,  and  the  jury  is  given  to  the  distinction  drawn  by  the 
new  enactment.2  There  are  statutes  which  have  provided  the 
same  thing,  or  nearly  the  same,  in  respect  to  the  value  of  the 
goods  in  larceny,  and  even  some  courts  have  held  it  without 
direction  from  a  statute,  —  so  that  the  defendant  should  certainly 
not  be  convicted  of  a  higher  grade  of  the  offence  than  he  com- 
mitted, —  yet  it  was  never  dreamed  that  one  might  be  found  guilty 
to  the  extent  of  a  thousand  dollars  on,  an  averment  of  ten  dol- 
lars.8 But,  contrary  to  these  plain  propositions,  it  was  early  and 
still  is  held  in  Pennsylvania,4  that,  on  an  indictment  silent  as  to 
any  intent  or  act  showing  the  murder  to  be  in  the  first  degree,  a 
verdict  and  judgment  of  murder  in  this  degree,  to  be  followed  by 
sentence  of  death,  may  be  given ;  and,  in  some  of  the  other 
States,6  like  words  have  received  a  like  interpretation.     Again,  — 

§  570.  Common-law  Form  sufficient.  —  A  provision  like  that  in' 
Tennessee,6  found  in  the  statutes  of  some  of  the  States,  that  the 
common-law  form  of  the  indictment  shall  be  sufficient,  need  not 
and  should  not  be  construed  to  overturn  alike  the  common-law 
and  constitutional  requirements  as  to  its  form.  Indeed,  what  is 
the  common-law  form  ?  In  the  chapter  before  the  last  we  saw 
what  it  is  for  a  felonious  homicide  in  the  absence  of  any  statute. 

i  Vol.  I.  §  77-88,  95-112, 826, 829, 831,  gan,  7  Watts  &  S.  416,  418;  Johnson  p. 

609,  618  a,  617-619,  621-626.  Commonwealth,  12  Harris,  Fa.  886. 

*  Post,  §  696.  •  *  For  example,  Daris  v.  The  State, 

*  Post,  {  764-768.  89  Md.  366;  The  State  «.  Millain,  8  Ner 

*  White  v.  Commonwealth,  6  Binn.  409.  , 
179,  182,  188;  Commonwealth  v.  Flana-         •  Ante,  |  667. 
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In  the  last  chapter  we  saw,  that,  if  a  statute  divides  the  offence 
into  degrees,  leaving  one  part  what  it  was  before,  and  making 
the  other  part  of  a  higher  grade,  the  common-law  form  of  the  in- 
dictment must  contain  the  statutory  words  indicating  the  degree  ; 
as,  if  they  are  "  malice  aforethought/*  they  must  be  also  in  the 
indictment.  If,  then,  a  statute  makes  still  another  degree, 
whether  called  murder  in  the  first  degree  or  by  any  other  name, 
the  distinguishing  feature  whereof  is  that  it  shall  be  committed  of 
u  deliberately  premeditated  malice  aforethought,"  the  "  common-' 
law  form  of  the  indictment"  for  this  must  contain  the  words 
44 deliberately  premeditated"  as  well  as  u malice  aforethought." 
The  common  law  is  a  system  of  rules  and  principles ;  and  to  say 
that  a  form  which  violates  its  fundamental  rules  and  most  sacred 
principles  is  the  "  common-law  form  "  is  absurd.  Yet  there  are 
adjudications  which  even  hold  that  such  a  form  is  required  by 
these  statutory  words ! l 

1  It  seems  to  be  so,  for  example,  in  mining  the  old  course  to  be  continued. 
Tennessee.  See  and  compare  Poole  v.  The  course  was  to  allege,  in  it,  the  malice 
The  State,  2  Baxter,  2$8  (in  which  Tur-  which  the  law  required  to  be  shown  in 
ney,  J.  p.  290,  obserring  that  he  dissents  evidence.  If,  therefore,  the  "  existing 
from  the  majority  of  the  court,  says,  forms  "  are  to  be  continued,  and  the  case 
"  In  my  opinion,  while  an  indictment  at  is  one  wherein  "  deliberately  premedi- 
common  law  is  also  good  under  the  stat-  tated  malice  aforethought  "  must  be 
ute,  it  is  only  good  to  support  a  convic-  proved,  the  indictment  must  charge  it. 
tion  for  murder  in  the  second  degree,  There  never  had  been  known  in  Massa- 
nnkss  it  contain  words  of  like  significant  chnsetts,  at  the  time  when  this  statute 
import  with  those  of  the  statute");  Wil-  was  enacted,  an  indictment  for  murder 
liams  v.  The  State,  8  Heisk.  87 ;  Hines  ».  held  good  if  it  came  short  of  this.  If  the 
The  State*  8  Humph.  697 ;  Mitchell  v.  statute  was  not  to  be  interpreted  by  the 
The  State,  6  Yerg.  840 ;  Mitchell  v.  The  common  and  constitutional  law,  and  in 
State,  8  Terg.  614.  In  Massachusetts,  harmony  therewith,  a  different  conclusion 
the  provision  is  in  slightly  different  might  perhaps  be  reached.  Butthelegis- 
words ;  namely,  "  Nothing  herein  shall  latnre  is  always  presumed  to  mean  that 
be  construed  to  require  any  modification  its  enactments  shall  be  construed  by  the 
of  the  existing  forms  of  indictment."  previously-existing  rules  ;  which  rules, 
Gen,  Stats,  c.  100,  f  6.  It  is  interpreted  said  Shaw,  C.  J.,  "  are  as  much  a  part  of 
the  same  by  the  courts.  Commonwealth  every  statute  as  its  text"  Common- 
tf.  Gardner,  11  Gray,  488 ;  Green  i>.  Com-  wealth  v.  Churchill,  2  Met.  118, 124.  And 
monwealth,  12  Allen,  156, 170.  Now,  in  see  Stat.  Crimes,  $  74,  75,  82,  88-90  et 
strictness,  there  were  at  the  time  of  the  seq.  Such  is  the  proper  interpretation 
passing  of  this  statute  no  "  existing  of  any  like  statute.  But  the  Massachu- 
forms "  of  the  indictment ;  but  it  was  setts  one  has  another  provision  conclu- 
framed  in  each  instance  after  '•  existing"  sire  of  this  result.  It  is,  that  "murder 
rules  (in  which  sense  the  word  "forms"  not  appearing  to  be  in  the  first  degree  is 
would  seem  to  be  employed  in  the  stat-  murder  in  the  second  degree."  See,  for 
ute)  applied  to  the  law  and  the  special  the  entire  statute,  Crim.  Law,  II.  §  726. 
facts.  This  statute  simply  affirms,  as  is  If,  then,  the  charge  of  a  homicide  is  sim* 
common  with  legislation,  the  common-  ply,  that  it  was  committed  of  "malice 
law  doctrine  of  the  indictment,  by  per-  aforethought,"  which  were  the  formef 
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§  571.  Confuted  and  Contradictory  Utterances  from  the 
Courts :  — 

in  General.  —  The  courts  that  have  reached  such  of  the  fore- 
going conclusions  as  are  deemed  contrary  to  sound  doctrine,  and 
other  conclusions  of  the  like  sort  to  be  hereinafter  stated,  and 
upon  which  judicial  opinions  are  divided,  have  proceeded  by  no 
uniform  line  of  argument,  but  by  contradiction  and  chaotic  utter- 
ances rarely  equalled.  At  first,  a  bench  of  excellent  judges  made 
a  mistake,  perhaps  because  not  duly  enlightened  by  argument 
from  the  bar ;  the  next  court  tried  to  support  the  error  because 
deemed  res  adjudicata,  and  argued  for  it  as  well  as  mortals  could, 
in  behalf  of  what  admitted  of  no  sound  argument ;  another  court 
tried  some  new  prop,  equally  weak,  to  sustain  what  could  not  be 
upheld ;  and  thus,  step  by  step,  the  muddle  has  proceeded.  But, 
to  specify :  — 

§  572.  Punishment  not  changed. — Some  have  admitted  the  propo-' 
sition,  that  every  element  on  which  the  punishment  for  an  offence 
depends  must  be  averred  in  the  indictment  for  it ; 1  because,  as 
said  in  a  late  case,  "if  the  circumstances  which  constituted  the 
crime,  or  increased  the  punishment,  were  not  set  out  in  the  in* 
dictment,  the  accused  would  not  be  informed  of  the  offence  with 
which  he  was  charged,  or  of  the  penalty  to  which  he  was  liable." 
And  then  they  have  proceeded  to  reverse  the  conclusion  to  which 
this  proposition  would  lead  by  saying,  as  the  court  in  this  case 
did :  "  These  reasons  do  not  apply  to  a  statute  neither  creating 
an  offence  nor  enhancing  its  penalties,  but  dividing  a  common- 
law  offence  into  degrees  and  diminishing  the  punishment."9 
This  is  no  uncommon  way  of  putting  the  doctrine  ;  but,  outside 
of  the  cases  now  in  review,  there  is  not,  in  the  whole  literature 
of  the  law,  —  in  the  English  books,  the  Irish,  the  American,  or 
any  other,  —  one  decision,  one  dictum,  or  one  utterance  of  any 
kind,  to  support  the  exception  thus  made  to  the  acknowledged 
general  rule.  On  the  other  hand,  that  there  is  no  such  excep- 
tion, and  especially  none  applicable  in  a  case  like  this,  has  been 

common-law  words,  it  does  not  "  appear"  1  Ante,  §  666,  and  the  places  there  re- 

to  be  more,  —  it  does  not  "  appear  "  to  be  ferred  to. 

of   '*  deliberately    premeditated    malice  a  Davis  w.  The  State,  89  Md.  366,  378. 

aforethought"  —  does  not  "appear"  to  And  see  White  v.  Commonwealth,  6  Binn. 

be  in  the  first  degree,  —  therefore,  says  179;  Commonwealth  v.  Flanagan,  7  WatU 

the  statute,  it  "  is  murder  in  the  second  &  S.  416. 

degree." 
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and  still  is  adjudged  and  held  by  every  court,  sitting  in  whatever 
country,  wherein  felonious  homicides  are  tried  and  punished  under 
the  common  law,  including  the  very  court  from  whose  bench  this 
utterance  fell.  To  see  this,  the  reader  should  have  in  mind  the 
elucidations  of  the  last  two  chapters.  He  should  then  remem- 
ber, that  clergy  was  a  benefit  allowed  by  the  common  law  as 
somewhat  modified  by  statutes,  in  certain  circumstances,  not  all, 
and  only  to  certain  classes  of  persons,  after  conviction  for  a 
capital  felony.1  But  the  indictment  paid  no  attention  to  it; 
which,  as  to  the  procedure,  was  analogous  to  a  pardon  from  the 
crown.  Consequently  all  felonious  homicides  were  regarded  as 
punishable  by  death.  Thereupon  the  before-mentioned  statutes 
of  23  Hen.  8,  c.  1,  §  3,  and  1  Edw.  6,  c.  12,  §  10,a  took  away 
clergy  from  what  has  since  and  by  force  of  them  been  termed 
murder ;  dividing  the  homicides  into  two  degrees,  and  providing 
for  the  lower  degree  called  manslaughter,  that,  in  the  words  of 
the  latter  enactment,  "all  and  singular  person  and  persons  which, 
&c,  shall  be  arraigned  or  found  guilty,  &c,  shall  have  and 
enjoy  the  privilege  and  benefit  of  his  or  their  clergy,"  &c.  Here, 
so  far  as  concerns  the  form  of  the  indictment,  was  a  statutory 
provision,  dividing  capital  homicides  into  two  degrees,  and  or- 
daining a  diminished  punishment  for  persons  found  guilty  of  the 
lower  degree.  It  was  exactly  like  the  statute  dividing  murder 
into  two  degrees,  and  mitigating  the  punishment  for  the  lower. 
Yet  there  never  was  a  court  which  did  not  hold  that  the  statu- 
tory words  distinguishing  the  higher  degree  from  the  lower  must 
be  put  into  the  indictment  for  the  higher.     But,  — 

§  578.  In  Principle.  —  If  this  were  not  so  in  authority,  still,  in 
principle,  after  a  statute  has  divided  an  offence  into  two  degrees, 
distinguishing  them  by  certain  words,  it  makes  no  difference  as 
to  the  necessity  of  employing  the  distinguishing  words  in  the  in- 
dictment, whether  the  punishment  for  one  of  the  degrees  is  made 
heavier,  or  that  for  the  other  lighter,  than  was  before  ordained 
for  the  undivided  offence.  Where  the  prosecuting  power  means 
to  inflict  the  heavier  punishment,  the  defendant  will  no  more  be 
informed  which  is  meant,  or  whether  or  not  he  must  make  prepa- 
rations to  defend  himself  against  the  more  heinous,  on  an  indict- 
ment silent  as  to  the  distinguishing  feature,  if  the  punishment 

*  Crim.  Law,  I.  j  937 ;  2  Hawk.  P.  C.  c.  88,  §  1  et  aeq. 
>  Ante,  i  498  and  note,  646,  662. 
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for  the  higher  degree  is  what  it  used  to  be  for  the  undivided 
offence,  than  if  it  is  heavier.  It  is  truly  a  novel  principle, 
founded  on  no  reason,  no  prior  authority,  no  forewarning  dictum, 

—  unheard  of  in  all  the  realms  of  the  law  before,  —  that  the  form 
of  the  indictment  is  to  be  this  or  that,  in  obedience  to  what  was 
once  the  law,  but  is  not  now !  A  repealed  law  governing  present 
proceedings !  The  contrary  is  the  established  doctrine.1  Some, 
not  denying  this,  assert,  — 

§  574.  That  "  Malic©  aforethought "  denotes  Highest  Degree.  — 
Perhaps  the  most  absurd  assumption  —  certainly  the  one  most 
readily  demonstrated  to  be  false  —  is,  that  to  charge  a  homicide 
as  committed  of  "  malice  aforethought "  is  to  aver  that  it  was 
of  "  deliberately  premeditated  malice  aforethought."  2  If  this  is 
so,  then  the  statutory  words  "  deliberately  premeditated  "  mean 
nothing,  the  first  degree  of  murder  is  not  distinguishable  from 
the  second,  and  the  only  effect  of  the  enactment  is  to  remit  all 
murders  to  the  lower  punishment.  Not  only  is  this  conclusion 
inevitable  in  argument,  but  it  accords  with  what  the  courts  main- 
tained in  the  early  cases;  namely,  that  a  homicide  simply  of 
"  malice  aforethought "  is  not  in  the  first  degree,  and  that  the 
jury  in  finding  the  first  degree  on  such  an  indictment  proceed,  as 
the  judges  deemed  they  might,  without  averment.8  Let  us  look 
at  this  question  a  little  further.     Thus,  — 

§  575.  Continued. — In  a  celebrated  case,4  wherein  by  the  terms 
of  the  statute  the  alleged  murder  must,  to  be  in  the  first  degree, 
have  been  u  committed  with  deliberately  premeditated  malice  afore- 
thought," 6  yet  the  indictment  charged  it  only  as  of  "  malice  afore- 
thought," omitting  "  deliberately  premeditated,"  the  court  held, 

—  such  was  the  very  point  on  which  the  case  turned,  —  that  the 
averment  was  as  broad  as  the  statute,  and  sufficient.  The  learned 
chief  justice,  who  delivered  the  opinion,  declared  such  to  be  "  the 
logical  and  necessary  conclusion  from  "  two  prior  cases  cited ; k 
but  neither  does  this  case  nor  do  those  explain  how  such  a  thing 

*  Stat.  Crimes,  f  176, 177.  8  Yerg.  514,  583.    And  see  The  State  v. 

*  Green  v:  Commonwealth,  12  Alien,    Thompson,  12  Nev.  140, 148. 

155;  Hill  v.  People,  1  Col.Ter.486;  The  *  Green  v.  Commonwealth,  12  Allen, 

State  r.  Leasing,  16  Minn.  75,78;  Fit*  165. 

gerald  ».  People,  49  Barb.  122.  *  Mass.  Gen.  Stats,  c.  160,  §  1 ;  Crim. 

8  Johnson  v.  Commonwealth,  1?  Har-  Law,  II.  f  725. 

ris,  Pa.  886 ;  Rhodes  v.  Commonwealth,  *  Page  171 ;  Commonwealth  t>.  Gard- 

12  Wright,  Pa,  896;  Mitchell  r.  The  State,  ner,  11  Gray,  488;    Commonwealth  ». 

Desmarteau,  16  Gray,  1. 
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can  be.  Nor  has  ever  any  case,  judge,  or  private  writer  even  at- 
tempted the  explanation.  The  argument  in  this  case  was  sim- 
ply, that  the  statute  authorizes  a  conviction  for  murder  in  the 
first  degree  on  the  form  of  indictment  here  employed,1  that  the 
cases  referred  to  had  adjudged  this  provision  to  be  constitutional, 
that  it  would  be  unconstitutional  if  this  indictment  did  not  charge 
murder  in  the  first  degree,  hence  it  did!2    If  it  did,  as  thus 

r 

1  Ante,  §  670,  note.  in  the  first  degree,  the  accused;  by  enter 

2  Let  me  quote  a  passage :  "  The  ing  a  plea  and  confession  distinctly  ad- 
reason  on  which  these  decisions  were  mitting  the  commission  of  that  grade  of 
founded  was  this :  that  the  statute  estab-  the  offence  as  set  forth  in  the  indictment, 
lulling  degrees  of  murder  did  not  create  does  acknowledge  and  confess,  in  the 
any  new  ofience  or  change  the  definition  most  solemn  and  authentic  manner,  that 
of  murder  as  it  was  understood  at  com-  he  has  committed  that  degree  of  the 
mon  law ;  that  the  forms  of  indictment  crime.  The  fallacy  of  the  argument 
previously  in  use  descriptive  of  murder  urged  in  behalf  of  the  petitioner  seems 
embodied  every  shade  or  degree  of  the  to  us  to  consist  in  the  assumption  that 
crime,  from  that  which  was  most  aggra-  the  indictment  charges  only  murder  in 
rated,  malicious,  and  premeditated,  down  the  second  degree.  But  this  is  not  so. 
to  that  which  had  only  the  element  of  im-  It  sets  forth,  as  has  been  already  said, 
plied  malice  in  its  most  mitigated  form ;  the  highest  grade  of  homicide,  —  murder 
and  that,  as  the  offence  was  not  changed  in  the  first  degree,  —  and  thereby  in- 
but  only  its  punishment  mitigated  in  cer-  eludes  the  inferior  grade  of  murder  in 
tain  cases,  the  indictment  was  sufficient  the  second  degree,  in  like  manner  as  an 
to  embrace  every  species  of  murder,  indictment  for  murder  at  common  law 
whether  it  fell  within  one  or  the  other  embraces  a  charge  of  manslaughter,  which 
of  the  degrees  of  homicide  as  defined  by .  is  comprehended  in  the  allegations  neces- 
the  statute.  The  logical  and  necessary  sary  to  charge  the  higher  offence.  The 
conclusion  from  these  decisions  is,  that  only  difference  in  the  two  cases  is,  that, 
an  indictment  for  murder  in  the  common  in  the  latter,  the  indictment  included  two 
form  does  charge  murder  in  the  first  de-  distinct  offences,  but  in  the  former,  as 
gree.  Indeed,  they  can  be  maintained  on  applied  to  degrees  of  murder,  only  one 
no  other  ground.  If  that  crime  is  not  offence  is  charged,  but  in  such  form  that 
charged  in  an  indictment  so  framed,  then  it  includes  the  higher  as  well  as  the  lower 
it  must  follow  that  the  offence  is  not  grade  to  which  different  punishments  are 
described  to  the  accused  in  a  full,  plain,  attached.  To  these  considerations  may 
substantial,  and  formal  manner,  as  re-  be  added  the  further  suggestion,  that,  if 
quired  by  the  Constitution ;  unless  it  can  the  indictment  in  the  form  authorized  by 
be  said  that  an  indictment  which  does  not  statute  sets  out  only  murder  in  the  second 
include  a  description  of  an  offence  is  a  degree,  it  would  contain  no  charge  of  a 
compliance  with  the  Constitution,  —  a  capital  crime,  and  so  would  not  come 
proposition  which  is  manifestly  absurd,  within  the  jurisdiction  of  this  court ;  a 
And  so  it  was  understood  and  declared  result  which  is  as  distinctly  contrary  to 
by  the  late  chief  justice  of  this  court,  in  the  decisions  in  Commonwealth  v.  Gard- 
Com  mon  wealth  v.  Gardner,  when  he  used  ner,  ubi  supra"  Green  v.  Common  wealth, 
the  significant  words  '  the  question  is,  supra,  at  p.  170-172.  The  duty  of  deal- 
whether  this  is  an  indictment  charging  a  ing  with  this  sort  of  utterance  from  a 
crime  punishable  with  death.  It  clearly  high  judicial  source  is,  to  an  author,  pain- 
is.'  ....  The  conclusion  is  unavoidable,  t ul.  And  it  is  humiliating  to  know,  that, 
that,  inasmuch  as  an  indictment  of  mur-  even  in  these  closing  years  of  the  nine- 
der  in  the  common  form  does  include  and  teenth  century,  we  have  learned  judges 
duly  charge  the  commission  of  the  crime  who  will  accept  and  echo,  with  no  single 
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asserted,  aver  the  statutory  "  deliberately  premeditated  malice 
aforethought,"  theu,  as  its  words  were  "  malice  aforethought " 

thought  of  their  own,  any  absurdity  does  the  learned  judge  mean  by  "em- 
which  another  judge  may  have  given  bodied  1"  An  assault  is  an  element  in 
Toice  to,  or  follow  any  precedent  how-  nearly  every  murder.  Does  the  simple 
ever  imperfectly  considered.  The  law,  allegation  that  A  assaulted  B  embody  a 
before  this  statute  was  passed,  made  felo-  charge  of  nearly  "  every  shade  or  degree 
nious  homicides,  committed  with  "  malice  of  "  murder  ?  Yea ;  it  does  if  "  embody  " 
aforethought,"  murder.  This  statute  de-  is  used  to  denote  merely  an  element  of 
clared,  that  "  murder  committed  with  the  offence.  In  like  manner,  "  malice 
deliberately  premeditated  malice  afore-  aforethought"  is  an  element  in  every 
thought "  should  be  in  the  first  degree ;  murder  of  the  first  degree.  It  "  em- 
and  that,  when  the  malice  aforethought  bodies "  it,  in  the  sense  just  mentioned, 
was  not  deliberately  premeditated,  the  In  this  sense,  and  only  in  this,  an  averment 
murder  should  be  in  the  second  degree,  that  A  slew  B  of  "malice  aforethought" 
See,  for  the  statute,  Crim.  Law,  II.  §  725.  embodies  a  charge  of  murder  in  the  first 
Is  it  of  any  use  to  reason  with  a  court,  or  degree.  It  alleges  one  of  the  elements 
with  any  human  being,  so  blinded  by  of  such  degree.  But  another  and  the 
prejudice  as  to  say,  that  to  charge  a  distinguishing  element  is  represented  by 
homicide  as  committed  with  "  malice  the  statutory  words  "  deliberately  pre- 
aforethought,"  which  the  statute  declares  meditated,"  without  which  the  charge 
to  be  murder  in  the  second  degree,  is  to  falls  short  of  the  first  degree.  At  corn- 
charge  it  as  committed  with  "  deliberately  mon  law,  any  felonious  killing  which 
premeditated "  malice  aforethought,  and  had  in  it  the  element  of  "  malice  afore- 
so  in  the  first  degree,  while  these  very  thought,"  whether  otherwise  aggravated 
omitted  words,  "  deliberately  premedi-  or  not,  might  be  proved  on  an  indictment 
tated,"  are  those,  and  those  alone,  which  averring  such  malice  only  ;  but  the  in- 
by  the  statute  distinguish  the  first  degree  dictment  did  not,  by  employing  simply 
from  the  second  ?  Surely  the  "  logic "  these  words  of  malice,  charge  the  other 
on  which  the  learned  judge  depends  for  aggravated  forms.  Had  it  done  so,  the 
this  conclusion  ought  not  to  conduct  the  aggravated  malice  thus  charged  must,  to 
human  intellect  so  far  astray.  I  can-  sustain  the  allegation,  have  been  proved, 
not  discern  how  it  could,  unless*  it  was  Then,  as  no  modified  form  of  the  aver- 
of  the  sort  represented  by  the  famous  ment  would  indicate  murder,  there  could 
rhyme :  —  be  no  murder  not  thus  aggravated.  All  low- 
er felonious  killings  would  be  only  man- 
"  If  a  man  who  turnips  cries  slaughter.    This  would  have  been  plain  to 

Have  a  turnip  than  his  father."  t0  <*>iuider.    For,  in  an  earlier  case,  he 

had  observed,  that  a  verdict  cannot  "  be 
And  perhaps  this  is  it.  He  says,  for  ex;-  properly  received  and  recorded,  convict- 
ample,  that  "  the  forms  of  indictment  ing  the  defendant  of  any  lesser  offence 
previously  in  use  descriptive  of  murder  than  the  felony  set  out  in  the  indictment, 
[that  is,  averring  that  the  homicide  was  unless  such  minor  offence  was  substan- 
of  "malice  aforethought"]  embodied  every  tially  charged  by  the  residue  of  the  in- 
shade  or  degree  of  the  crime,  from  that  dictment,  after  striking  out  that  portion 
which  was  most  aggravated,  malicious,  of  which  the  defendant  was  acquitted." 
and  premeditated,  down  to  that  which  Commonwealth  v.  Murphy,  2  Allen,  163, 
had  only  the  element  of  implied  malice  164.  Let  us  apply  this  utterance  to  the 
in  its  most  mitigated  form.  .  .  .  The  in-  case  now  before  him.  "  Malice  afore- 
dictment  was  sufficient  to  embrace  every  thought,"  he  tells  us,  charges  "deliber- 
species  of  murder,"  Ac.  It  appears  to  ately  premeditated  malice  aforethought." 
me  that  "embodied,"  in  this  extract,  is  If  the  defendant  committed  the  homicide, 
akin  to  "  cries "  in  the  rhyme.    What  the  statute  says,  with  the  former  malice, 
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alone/ proof  of  only  "malice  aforethought "  would  sustain  the 
allegation.  And  this  the  statute  declared  to  be  murder  in  the 
second  degree.  So  that,  as  said  before,  the  statute,  thus  con- 
strued, had  not  succeeded  in  accomplishing  its  intended  division 
of  murder  into  two  degrees,  but  had  simply  reduced  all  murder 
to  the  lower  punishment.  Or,  again,  if  we  assume  once  more 
with  the  court,  that  this  form  of  the  indictment  did  charge  mur- 
der in  the  first  degree,  covering  the  words  "deliberately  pre- 
meditated," then,  on  the  proof  failing  of  deliberate  premeditation, 
the  alleged  "  malice  aforethought "  would,  under  the  rule  which 
requires  the  proofs  to  be  as  broad  as  the  allegation,  not  be  sus- 
tained, and  the  conviction  could  be  for  only  manslaughter.  In 
this  view,  murder  of  the  second  degree  could  have  no  existence, 
as  to  which  the  statute  would  prove  a  nullity,  but  its  effect  would 
be  to  create  murder  in  the  first  degree  and  reduce  all  other  mur- 
der to  manslaughter.  In  another  form  of  the  "  logic,"  to  borrow 
a  word  from  the  learned  judge,  " malice  aforethought"  and  u  de- 
liberately premeditated  malice  aforethought "  are  synonymous  or 
they  are  not.  If  they  are,  the  statute  has  made  a  distinction 
without  a  difference,  and  practically  it  is  null.  If  they  are  not, 
it  is  false  and  absurd  to  say  that  an  averment  of  «  malice  afore- 
thought9'  is  an  averment  of  "deliberately  premeditated  malice 
aforethought."     But  — 

§  576.  Means  either  —  Uncertain  which.  —  Some,  under  pressure 
of  the  argument,  have  fled  to  another  position  even  less  tenable. 
It  is,  that  the  term  "  malice  aforethought,"  when  employed  in 
the  indictment,  may  mean  either  what  it  did  prior  to  the  stat- 
ute, therefore  indicating  only  murder  in  the  second  degree,  or  it 
may  mean  the  "  deliberately  premeditated  malice  aforethought " 
of  the  first  degree,  according  as  the  verdict  shall  be  for  the  one 

it  was  murder  in  the  second  degree ;  if  charged  bj  the  residue  of  the  indict* 
with  the  latter,  the  murder  was  in  the  ment,"  now  that  "  malice  aforethought," 
first  degree.  But,  to  repeat,  the  learned  the  words  whereby  the  "  deliberately 
judge  tells  us  that  the  former  charges  the  premeditated  malice  aforethought "  was 
latter.  On  the  trial,. the  commonwealth  alleged,  has  ceased  to  form  of  it  a  parti 
attempts  to  prove  the  latter,  and  the  jury  No ;  the  indictment  now  charges  man- 
acquit  the  defendant  of  that  The  prose-  slaughter,  and  no  more.  There  is  no 
cuting  officer  asks  for  a  verdict  of  guilty  averment  of  murder  remaining;  the  doc- 
of  the  former,  but  the  allegation  of  "mal-  trine  that  the  first  degree  is  charged 
ice  aforethought,"  meaning  "deliberate-  in  this  way  leaves  no  second  degree, 
ly  premeditated  malice  aforethought/'  The  court,  by  its  interpretation,  has  been 
whereof  he  is  acquitted,  is  now  exhausted,  too  much  for  the  legislature  and  destroyed 
Is,  then,  the  "  minor  offence  substantially  its  work. 
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degree  or  the  other ;  its  signification  remaining  in  abeyance  till 
the  final  disposition  of  the  case.1  This  is  informing  a  defendant 
of  the  "  nature  and  cause  of  the  accusation  against  him  "  2  with  a 
vengeance !  Beyond  question,  the  common  law  and  our  written 
constitutions  alike  demand,  that,  at  the  arraignment,  by  the  find- 
ing of  the  grand  jury,  not  by  verdict  of  the  petit  jury  after  all 
opportunity  of  defence  is  over,  the  prisoner  shall  have  made 
known  to  him  the  precise  charge,  not  that  he  is  accused  either  of 
one  thing  or  else  of  another.8    Yet  — 

§  577.  Means  both.  —  Others  put  it  that  the  term  u  malice  afore- 
thought "  means,  equally  and  both,  "  malice  aforethought "  as  its 
words  are,  and  "  deliberately  premeditated  malice  aforethought " 
as  its  words  are  not ;  that  is,  it  charges  murder  in  the  first  degree 
and  murder  in  the  second  degree,  and  neither  one  more  than  the 
other.4  In  another  form  of  the  expression,  it  means  both  of  two 
things  which  the  statute  has  made  several  and  distinct ;  and  it  is 
proved  when  —  why,  it  must  be,  only  when  both  are  shown  by 
the  evidence  to  exist  together.  But  those  who  maintain  this  view 
as  to  the  averment  drop  it  when  they  come  to  the  proof.  They 
say  that  proof  of  either  degree  will  satisfy  the  allegation.  Will 
it  ?  Where  words  may  be  rejected  from  an  indictment  as  sur- 
plusage, proof  merely  of  what  is  not  thus  disposed  of  will  sustain 
it.    But  in  no  other  way  is  an  averment  maintained  by  proof  of 


1  I  do  not  remember  to  have  seen 
these  exact  words  in  any  case,  but  their 
meaning  may  be  found  in  many  of  the  ju- 
dicial utterances.  Something  approach- 
ing this,  it  seems  to  me,  lurks  in  the 
extract  given  in  a  note  to  the  last  section. 
And  see  Kennedy  v.  People,  39  N.  T.  246, 
260. 

*  Vol.  I.  S  88, 104, 106, 110. 

8  A  legal  gentleman  writes  me :  "  In 
your  yariou8  discussions  relating  to  the 
usual  common-law  form  of  indictment 
charging  murder  in  the  first  degree  under 
certain  statutes,  I  have  not  observed  the 
following  argument  in  support  of  your 
position  ;  namely,  —  If  the  usual  com- 
monJaw  form  of  indictment  charges  both 
degrees  equally,  how  can  it  be  ascer- 
tained from  the  record  that  the  grand  jury 
have  indicted  a  party  for  murder  in  the 
second  degree,  assuming  they  have  done 
so  1  Or,  to  put  it  in  other  words,  how 
can  a  grand  jury  indict  such  party  for 

260 


murder  in  the  second  degree,  and  the 
court  judicially  be  apprised  of  it?  Be- 
cause I  do  not  suppose  the  law  contem- 
plates that  a  court  can  look  at  any  thing 
else  than  the  form  of  indictment."  This 
suggestion  derives  its  force  from  the  idea, 
that  it  is  uncertain  which  form  of  murder 
is  meant  till  the  verdict  comes  in.  A 
case  is  entered  of  record,  the  party  is  ar- 
raigned, he  pleads,  the  evidence  is  heard ; 
and,  after  all  is  over,  the  petit  jury  tell 
the  {Murty  and  the  judge,  neither  of  whom 
knew  before,  what  it  was  the  grand  jury 
had  been  "driving  at  I"  Let  us  leave 
the  solution  of  this  apparent  difficulty  to 
the  wisdom  of  the  future. 

^  "  The  language  [malice  aforethought] 
applies  as  well  to  the  second  as  to  the 
first  degree."  Johnson  v.  Commonwealth, 
12  Harris,  Pa.  886, 889.  And  see  Hill  * 
People,  1  Col.  Ter.  486,  and  various  other 
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less  than  its  entire  meaning.  Now,  if  we  take  from  "malice 
aforethought "  any  thing,  however  minute,  the  indictment  ceases 
to  charge  murder,  it  is  manslaughter.1  Hence  there  is  no  possible 
surplusage  here ;  and  both  degrees  must,  if  such  is  the  meaning 
of  the  averment,  be  proved.  In  other  words,  murder  of  the  first 
degree  must  always  appear  in  evidence,  so  the  law  has  ceased  to 
know  such  an  offence  as  murder  in  the  second  degree.     Again,  — 

§  578.    As   in  Murder    and  Manslaughter.  —  Some    say  that   to 

charge  the  killing  as  of  "  malice  aforethought "  is  to  set  out  the 
higher  and  lower  degrees  of  murder  in  like  manner  as  the  com- 
mon-law indictment  alleges  both  murder  and  manslaughter.8 
That  this  is  not  so  is  shown  in  explanations  with  wtoch  this 
chapter  opened.8  It  has  also  been  shown  that  murder  at  the 
common  law  can  be  alleged  only  by  the  words  "  malice  afore- 
thought," nothing  less  sufficing.4  If  we  diminish  this  allegation, 
the  offence  charged  becomes  manslaughter.  If  any  thing  less 
than  is  meant  by  these  words  is  shown  in  evidence,  the  offence 
proved  is  only  manslaughter.  They  indicate  the  measure  of 
malice  which  must  be  added  to  manslaughter  to  make  murder. 
How,  then,  has  their  meaning  become  suddenly  enlarged  to 
denote  the  higher  degree  of  malice  which  distinguishes  the  first 
degree  of  murder?  Well,  let  us  suppose  the  meaning  has 
changed.  The  new  meaning  must,  consequently,  be  filled  by 
the  proofs.  "  Deliberately  premeditated  malice  aforethought " 
must  be  shown  in  evidence.  When  it  is  not,  the  allegation  is 
not  sustained.  But  no  lower  allegation  remains  till  we  drop 
down  to  manslaughter.  Therefore  this  exposition  leaves,  as 
before  shown,  no  murder  in  the  second  degree.     Once  more,  — 

§  579.  No  New  Offence  —  The  Old  "  divided."  —  It  is  often  said 
that  this  statute  has  created  "  no  new  offence,"  but  simply  "  di- 
vided "  the  old  murder  into  two  degrees,  providing  for  eaoh  its 
appropriate  punishment.  The  two  degrees,  continues  the  utter* 
ance,  still  remain,  as  before,  "  one  offence."  Hence  it  is  assumed, 
without  pausing  or  looking  to  see  whether  there  is  any  or  what 
ground  for  the  assumption,  that  an  allegation  of  murder  as  at  the 
common  law  charges  equally  the  two  degrees  of  murder  under 
the  statute.6    Admitting  the  correctness  of  what  is  thus  pre- 

l  Ante,  |  Ml  et  teq.  •  Ante,  §  562-664. 

»  Ante,  i  676,  note ;  The  8tate  v.  Ver«        *  Ante,  f  644. 
rill,  64  Maine, 40&  *  Ante,  $  675,  note;  White  v.  Com 
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mised,  at  least  for  the  purposes  of  the  argument,  the  assumed 
consequence  does  not  follow,  but  the  reverse.  The  law  abounds 
in  instances  wherein  one  offence  is  subjected  to  differing  punish- 
ments, according  to  the  aggravations  attending  its  commission ; 
yet  always,  without  exception,  the  particular  aggravating  matter 
is  required  to  be  set  out  in  the  indictment.  We  saw,  in  the  first 
volume,  under  the  title  "Duplicity,"1  what  is '"one  offence." 
For  example,  assault,  battery,  manslaughter,  murder,2  assault  or 
assault  and  battery  with  an  intent  to  kill,  and  the  same  with  a 
dangerous  weapon,8  are  all  one  offence,  chargeable  in  one  count 
without  making  it  double.  Yet  these  varying  forms  of  the  one 
offence  are  not  provable  under  an  indictment  drawn  as  at  the 
common  law  for  an  assault.  On  the  other  hand,  the  aggravating 
matter  must  in  every  instance  be  alleged.4    But  — 

§  580.  Simply  Different  Punishments.  —  By  many  it  is  said,  that 
the  statute  relates  only  to  the  punishment,  only  provides  different 
punishments  for  differing  degrees  of  guilt ;  hence  the  conclusion 
is  drawn,  withqut  reflection  and  without  argument,  that,  there- 
fore, the  element  distinguishing  the  degrees  need  not  appear  in 
allegation.6  But,  as  we  have  already  sufficiently  seen,6  the  law 
draws  the  direct  contrary  result  from  what  is  thus  premised. 
The  sole  object  of  the  indictment  is  punishment,  the  grounds  for 
which  must  be  averred. 

§  581.  Not  Rule  of  Pleading.  —  It  was  said,  in  one  case,  "  that 
the  statute  is  not  a  rule  of  pleading,  but  a  guide  to  the  conduct 
of  the  trial  and  to  the  instructions  to  be  given  to  the  jury;" 
therefore,  among  other  consequences,  the  matter  distinguishing 
murder  in  the  first  degree,  and  making  it  more  heavily  punish- 
able, need  not  be  alleged.7    This  is  but  the  old  proposition,  in 


^ 


monwealth,  6  Binn.  179;  Darts  t>.  The 
State,  39  Md.  866 ;  Commonwealth  v. 
Flanagan,  7  Watts  &  S.  416,  418 ;  The 
State  v.  Verrill,  64  Maine,  408,  416.  In 
preciselj  this  way,  the  statutes  which 
divided  felonious  homicides  into  murder 
and  manslaughter  were  said  to  have  cre- 
ated no  new  offence ;  while  still  the 
courts  held,  that  the  statutory  words 
"with  malice  aforethought/1  not  neces- 
sary before  the  division,  must  be  em- 
ployed in  the  indictment  to  justify  a  con- 
viction for  the  higher  degree  called  mur- 
der.   Ante,  §  499,  666. 
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i  Vol.  L  §  482. 
'  lb.  §  488 ;  ante,  $  08, 612. 
8  Ante,  §  68. 

«  Vol.  1. 1 80,  82,  88,  102 ;  ante,  §  68, 
68  a. 

*  Ante,  §  676,  note ;  White  v.  Com- 
monwealth, 6  Binn.  179 ;  Commonwealth 
v.  Flanagan,  7  Watts  &  S.  416,  418. 

•  Vol.  I.  §  77  et  seq. ;  ante,  §  606, 672. 
'  Kennedy  v.  People,  89  N.  Y.  246, 

260.  Perhaps  the  meaning  of  the  court 
was  not,  in  this  case,  as  I  have  thus  given 
it  in  the  text,  and  "  malice  aforethought " 
was  deemed  to  charge  murder  in  the  first 
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another  form,  that  the  statute  commands  the  court  to  take  from 
the  jury  a  verdict  of  guilty  without  allegation.1    Under  our  con 
stitutions,  no  court  should  suffer  itself  to  be  thus  commanded. 

§  582.    Unconstitutional :  — 

Historical.  —  The  earlier  cases  on  this  subject  disclose,  that)  in 
them,  no  question  was  made  of  the  constitutionality  of  the  stat- 
ute as  judicially  construed.2  It  was  simply  taken  for  granted 
that  a  judge  might  lawfully  sentence  to  the  gallows  one  against 
whom  appeared  no  allegation  of  what  alone  justified  the  hang- 
ing.8 Afterward  this  was  doubted ;  whereupon  the  doctrine  was 
invented  that  "  malice  aforethought "  charges  "  deliberately  pre- 
meditated malice  aforethought,"  since  otherwise  men  would 
appear  to  have  been  hung  unconstitutionally.4  For  so  glaring 
seemed,  on  the  slightest  reflection,  the  irregularity  of  taking  life 
on  a  record  showing  nothing  to  justify  it,  that,  at  once,  and  by 
all,  this  was  admitted  to  be,  if  done,  unconstitutional.6    Thus,  — 

§583.  The  Result.  —  In  Massachusetts,  on  a  conviction  for 
murder  in  the  first  degree  where  only  "malice  aforethought" 
was  alleged,6  the  court  by  its  chief  justice  laid  down  the  doctrine 
so,7  and  added  that,  if  this  "  form  does  not  charge  murder  in  the 
first  degree,  then  it  would  follow,  not  only  that  the  statute  con- 
travenes the  Declaration  of  Rights,  but  it  would  be  impossible 
for  a  jury  to  find  a  party  charged  on  such  an  indictment  guilty 
of  the  crime.  It  is  an  elementary  principle  of  the  criminal  law, 
that  a  want  of  averment  cannot  be  helped  by  evidence,  and  that 
a  jury  cannot  convict  a  person  of  any  crime,  however  clearly  it 
may  be  proved,  unless  it  is  duly  and  technically  set  forth  in  the 
indictment.  A*  verdict  of  guilty  of  murder  in  the  first  degree  on 
an  indictment  drawn  in  the  form  contemplated  by  the  statute  8 
would  therefore  be  invalid  and  inoperative,  unless  it  be  held  that 
the  indictment  in  the  common  form  does  duly  charge  in  apt  and 


degree.  Where  unsound  reasons  are  em- 
ployed, in  an j  argument,  whether  by  a 
judge  or  by  any  other  person,  it  is  im- 
possible for  another  to  follow  the  argu- 
ment and  point  out  its  fallacies,  without 
subjecting  himself  to  the  possible  charge 
of  misrepresentation.  I  have  endeav- 
ored, in  the  several  sections  above,  to 
put  the  reader  in  a  position  to  answer 
the  fallacious  reasoning  in  general,  rather 


than  trace  any  particular  absurdity  to  its 
source. 

i  Ante,  §  669,  670. 

*  Ante,  §  667-670. 

»  Vol.  I.  §  80,  98  a  ;  ante,  §  674 
«  Ante,  f  674,  676  and  note. 

*  Vol.  L  §  102. 

*  Ante,  §  664  and  note. 
7  Ante,  §  676,  note. 

1  As  to  how  this  statute  ought  to  bt 
interpreted,  see  ante,  §  668-670,  note. 
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proper  words  this  grade  of  the  offence/9 1  And  other  courts,  in 
the  later  periods  of  this  sort  of  legislation,  have  reached  the 
same  conclusion ;  without,  it  appears,  any  dissent.3  It  was, 
indeed,  suggested  in  Nevada  that  this  may  not  be  so  under  a 
constitution  destitute  of  any  special  provision  like  that  in  Massa- 
chusetts ; 8  but  it  is  believed  that  the  doctrine  properly  admits  of 
no  such  qualification.4    Still,  — 

§  584.  Judicial  Determinations  on  the  Entire  Question,  and 
Duty  of  the  Courts :  — 

"  Malice  aforethought"  suffice.  —  On  the  whole  question,  the  ma- 
jority of  our  American  courts,  reasoning  in  the  muddled,  con- 
fused, and  contradictory  way  already  described,  have  held  that, 
under  our  entire  statutory  provisions,  construing  those  which  re- 
late to  the  procedure  with  the  rest,  one  charged  with  a  felonious 
killing  of  "  malice  aforethought "  merely,  may  be  convicted  of 
murder  in  the  first  degree.5    On  the  other  hand,  — 

§  585.  Not  aoffioe.  —  A  respectable  minority,  both  in  numbers 
and  ability,  looking  more  carefully  into  the  question,  have  held 


^ 


1  Green  v.  Commonwealth,  12  Allen, 
156, 171. 

*  Vol.  L  f  102. 

>  The  State  t>.  Millan,  8  Nev.  409,  448, 
449.  For  the  Massachusetts  provision, 
see  Vol.  I.  §  101. 

*  Vol.  I.  §  79-84,  88-88,  98  a-110. 

*  The  State  v.  Pike,  49  N.  H.  899  (two 
judges  dissenting) ;  Davis  r.  The  State, 
89  Md.  866 ;  Weighorst  v.  The  State,  7 
Md.  442;  Ford  v.  The  State,  12  Md.  614 ; 
The  State  v.  O'Flaherty,  f  Nev.  168, 157 ; 
The  State  v.  Thompson,  IB  Nev.  140; 
The  State  v.  Millan,  8  Nev.  409;  The 
State  v.  Crozier,  12  Ner.  800 ;  Leschi  v. 
Territory,  1  Wash.  Ter.  23 ;  McAdams 
v.  The  State,  26  Ark.  406;  The  State  v. 
Dumphey,  4  Minn.  438,  448;  The  State 
v.  Leasing,  16  Minn.  76;  The  State  ». 
Stokely,  16  Minn.  282 ;  Hill  v.  People, 
1  Col.  Ter.  486 ;  Fitzgerrald  v.  People,  87 
N.  Y.  418  (Bacon,  J.  dissenting,  opinion 
at  p.  685) ;  Kennedy  v.  People,  89  N.  T. 
246, 260 ;  perhaps  Hogan  v.  The  State,  80 
Wis.  428  (Dixon,  C.  J.  dissenting) ;  Ter- 
ritory v.  Stears,  2  Mon.  Ter.  824 ;  Noles 
o.  The  State,  24  Ala.  672,  688  (under 
an  express  statute) ;  Commonwealth  v. 
Desmarteau,  24  Law  Reporter,  166, 166, 
16  Gray,  1,  16 ;  The  State  v.  Verrill,  64 
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Maine,  408,  415;  The  State  v.  Cleveland, 
68  Maine,  564 ;  Commonwealth  v.  Flana- 
gan, 7  Watts  &  S.  416 ;  Commonwealth  v. 
Miller,  1  Va.  Cas.  310,  811;  Wicks  v. 
Commonwealth,  2  Va.  Cas.  387;  Liv- 
ingston v.  Commonwealth,  14  Grat  692, 
696 ;  People  v.  Doe,  1  Mich.  461 ;  People 
v.  Potter,  6  Mich.  1 ;  Slaughter  v.  The 
State,  24  Texas,  410 ;  Cockrum  v.  The 
State,  24  Texas,  894 ;  Wall  v.  The  State, 
18  Texas,  682;  Burrell  v.  The  State,  16 
Texas,  147 ;  White  v.  The  State,  16 
Texas,  206;  Gehrke  v.  The  State,  18 
Texas,  668.  See  Hogan  v.  The  State.  80 
Wis.  428;  Hines  v.  The  State,  8  Humph. 
597  ;  Mitchell  9.  The  State,  6  Terg.  840  ; 
Mitchell  v.  The  State,  8  Yerg.  514 ;  Greer 
v.  The  State,  8  Baxter,  821 ;  Witt  t>.  The 
State,  6  Coldw.  5;  Williams  v.  The 
State,  8  Heisk.  87 ;  Poole  v.  The  State,  2 
Baxter,  288 ;  People  v.  Wallace,  9  Cal. 
80 ;  People  v.  Cox,  9  Cal.  82 ;  People  v. 
Dolan,  9  Cal.  676 ;  People  v.  Lloyd,  9  Cal. 
64;  People  v.  Vance,  21  Cal.  400 ;  People 
v.  Marquis,  16  Cal.  38;  The  State  v. 
Dowd,  19  Conn.  888;  People  *.  Enoch,  18 
Wend.  169;  People  v.  Butler,  8  Parker 
C.  C.  377 ;  Bilansky  *>.  The  State,  3  Minn 
427. 
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that  the  indictment,  to  justify  a  conviction  for  murder  in  the  first 
degree,  must  allege  whatever  the  statute  makes  essential  to  this 
degree  of  murder ;  and  they  have  not  seen,  that  an  averment  of 
"malice  aforethought"  sets  out,  for  example,  "deliberately  pre* 
meditated  malice  aforethought,"  when  the  sole  purpose  of  the 
statute  was  to  distinguish  between  the  two,  which  it  does  in  these 
express  terms,  and  provides  for  the  latter  a  punishment  heavier 
than  for  the  former.1 

§  586.  Seoond  Degree.  —  It  is  agreed  on  all  sides,  that,  which- 
ever form  of  the  indictment  is  employed,  the  defendant  may  be 
convicted  on  it  for  murder  in  the  seoond  degree.8 

§  587.  How,  in  Future,  It  should  be.  —  An  examination  of  the 
cases  here  deemed  incorrect  in  their  conclusions  *  discloses,  that 
in  no  one  did  the  court  have  in  mind  the  unanswerable  objections 
brought  forward  in  the  foregoing  sections.  Nor  did  the  various 
judges  by  whom  the  opinions  were  pronounced  agree  in  their 
reasonings.  Generally  an  opinion  on  this  side  is  a  mere  jargon 
of  words,  spoken  with  no  apparent  understanding  of  even  the 
familiar  principles  of  criminal  pleading.  Nor  is  an  oversight  like 
this  unprecedented.  "  I  recollect,"  said  Bolland,  B.,  sitting  in 
the  English  court,  "  that  the  late  recorder  (Mr.  Knowlys)  took 
an  objection  to  an  indictment,  the  form  of  which  had  been  used 
since  the  reign  of  Queen  Elizabeth.  The  point  was  as  clear  as 
daylight,  but  it  was  a  blot  that  had  never  been  hit  before." 4 
Nor  did  the  English  judges  fear  to  face  and  erase  such  a  blot. 
Nor  does  any  strong  judge  anywhere.  The  feeble  only  are  they 
who  grow  pale  and  turn  away.  The  courts  have  always  deemed, 
that  a  decent  respect  for  the  opinions  of  mankind,  a  regard  for 


1  The  State  v.  Brown,  21  Kan.  88 ; 
Smith  v.  The  8tate,  1  Kan.  866;  The 
Stale  v.  McCormick,  27  Iowa,  402 ;  The 
State  v.  Watkins,  27  Iowa,  415;  The 
State  v.  Boyle,  28  Iowa,  522;  The  State 
v.  Knouse,  20  Iowa,  118;  The  State  v. 
Thompson,  81  Iowa,  398  (holding  that 
the  full  averment  of  malice  must  extend 
to  the  killing,  and  not  alone  to  the  as- 
sault); Fonts  v.  The  State,  4  Greene, 
Iowa,  500  (sometimes  supposed  to  have 
been  overruled  by  The  State  v.  Johnson, 
8  Iowa,  525) ;  Bower  v.  The  State,  6 
Misso.  864;  The  8tate  v.  Jones,  20  Misso. 
68;  Bobbins  v.  The  State,  8  Ohio  State, 
181 ;  Foutt  v.  The  State,  8  Ohio  8tate, 


98;  Kain  v.  The  State,  8  Ohio  State,  806; 
Hagan  v.  The  State,  10  Ohio  State,  '159; 
Loeffner  v.  The  State,  10  Ohio  State,  599, 
616 ;  Snyder  v.  The  State,  69  Ind.  105. 
See  Hogan  v.  The  State,  80  Wis.  428. 

'  Hogan  v.  The  State,  80  Wis.  428, 
Morehead  v.  The  State,  84  Ohio  State, 
212;  Keefe  v.  People,  40  N.  T.  848;  Com- 
monwealth v.  Herty,  109  Mass.  848 ;  The 
State  v.  Lessing,  16  Minn.  76 ;  Davis  v. 
The  State,  89  Md.  855 ;  Commonwealth 
v.  Gardner^  11  Gray,  488;  The  State  v. 
Ostrander,  80  Misso.  18. 

>  Ante,  §  584. 

«  Rex  v.  Austin,  7  Car.  *  P.  796,  797. 

255 


§  587  SPECIFIC   I8SUES   AND  OFFENCES.  [BOOK  XII. 

.the  feelings  and  even  the  prejudices  of  litigants,  and  the  duty  of 
making  known  the  law  for  the  instruction  alike  of  our  own  times 
apd  the  future,  demand  of  them  to  set  down  the  reasons  for  their 
decisions.  If  counsel  make  an  unsound  argument,  they  point 
out  its  fallacy ;  or,  if  a  previous  case  is  misinterpreted,  they  show 
what  the  true  interpretation  is.  Is  there,  then,  no  judge  who, 
confident  of  the  correctness  of  the  deductions  here  represented 
to  be  false,  will  enlighten  the  judicial  mind  of  the  country  by 
answering  the  objections,  and  so  stating  the  true  doctrine  that  it 
will  be  appreciated  and  followed  by  all  hereafter  ?  It  is  vain  to 
appeal  to  the  respect  entertained  by  every  legal  person  for  the 
learning  and  integrity  of  those  judges  who  have  delivered  former 
opinions ;  for  there  is  among  us  no  man  who  does  not  know  that 
learning  and  integrity  may  overlook  a  view  to  which  they  would 
have  yielded  had  they  seen  it,  and  that  to  say  this  implies  no 
lack  of  respect.  Said  Blackburn,  J.,  speaking  for  the  court  in 
an  English  case,  and  referring  to  an  opinion  whioh  the  judges 
had  before  given :  "  We  should  not  presume  to  dissent  from  that 
*  opinion  if  it  were  not  that  we  find  this  point  was  not  argued,  and 
the  opinion  seems  to  have  been  hastily  adopted  without  consider- 
ing the  reasons,  which,  we  think,  would  have  brought  those 
learned  persons  to  an  opposite  opinion^  and  which  certainly  lead 
us,  without  any  doubt,  to  hold,"  &C.1  Does  neither  our  own 
country  now,  nor  will  it  in  future,  contain  any  judge  who  will 
consider  and  refute  the  reasons  which  have  induced  legal  persons 
to  dissent  from  what  has  been  laid  down  by  the  majority?  A 
Book  not  exceeded  in  wisdom  by  any  in  the  catalogue  of  the  law 
points  out  the  evil  of  a  "  haughty  spirit."  And  nowhere  is  con- 
descension more  effective  for  good  than  on  the  bench.  If,  in 
this  case,  no  real  answer  is  given  to  the  views  which  have  led  to 
the  dissent  explained  in  this  chapter,  and  if  it  continues  to  be  as 
certain  as  it  has  been  that  none  in  the  majority  have  even  the 
faintest  understanding  of  what  they  condemn,  judicial  harmony 
on  this  question  must  be  postponed ;  for  the  human  mind  will 
not  be  convinced  without  reasons.  The  doctrine  of  stare  decisis 
is  not  in  the  way ;  for  it  does  not  apply  to  a  case  of  this  sort. 
Men  have  acquired  no  rights  under  the  wrong  decisions  on  this 
question  to  be  impaired  by  a  change.2    The  change  is  asked  in 

*  Reg.tf.Castro,Law  Rep.  9  Q.B.  860,868.    807;  Fairfield  v.  Gallatin,  9  Cent  L.  J. 
>  Ridadale  v.  Clifton,  2  P.  D.  276,  806,    467,  469,  470  (U.  8.  Sup.  Ct). 
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behalf  of  defendants  ;  who,  therefore,  do  not  object.  The  prose- 
cuting State  does  not  seek  a  continued  violation  of  its  own  fun- 
damental laws,  but  rather  a  correction  of  whatever  has  befen 
amiss ;  and,  above  all  other  reasons,  the  error  is  one  which  no 
number  of  repetitions,  and  no  piling  of  adjudications  upon  adju- 
dications can  make  right,  or  place  beyond  future  review.1  In 
addition  to  this  is  the  fact,  always  deemed  pertinent,  and  ade- 
quate to  open  up  any  number  of  decisions  to  revision  and  re- 
versal, that  the  judicial  attention  was  not  directed  to,  and  the 
judicial  mind  did  not  pass  upon,  the  real  objections.  The  conse- 
quence of  all  which  is,  that,  sooner  or  later,  either  some  one  in 
the  majority  will  look  into  the  opposing  arguments  and  show 
them  to  be  false,  or  their  present  determinations  will  be  re- 
versed.8 

1  Vol.  I.  {  102;  Bishop  First  Book,  sedulously  to  guard  against  any  influence 

§  896-401,  456,  466.  which  might  flow  from  our  previous  con- 

9  I  cannot  better  illustrate  the  misfor-  sideration  of  some  of  the  causes  of  error 
tunes  which  hare  confronted  the  truth  now  assigned  as  the  ground  for  a  reversal 
on  this  subject  than  by  the  case  of  Green  of  the  judgment."  Green  v.  Common- 
s'. Commonwealth,  12  Allen,  166,  already  wealth,  supra,  at  p.  164.  Here  is  a  dis- 
mentioned.  Ante,  f  676,  note.  In  the  tinct  and  just  recognition  of  the  fact 
first  two  editions  of  this  work,  I  made  that  an  unargued  case  is  liable  to  be  de- 
some  extended  explanations  of  this  case,  cided  wrongly ;  because,  in  the  pressure 
for  which  I  have  not  room  here.  Vol.  of  judicial  business,  a  court  is  liable  to 
IX  2d  ed.  §  690,  note.  The  governor  and  overlook  important  considerations  or  au- 
council  had  put  to  the  judges,  under  a  thorities.  Had  the  learned  chief  justice 
clause  of  the  constitution,  inquiries  which  understood  the  real  condition  of  the  very 
were  supposed  by  the  latter  to  cover  all  case  wherein  he  made  these  observations, 
doubtful  questions  in  the  case.  Guided  he  would  have  proceeded  further  and 
by  such  lights  as  they  possessed,  yet  shown,  that,  when  a  cause  is  apparently 
necessarily  without  argument,  they  had  argued,  but  not  really  so,  the  perils  to 
looked  over  the  whole  subject,  and  made  sound  doctrine  are  still  greater.  Under 
what  they  supposed  to  be  their  final  an-  the  Massachusetts  laws,  the  court  that 
swer.  Opinion  of  Justices,  9  Allen,  686.  pronounced  the  sentence  against  Green 
Afterward  a  writ  of  error  was  applied  had  criminal  jurisdiction  only  in  capital 
for,  in  response  to  which  application  the  cases.  Hence,  if  the  indictment  did  not 
opinion  in  Green  v.  Commonwealth  was  charge  murder  in  the  first  degree,  murder 
given.  "  Although,"  said  the  learned  in  the  second  degree  not  being  punishable 
chief  justice,  "  it  is  well  understood  and  with  death,  there  could  have  been  no  ju- 
has  often  beeti  declared  by  this  court  risdiction,  the  sentence  would  have  been 
that  an  opinion  formed  and  expressed  a  mere  nullity,  and  the  prisoner  would 
under  such  circumstances  cannot  be  con*  have  been  proceeded  against  anew ;  and, 
sidered  in  any  sense  as  conclusive  or  bind-  under  the  facts,  would  certainly  have 
rag  on  the  rights  of  parties,  but  is  regarded  been  convicted  of  the  murder  in  the  high* 
as  being  open  to  reconsideration  and  re-  est  degree,  and  hung.  If,  on  the  other 
vision,  yet  it  necessarily  presupposes  that  hand,  the  indictment  did  charge  murder 
the  subject  to  which  it  relates  has  been  in  the  first  degree,  and  the  error  was  only 
judicially  examined  and  considered,  and  in  the  sentence,  then,  had  the  views  urged 
an  opinion  formed  thereon.  We  hare,  in  behalf  of  Green  been  accepted  by  the 
therefore,  felt  it  to  be  our  duty  most  court,  such  sentence  merely  would  hare 
voi*  ii.                                    17  267 
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§  588.  Murder  committed  in  the  perpetration  of  other  Offence* 
epecified  in  the  Statute :  — 

In  General.  —  Id  the  foregoing  discussions,  the  author,  to  pro- 
mote perspicuity,  has  refrained  from  any  allusion  to  another  part 

been  vacated,  and,  pursuant  to  a  statute,  indictment,  at  one  and  the  same  time  and 
a  new  sentence,  being  for  imprisonment,  in  one  and  the  same  place,  what  they 
would  have  been  pronounced,  and  so  the  purport  to,  and  likewise  what  they  pur- 
client  would  have  been  rescued  from  the  port  not  to  ;  namely,  the  old  "  mal- 
gallows.  Green's  counsel,  on  this  appli-  ice  aforethought "  distinguishing  mur- 
cation  for  the  writ  of  error,  were  gentle-  der  from  manslaughter,  and  the  new 
men  of  the  highest  honor,  exceptionably  "  deliberately  premeditated  malice  afore- 
able,  better  informed  in  the  criminal  law  thought "  which  distinguishes  murder  in 
than  most  practitioners ;  and,  I  may  say,  the  first  degree  from  what  was  simple 
without  doing  wrong  to  the  able  judges,  murder  before.  It  was,  otherwise  ex- 
better  read  in  this  department  of  law  than  pressed,  to  satisfy  the  bench  that  the 
any  one  on  the  bench.  I  am  not  expos-  two  words  "  deliberately  premeditated," 
ing  any  secret  when  I  say,  that  they  saw  which  the  legislature  had  employed  to 
the  law  to  be  as  I  have  endeavored  to  designate  the  new  species  of  murder, 
explain  it  in  this  chapter.  The  junior  signify  what  they  purport  to,  and  signify 
counsel  was  the  gentleman  who  afterward  nothing,  at  one  instant  of  time,  and  in  one 
edited  Green's  "  Criminal  Law  Reports."  place.  One  would  think  this  undertaking 
He  has  now  passed  beyond  the  conflicts  formidable ;  but,  to  these  able  lawyers,  it 
of  our  earthly  life,  but  he  has  left  to  us  did  not  seem  beyond  human  capacity, 
his  testimony  that  the  doctrine  combated  And  they  were  right  Said  Mr.  Paine, 
in  this  chapter  "  is  opposed  to  the  analo-  referring  to  the  two  cases  to  which  the 
gies  of  similar  cases,  and  seems  to  be  an  learned  chief  justice  afterward  referred 
abandonment  of  the  fundamental  princi-  in  his  opinion  (ante,  §  576,  note) :  "  It 
pies  of  pleading."  2  Green  Crim.  Rep.  has  been  twice  adjudged  by  this  court 
894.  The  senior  counsel,  Hon.  Henry  W.  that  under  our  statutes  murder,  though 
Paine,  is  now  living.  Had  they  argued  of  two  degrees,  remains  one  kind  or  spe- 
this  case  after  their  own  convictions  of  cies  of  offence ;  and  that  the  facte  and 
the  law,  and  had  the  court  adopted  their  circumstances  which  raise  an  offence 
views,  the  day  of  execution  for  their  from  the  second  to  the  first  degree, 
client  might  have  been  a  little  postponed,  though  not  set  out  in  the  indictment, 
It  was  not  that  for  which  they  were  em-  may  be  proved  on  the  trial  to  the  jury." 
ployed.  It  was  to  save  his  life.  They  See  Bishop  First  Book,  §  859-401.  This 
might  have  won  fame,  had-  their  real  was  as  far  as  cautious  counsel  could  ven- 
opinions  been  presented  to  the  court  and  ture  toward  the  absurd.  But,  as  we  have 
adopted.  But  they  were  not  retained  to  seen,  ante,  §  575  and  note,  the  court,  thus 
put  laurels  on  their  own  brows ;  it  was  put  on  the  way  to  the  "  logical  and  neces- 
to  save  a  fellow-being  from  an  ignomini-  sary  conclusion  from  these  decisions," 
ous  death.  The  path  of  duty  was,  there-  themselves,  without  further  help,  drew 
fore,  open  before  them  and  plain.  Vol.  it !  Now,  this,  it  is  believed,  is  the  first 
I.  §  40,  809.  It  was  not  to  correct  old  case  in  which  the  absurd  doctrine  was 
errors  of  the  courts,  or  to  bring  from  the  ever  uttered.  It  would  not,  we  may 
bench  sound  law  for  the  future.  It  was  fairly  presume,  have  been  uttered  therein, 
simply,  let  me  repeat,  to  save  the  life  of  the  if  the  case  had  not  been  argued.  Nor 
client.  In  doing  this,  the  essential  step,  would  it,  as  it  was,  had  not  the  court 
without  which  all  else  would  be  vain,  supposed,  that,  when  the  counsel  for  the 
was  to  convince  the  court  of  the  absurd  prisoner  were  adroitly  pushing  the  essen- 
proposition  (ante,  §  575),  that  the  words  tial  argument  in  favor  of  their  client, 
"malice  aforethought,"  which  distinguish  they  were  making  an  admission  against 
murder  from  manslaughter,  mean,  in  an  him.    Some  other  courts,  following  this 
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of  these  statutes ;  namely,  that  making  it  murder  in  the  first  de- 
gree to  take  life  in  committing,  or  attempting  to  commit,  some  oth- 
er felony  named ;  or  to  take  it  with  extreme  atrocity  or  cruelty.1 
Doubtless,  in  many  cases,  an  indictment  pursuing  the  common- 
law  precedents,  drawn  by  one  who  had  no  thought  of  the  statute, 
would  charge  a  murder  within  one  of  these  statutory  provisions, 
therefore  in  the  first  degree,  under  any  view  of  the  foregoing 
questions.  But,  should  it  come  short  of  this,  it  still  seems  to  be 
the  majority  doctrine  that  the  verdict  and  sentence  may  be  for 
the  first  degree.2  Of  course,  the  minority  would  not  admit  this. 
§  589.  Continued.  —  Nor,  in  principle,  under  the  peculiar  form 
of  the  majority  doctrine  which  requires  the  allegation  to  be  as 
broad  as  the  verdict,  yet  maintains  that  "  deliberately  premedi- 
tated malice  aforethought"  is  charged  by  the  words  "malice 
aforethought,"  could  an  indictment  be  good  for  this  sort  of  mur- 
der in  the  first  degree,  unless  it  set  out  matter  to  bring  the  kill- 
ing within  the  statutory  terms.  It  has,  indeed,  been  so  intimated 
judicially.8 

II.   The  Verdict. 

§  590.   Differences. —  The  provision  of  the  statutes,*  requiring 
the  jury,  or,  in  some  of  the  States,  in  some  circumstances,  the 

case,  and  declining  to  look  further,  have  not  found  the  degree,  but  the  defendant 
affirmed  its  untenable  positions.  And  had  plead  guilty  to  it  This  plea  of  guilty 
thus  we  see  how  one  blunder  from  the  is  a  step  in  the  common-law  procedure,  not 
bench  begets  another.  Surely  it  is  not  in  the  statutory.  Either  the  procedure 
an  unreasonable  request  to  our  judges,  in  this  case  was  at  common  law  for  the 
that  they  review  the  decisions  which  were  statutory  murder  or  it  was  not  If  it  was, 
brought  about  in  this  way.  Now,  one  the  indictment,  which  plainly  did  not 
thing  more  as  to  this  case  of  Green's,  charge  deliberate  premeditation  on  corn- 
After  his  counsel  had  won  the  full  sue-  mon-law  principles,  was  insufficient ;  if  it 
cess  of  conducting  the  court  to  the  singu-  was  not,  but  statutory,  then  the  statutory 
lar  conclusion  above  stated,  they  found  requirement  for  the  jury  to  find  the  de- 
the  judicial  mind  closed  to  a  view  which  gree  had  not  been  complied  with.  In 
ought  to  have  induced  a  decision  in  his  either  case,  the  writ  of  error  ought  to 
favor.  It  was  claimed  to  be,  not  by  the  have  been  allowed  and  the  sentence  va- 
common  law,  but  by  the  statute,  that  cated. 

"  malice  aforethought  "both  was  and  was  1  Crim.  Law,  II  §  727,  728;  Howell 
not  "  deliberately  premeditated  malice  afore-  v.  Commonwealth,  28  Grat.  995;  Single- 
thought,"  two  things  on  the  difference  ton  v.  The  State,  1  Texas  Ap.  601 ;  Pal- 
between  which  the  distinction  of  degrees  more  v.  The  State,  29  Ark.  248 ;  The 
rested;  the  statute  having  dispensed  with  State  v.  Garrand,  6  Oregon,  216;  The 
"  any  modification  of  the  existing  forms  State  v.  Foster,  61  Misso.  649. 
of  indictment."  It  had  also  directed  that  2  Commonwealth  v.  Flanagan,  7  Watts 
"  the  degree  of  murder  shall  be  found  by  &  8.  416,  418. 

the  jury."    These  parts  of  the  statute  *  Hill  v.  People,  1  Col.  Ter.  486,  446. 

were  one  and  inseparable.    The  jury  had  And  see  Bechtelheimer  t>.  The  8tate,  64 
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court,  to  find  the  degree  of  the  murder,  is  variously  construed 
by  our  tribunals. 

§591.  Proper  Form. — The  form  of  the  verdict  dictated  by 
true  propriety  is,  that  the  defendant  is  guilty,  &c.  "  in  the  first 
degree ; "  or  guilty,  &c.  "  in  the  second  degree ; " l  or,  "  not 
guilty."  Concerning  such  a  verdict,  no  question  can  arise.* 
But,— 

§  592.  wGkdlty.w  —  Where  the  jury  simply  find  that  the  defend- 
ant is  guilty,  without  specifying  the  degree,  and  the  court  re- 
ceives and  records  this  irregular  verdict  (as  it  ought  not  to  do, 
certainly  unless  they  persist  therein  after  due  explanations8),  the 
diverse  opinions  as  to  its  effect  are  — 

§  593.  First  or  Seoond  Degree  aocordlng  to  AUegations.  —  If  the 
indictment  contains  apt  words  to  charge  the  first  degree,  then 
these  words  are  by  some  opinions  to  be  deemed  a  part  of  the  ver- 
dict, and  to  satisfy  the  statute ;  so  that  sentence  may  be  pro- 
nounced for  this  degree.1  Or,  if  it  does  not  contain  such  apt 
words,  then,  by  some  of  these  opinions,  the  defendant  is  to  be 
deemed  convicted  in  the  second  degree.6  This  distinction  has  its 
proper  scope  only  where  it  is  held  that  the  words  of  the  indict- 
ment mean  simply  what  they  purport  to,  not  where  the  term 
44  malice  aforethought"  is  judicially  regarded  as  charging  " delib- 
erately premeditated  malice  aforethought." 

§  594.  Where  .Allegation  held  to  mean  what  it  does  not  express.  — 
Where  the  latter  view  of  the  meaning  of  the  allegation  is  taken, 
the  courts  are  not  in  accord.  In  New  York,  they  logically  hold, 
under  it,  that  a  verdict  of  guilty  as  charged,  on  an  averment  only 
of  "  malice  aforethought,"  justifies  a  sentence  for  the  first  degree.6 
In  Maine,  contrary  to  logic,  and  in  accordance  with  reason,  this 
is  denied.7    But  — 

Ind.  126;  Commonwealth  v.  Horsey,  2         4  Commonwealth    v.    Miller,    Lewis 

Allen,  178.  Crim.  Law,  898 ;  Commonwealth  v.  Earle. 

1  Lane  v.  Commonwealth,  0  Smith,  1  Whart  525 ;  Leschi  v.  Territory,  1 
Pa.  871.  Wash.  Ter.  28. 

2  Rhodes  ».  Commonwealth,  12  Wright,         *  Johnson  v.  Commonwealth,  12  Har- 
Pa.  896 ;  Weighorst  v.  The  State,  7  Md.  ris,  Pa.  886,  889,  390.    See,  also,  Rhodes 
442^  Commonwealth  v.  Herty,  109  Mass.  v.  Commonwealth,  12  Wright,  Pa.  896. 
848.  •  Kennedy  v.  People,  89  N.  T.  246, 

i  Vol.  I.  f  1004, 1012 ;  Adams  v.  The  250. 

8tate,  29  Ohio  State,  412 ;  Rhodes  v.  T  The  State  v.  Clereland,  68  Maine, 

Commonwealth,    12  Wright,   Pa.  896 ;  564.    See  The  State  9.  Verrill,  64  Maine, 

Lane  v.  Commonwealth,  9  Smith,  Pa.  408. 
871. 

260 


OHAP.  XXXIIL]      HOMICIDE  —  DEGREES  IN  MURDER.  §  596 

§  595.  Imperfect  and  Void- — The  view  sustained  by  most  of 
the  authorities,  and  probably  best  in  accord  with  the  reason  of 
the  thing,  is,  that  the  legislature  meant  by  this  provision  to  make 
sure  of  the  jury's  taking  into  their  special  consideration  the  dis- 
tinguishing features  of  the  degrees,  and  passing  thereon.1  Hence 
this  provision  is  in  the  full  sense  mandatory ;  and,  unless  they  find 
the  degree  in  a  manner  patent  on  the  face  of  the  verdict,  without 
help  from  the  particular  terms  of  the  indictment,  it  is  void.  No 
judgment  can  be  rendered  thereon,  but  a  second  trial  must  be 
ordered.2 

§  596.  In  Conclusion  of  this  Chapter.  —  These  discussions  have 
been  made  as  full  as  seemed  necessary.  Some  views  which  were 
presented  in  the  first  two  editions  of  this  work  are  here  omitted, 
not  because  the  author  does  not  deem  them  just,  but  because 
those  given  are,  it  is  thought,  ample  to  show  the  correctness  of 
the  conclusions  stated.  There  is  no  omission  of  judicial  au- 
thorities. 

1  Ante,  (  669.  The  State   ».  Jones,  6  Ala.  666;  Tram- 

2  Colbath  v.  The  State,  2  Texas  Ap.     raeil  ».  The  State,  26  Ark.  634;  Neville 


891 ;  Isbeli  v.  The  State,  31  Texas,  188 
Brown  v.  The  State,  3  Texas  Ap.  294 
Krebs  v.  The  State,  8  Texas  Ap.  848 
Buster  v.  The  State,  42  Texas,  316 
Slaughter  v.  The  State,  24  Texas,  410 
Cockrum  v.  The  State,  24  Texas,  394 


v.  The  State,  26  Ark.  614 ;  Thompson  v. 
The  State,  26  Ark.  323 ;  Allen  v.  The 
State,  26  Ark.  388;  Williams  v.  The 
State,  6  Neb.  884 ;  The  State  v.  Rover, 
10  Nev.  888;  People  v.  Campbell,  40  Cal. 
129  (and  see  In  re  Brown,  82  Cal.  48 ; 


Wall  v.  The  State,  18  Texas,  682 ;  Bur-  People  v.  Noll,  20  Cal.  164) ;  McPherson 

rell  v.  The  State,  16  Texas,  147  ;  White  v.  The  State,  9  Yerg.  279 ;  Kirby  *>.  The 

v.  The  State,  16  Texas,  206;  Qehrke  v.  State,  7  Yerg.  269  (and  see  Greer  v.  The 

The  State,  13  Texas,  668;  Dick  tr.  The  State,  8  Baxter,  821);  The  State  v.  Up- 

State,  8  Ohio  State,  89;  Parks  v.  The  ton,  20  Misso.  897,400;  McGee  v.  The 

State,  8  Ohio  State,  101;   Hogan  r.  The  State,  8  Misso.  496;  The  State  v.  Ball, 

State,  80  Wis.  428  ;  Hall  p.  The  State,  27  Misso.  824 ;  The  State  v.  Phillips,  24 

40  Ala.  698 ;  Robertson  v.  The  State,  42  Misso.  476;  Thomas  v.  The  State,  6  How. 

Ala.  609;  Murphy  v.  The  State,  46  Ala.  Missis.  20,  82;  Tully  o.  People,  6  Mich. 


82;  Edgar  v.  The  State,  43  Ala.  812 
Weatherford  v.  The  State,  43  Ala.  819 
Cobia  v.  The  State,  16  Ala.  781,  783 


278;  The  8tate  v.  Moran,  7  Iowa,  236; 
The  State  v.  Johnson,  8  Iowa,  626.  The 
Indiana  statute  is  in  somewhat  different 


Johnson  v.  The  State,  17  Ala.  618 ;  Noles  terms ;  and  the  conclusions  under  it  are, 
r.  The  State,  24  Ala.  672 ;  Noles  v.  The  therefore,  not  entirely  the  same.  Ken- 
State,  26  Ala.  31;  Harrall  v.  The  State,  nedy  ».  The  State,  6  Ind.  486;  Moon  v. 
26  Ala.  62 ;  Ex  parte  Howard,  80  Ala  48,  The  State,  8  Ind.  488, 439,  dissenting  from 
44  •  Thf  8tate  v.  Flaaigin,  6  Ala.  477 ;  Wills  v.  The  State,  4  Blackf.  467. 
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CHAPTER  XXXIV. 

HOMICIDE,  AS  TO  THE  EVIDENCE. 

§  607.  Introduction. 
698-608.  Presumptions  and  Burden  of  Proof. 
609-627.  Character,  Conduct,  and  Utterances  of  Deceased. 
628-680.  Same  of  Defendant  and  his  Relations  with  Deceased. 
681,682.  Expert  Testimony. 
688-637.  Other  Questions  of  Evidence. 

§  597.  How  the  Chapter  divided.  —  We  shall  consider,  I.  The 
Presumptions  and  Burden  of  Proof ;  II.  The  Character,  Con- 
duct, and  Utterances  of  the  Deceased  ;  III.  The  Character 
Conduct,  and  Utterances  of  the  Defendant,  and  his  Relations 
with  the  Deceased;  IV.  Expert  Testimony;  V.  Other  Ques- 
tions of  Evidence. 

I.  The  Presumptions  and  Burden  of  Proof. 

§  598.  Already  considered.  —  In  the  first  volume,  the  general 
doctrines  of  the  presumptions  and  burden  of  proof  in  criminal 
causes  were  explained.1  We  are  here  to  consider  merely  some 
of  their  applications  in  this  special  offence  of  felonious  homicide. 

§  599.  Burden  of  Proof  shifting.  —  The  old  books,  largely  fol- 
lowed in  the  modern  cases,  appear  to  say,  that,  when  proofs  have 
been  adduced  against  a  defendant  prima  facie  showing  an  alleged 
murder,  if  then  he  relies  on  a  justification,  —  as,  that  what  he 
did  was  in  self-defence,2  or  under  a  provocation  reducing  the 
homicide  to  manslaughter,8  —  the  burden  of  proof  shifts  from  the 
State  to  him.4    Or,  if  he  asserts  that  the  death  proceeded,  not 

■  Vol.  L  §  1048-1051,  1096M101,  1102  People  v.  Schryver,  42  N.  T.  1 ;  Weaver 

et  seq.    And  see  Crim.  Law,  II.  §  678-  v.  The  State,  24  Ohio  State,  584.    See 

678  6.  post,  §  606,  note. 

s  SilvTis  v.  The  State,  22  Ohio  State,         •  The  State  v.  Smith,  77  N.  C.  488. 
90 ;   People  v.  Stonecifer,  6  Cal.  405 ;         *  Commonwealth  v.  Webster,  5  Cu»h. 
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from  a  proven  wound  in  itself  adequate,  but  from  malpractice 
in  its  treatment,  he  must  bear  in  this  the  burden  of  proof.1  Such 
defence  need  not  be  established  beyond  a  reasonable  doubt ;  but 
a  preponderance  of  evidence,  as  in  civil  issues,  will  suffice.3  Still 
it  is  unsound  in  reason,  and  often  practically  unjust  to  defend- 
ants, to  hold,  that,  under  any  circumstances,  the  burden  of  proof 
on  the  general  issue  of  not  guilty  shifts  from  the  State  to  them. 
In  reason,  therefore,  and  according,  at  least,  to  a  part  of  the 
cases,  the  burden  is  on  the  State  throughout ;  yet  the  jury  should 
give  effect  to  the  various  presumptions  of  fact,  the  same  as  to  the 
testimony  of  witnesses,  and  convict  when,  and  only  when,  satis- 
fied, on  due  consideration  of  the  whole,  that,  beyond  a  reasonable 
doubt,  the  defendant  is  guilty.8 

§  600.    Defence  coming  from   State's  Witnesses  or  Prisoner's. — 

There  are  cases  which  seem  to  hold,  that  the  burden  of  proof 
shifts  or  not,  according  as  the  evidence  for  the  defendant  comes 
from  his  witnesses  or  the  State's.4  But  perhaps  this  is  not 
meant,  as  certainly  there  is  no  ground  of  reason  for  such  a  dis- 
tinction ;  or,  if  there  were,  it  is  superseded  by  the  better  doctrine 
just  mentioned. 

§  601.  Death  from  Deadly  'Weapon.  —  With  respect  to  the  dis- 
tinction between  murder  and  manslaughter,  if  death  follows  the 
use  of  a  deadly  weapon,  the  law  ordinarily  holds  the  killing  to  be 
of  the  higher  degree.6  And  it  is  merely  another  form  of  the 
proposition  to  say,  that,  in  matter  of  evidence,  a  homicide  thus 
committed  is,  in  the  absence  of  extenuating  circumstances  appear- 
ing, presumed  to  be  murder.8    How  far  this  presumption  is  of 


295,  806;  United  States  v.  Koowles,  4 
Saw.  617;  The  State  v.  Haywood,  Phil- 
lips, 876 ;  The  State  v.  Willis,  68  N.  C. 
26. 

1  The  State  v.  Briscoe,  80  La.  An. 
488. 

s  Vol.  I  §  1096;  Silrus  v.  The  State, 
supra;  People  v.  Schryver,  supra;  Peo- 
ple v.  Stonecifer,  supra ;  Wearer  v.  The 
8tate,  supra. 

*  Vol.  I.  §  1048-1051 ;  post,  §  606, 
note ;  The  State  v.  Porter,  84  Iowa,  181 ; 
Ake  p.  The  State,  6  Texas  Ap.  898;  The 
State  v.  Morphy,  88  Iowa,  270 ;  The  State 
p.  Bartlett,  48  N.  H.  224,  282 ;  The  State 
v.  Hodges,  50  N.  H.  610,  526 ;  The  State 
*>.  Mitchell,  64  Misso.  191 ;  The  State  v. 


Lane,  64  Misso.  819 ;  Perry  v.  The  State, 
44  Texas,  478 ;  Murray  v.  The  State,  1 
Texas  Ap.  417;  Eiland  v.  The  State,  52 
Ala.  822;  People  v.  West,  49  Cal.  610; 
The  State  v.  Alexander,  66  Misso.  148. 

*  Dixon  v.  The  State,  13  Fla.  636 ; 
Gladden  v.  The  State,  18  Ha.  628;  Mc- 
Daniei  v.  The  State,  8  Sm.  ft  M.  401,  417. 
And  see  People  v.  West,  49  Cal.  610; 
The  State  v.  McCluer,  6  Nev.  132 ; 
Tweedy  t>.  The  8tate,  6  Iowa,  488. 

*  Crim.  Law,  H.  §  680,  681. 

*  The  State  v.  Gillick,  7  Iowa,  287  : 
The  State  v.  Merrill,  2  Der.  269 ;  United 
States  v.  Mingo,  2  Curt.  C.  C.  1 ;  Kil- 
pa trick  v.  Commonwealth,  7  Casey,  Pa. 
198;    United    States    v.  Wiltberger,    8 
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law  and  conclusive,  and  how  far  v  of  faot  and  within  the  control 
of  the  jury,  we  have  in  a  measure  considered  elsewhere.1  Prop- 
erly viewed,  the  question  is  a  mixed  one  of  law  and  fact,  upon 
which,  of  necessity,  the  jury  are  to  pass.2  It  would  be  inaccu* 
rate  to  tell  them  that  they  are  legally  compelled  to  find  mur- 
der from  the  use  of  a  deadly  weapon.8  And,  on  this  question, 
they  are  to  take  into  the  account  the  special  circumstances  of 
the  individual  case.4  The  killing  may,  for  example,  be  man- 
slaughter.5 

§  602.    Deadly  Weapon  as  to  Degree  of  Murder.  —  The  use  of  a 

deadly  weapon  in  a  way  likely  to  take  life  is  presumptive  evi- 
dence, but  not  conclusive  on  the  jury,  that  the  party  meant  this 
result.6  If  he  did,  and  if  every  thing  else  which  makes  the  kill- 
ing murder  appears,  the  first  degree  of  the  offence  is,  under  most 
of  our  statutes,  shown.7  But  if  the  statute  requires  a  more  dis- 
tinct premeditation,  or  more  intense  malice,  the  verdict  can  be 
only  for  the  second  degree.8 

§  603.  Presumption  from  mere  Killing. —  In  numerous  cases  it  is 
laid  down,  that,  if  a  bare  taking  of  life,  unattended  by  any  other 
fact,  or  by  explanatory  circumstances,  is  shown  against  the  de- 
fendant, —  no  deadly  weapon,  nothing  in  aid  of  an  inference 
appearing,  —  the  law  presumes  that  the  mere  extinguishing  of 
the  vital  spark  was  murder;9  or,  if  by  statute  there  are  two 

Wash.  C.  C.  615 ;  Hill  v.  Commonwealth,  Kilpatrick  v.  Commonwealth,  7  Casey, 

2  Grat.  604 ;  Bivens  v.  The  State,  6  Eng.  Pa.  198,  216. 

465;  Mask  v.  The  State,  86  Missis.  77 ;         *  Crim.  Law,  II.  §  728. 

The  State  v.  Ward,  5  Harring.  Del.  496;         ■  The  State  v.  Testerman,  68  Misso. 

The  State  v.  Willis,  63  N.  C.  26;  The  408;  The  State  v.  Mitchell,  64  Misso.  191. 

State  v.  Evans,  65  Misso.  574;  Hadley  v.  And  see  Perry  v.  The  State,  44  Texas, 

The  State,  66  Ala.  81 ;  Murphy  v.  The  478;  Murray  v.  The  State,  1  Texas  Ap, 

State,  87  Ala.  142 ;  The  State  v.  Alex  an-  417 ;  The  State  v.  Lane,  64  Misso.  819. 

der,  66  Misso.  148 ;  Murphy  v.  The  State,         9  Witt  v.  The  State,  6  Coldw.  6 ;  Mil- 

81  Ind.  611 ;  The  State  v.  Shippey,  10  ton  v.  The  State,  6  Neb.  186 ;  The  State 

Minn.  228.  v.  Brown,  12  Minn.  588 ;  Dietz  v.  Lang- 

*  Crim.  Law,  II.  §  678-678  6,  679-681.  fitt,  13  Smith,  Pa.  234 ;  Clarke  v.  The 

*  The  State  v.  Zeibart,  40  Iowa,  169;  State,  35  Ga.  75;  Clements  v.  The  State, 
Eiland  v.  The  State,  62  Ala.  8^.  60  Ala.  117 ;  Davis  r.  The  State,  25  Ohio 

'  Clem  v.  The  State,  81  Ind.  480;  State,  869;  Reg.  v.  Maloney,  9  Cox  C.  C. 
Kingen  v.  The  State,  45  Ind.  518 ;  Smith  6 ;  Brown  v.  The  State,  4  Texas  Ap.  276 ; 
v.  Commonwealth,  1  Duv.  224;  Field  The  State  v.  Smith,  77  N.  C.  488;  Dra- 
in The  State,  50  Ind.  16.  per  v.  The  State,  4  Baxter,  246 ;  Gray  v. 

*  The  State  v.  Harrison,  5  Jones,  N.  C.  The  State,  4  Baxter,  881 ;  People  v.  March, 
116;  Rex  v.  Freeman,  1  Buss.  Crimes,  5th  6  Cal.  543;  The  State  v.  Knight,  43 
Eng.  ed.  681.  Maine,  11,  187 ;    The  State  v.  Town, 

»  The  State  v.  Smith,  77  N.  C.  488.         Wright,  76;  Pennsylvania  v.  Lewis,  Ad- 

*  Thomas  t>.  People,  67  N.  Y.  218, 226 ;    disoo,  279,  282 ;  Pennsylvania  v.  McFsil, 
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degrees  of  murder,  that  it  was  in  the  second  degree,  not  the  first.1 
But,— 

§  604.  In  Reason.  —  In  juridical  reason,  this  proposition  en- 
counters the  two  objections,  that  it  is  not  practical,  and  that  it  is 
not  true.  It  is  not  practical,  because  the  facts  of  cases  never  dis- 
close such  mere  taking  of  the  life  and  no  more.  No  killing  can 
be  proved  without  something  appearing  as  to  the  cause,  the 
means,  or  the  manner  of  it.  Then,  if  this  something  does  appear, 
the  doctrine  thus  laid  down  is  not  applicable  to  the  case.2  It  is 
a  mere  abstraction.  And,  as  we  have  seen,8  a  judge  has  no  right 
to  give  in  charge  to  the  jury  any  doctrine,  however  correct,  not 
applicable  to  the  particular  evidence  under  consideration.  That 
it  has  often  been  done  in  this  class  of  cases  does  not  alter  the 
question ;  for,  in  practice,  many  things  are  done  without  objec- 
tion, which  would  not  be  suffered  were  objection  made.  There- 
fore, assuming  this  doctrine  to  be  correct,  no  court  is  authorized, 
except  by  consent,  to  lay  it  down  to  the  jury.  But,  in  the  next 
place,  it  is  not  true.  It  is  said  to  grow  out  of  the  proposition, 
that,  u  as  men  seldom  do  unlawful  acts  with  innocent  intentions, 
the  law  presumes  every  act,  in  itself  unlawful,  to  have  been 
criminally  intended,  until  the  contrary  appears."4  Here  the 
unlawfulness  of  the  killing  is  assumed,  contrary  to  the  general 
fact.  Though  there  are  unlawful  killings,  there  are  incomparably 
more  lawful  ones.     Indeed,  the  common  course  of  taking  life 

Addison,  266 ;   United   States   ».  Arm-  The  State,  42  Texas,  266 ;  Hamby  v. 

strong,  2  Curt  C.  C.  446;  The  State  v.  The  State,  86  Texas,  523;   The  State  v. 

Johnson,  8  Jones,  N.  C.  266 ;  Green  v.  Holme,  64  Misso.  158 ;  Hill  p.  Common- 

The    8tate,  28  Missis.  087  ;    Common-  wealth,  2  Grat.  594,  698 ;  The  State  v. 

wealth  v.  York,  9  Met.  98 ;    Mitchell  v.  Turner,  Wright,  20 ;  Witt  v.  The  State, 

The  State,  6  Terg.  340 ;  The  State  v.  0  Coldw.  6.    And  see  Cathcart  v.  Com- 

Anderson,  2   Tenn.  6 ;    Hague  v.  The  mon wealth,  1  Wright,  Pa.  108.    Or,  the 

State,  84  Missis.  616 ;  Bex  v.  Greenacre,  presumption  may  be  simply  that  the  kill- 

8  Car.  &  P.  35 ;  Murphy  v.  People,  87  111.  ing  was  murder,  the  jury  to  infer  the  de- 

447.  gree  from  the  facts  proved.    People  v. 

i  Witt  r.  The  State,  supra;  Mitchell  v.  Gibson,  17  Cal.  283;  People  v.  Belencia, 

The  State,  supra ;  McCue  v.  Common-  21  Cal.  644. 

wealth,  28  Smith,  Pa.  185 ;  The  State  v.         *  Commonwealth  v.  Hawkins,  8  Gray, 

McCormick,  27  Iowa,  402;  Hall  v.  The  468;  Commonwealth  v.  York,  9  Met.  98 ; 

State,  40  Ala.  698 ;  The  State  v.  Under-  The    State   v.  Patterson,   45  Vt   808 ; 

wood,  57  Misso.  40;  Stokes  v.  People,  63  Hampton  v.  The  State,  46  Ala.  82. 
N.  Y.  164 ;  Preuit  v.  People,  5  Neb.  877 ;         ■  Vol.  I.  §  978  ;    Hampton   v.  The 

Dukes  v.  The  State,  14  Fla.  499 ;  The  State,  supra. 

8tate  v.  Gassert,  65  Misso.  852;  Richarte         *  1  Grteni  Et.  J  84;  1  Taylor,  By. 

o.  The  State,  5  Texas  Ap.  869;  Fairer  v.  §  103. 
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among  us  is  lawful ;  for  instance,  it  is  so  when  the  regularly  edu- 
cated and  licensed  physician  unintentionally  kills  his  patient,  and 
there  are  many  more  deaths  of  this  sort  than  murders.  It  is  so 
when  one  takes  life  in  self-defence ;  in  preventing  the  commission 
of  a  felony ;  in  battle ;  in  the  infliction  of  the  death-penalty  ad- 
judged by  the  law ;  and  in  numerous  other  circumstances.  Since, 
therefore,  in  most  instances  in  which  the  life  is  taken,  it  is  law- 
fully done,  we  violate  one  of  the  familiar  principles  in  the  law  of 
evidence,1  when,  contrary  to  the  common  course  of  things,  we  pre- 
sume it  to  be  unlawful.  Or,  if  we  do  presume  it  unlawful, 
whence  the  further  presumption  that  it  is  felonious  ?  Or,  if  we 
presume  it  felonious,  why  not  stop  with  manslaughter  —  why 
add  to  the  presumption  the  malice  aforethought  of  murder  ?  Or, 
lastly,  if  we  presume  it  murder,  why  stop  with  the  second  degree 
—  why  not  presume  that  the  murder  was  in  the  first  degree  ? 
But  neither  in  good  sense,  nor  in  the  ordinary  principles  of  the 
law  of  evidence,  is  there  any  ground  for  this  presumption.  *  It 
should  be  stricken  from  the  vocabulary  of  the  law.  More- 
over, — 

§  605.  Conflict  with  other  Presumptions.  —  This  presumption  is 
in  direct  conflict  with  the  universal  one  of  innocence ;  whereby, 
if  an  act  can  be  attributed  equally  to  either  of  two  causes,  by  one 
of  which  it  is  lawful  and  the  other  unlawful,  the  law  infers  the 
former.2  Since,  in  some  circumstances  the  taking  of  life  is  law- 
ful, while  in  others  it  is  unlawful,  the  presumption  from  the  mere 
taking  should  always  be  that  it  was  under  the  former  circum- 
stances, not  the  latter.  Hence  the  presumption  that  an  unex- 
plained killing  was  murder  is  so  contradictory  to  that  of  innocence 
as  to  render  it  impossible  for  both  to  stand  together  in  the  law. 
And,  again,  such  presumption  and  the  doctrine  of  reasonable 
doubt 3  cannot  exist  together ;  for,  when  a  mere  unexplained  kill- 
ing is  shown,  with  no  indication  of  its  circumstances,  manner,  or 
occasion,  it  is  impossible  any  jury  of  sane  men  should  be  thereby 
convinced  it  was  murder,  beyond  a  reasonable  doubt.  Even  if  the 
killing  were  assumed  to  be  unlawful,  and  the  unlawfulness  were 
assumed  to  amount  to  crime,  to  take  the  further  step  and  pre- 

i  1  Greenl.  Er.  §  84,  40-42,  870 ;  1         ■  1  Bishop  Mar.  ft  Dir.  §  268,  484  el 
Bishop  Mar.  &  Dir.  §  268.    And  see  Vol.    seq. 
L  {  1108-1106.  »  Vol.  I.  §  1091-1096. 
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sume  it  murder  would  violate  the  rule  that  each  aggravation  of 
an  offence  must  be  bo  affirmatively  proved  as  to  satisfy  the  jiyy 
of  it  beyond  a  reasonable  doubt.1    Again,  — 

§  606.    Facto  appearing  in  Connection  with  this  Presumption.  — 

Though  it  is  admitted  that  this  presumption  is  not  applicable 
where  any  fact  besides  the  mere  taking  of  life  appears,2  yet,  as 
no  such  case  exists,  it  is  always  in  practice  applied  where  its 
want  of  applicability  is  conceded.  Indeed,  the  common  state- 
ment of  the  presumption  exhibits  it  mingling  with  explanatory 
evidence ;  as,  in  the  words  of  Sir  Michael  Foster,  thus :  "  In 
every  charge  of  murder,  the  fact  of  killing  being  first  proved,  all 
the  circumstances  of  accident,  necessity,  or  infirmity  are  to  be 
satisfactorily  proved  by  the  prisoner,  unless  they  arise  out  of  the 
evidence  produced  against  him  ; 8  for  the  law  presumeth  the  fact 
to  have  been  founded  in  malice,  until  the  contrary  appeareth."  * 
Now,  if  the  explanatory  fact  is,  that  a  deadly  weapon  was  em- 
ployed in  the  killing,  a  presumption  already  stated  applies ; 5 
and,  though  it  leads  to  the  same  result  as  this  one,  it  is  different, 
and  necessarily  supersedes  it.  Or,  if  such  fact  is,  that  the  death 
was  caused  by  excessive  chastisement,  yet  with  a  rod  not  deadly, 
this  raises  the  presumption  of  manslaughter,6  and  necessarily  su 
persedes  the  presumption  under  consideration.  And  if  we  should 
consider  thus  every  possible  form  of  explanatory  matter,  we 
should  find  that  each  had  its  presumption,  superseding  the  one 
now  in  question.  So  that,  in  conclusion,  and  to  sum  all  up,  this 
presumption  is  wrong  in  principle,  it  is  directly  contrary  to  other 
and  well-established  presumptions  which  annihilate  it,  and  if  it 
were  true  there  is  no  possible  case  to  which  it  can  be  applied.7 


1  Vol.  I.  §  1095 ;  Warren  v.  Common- 
wealth, 1  Wright,  Fa.  46. 

*  Ante,  §  608. 

1  As  to  aome  of  this,  see  ante,  §  599, 
600. 

«  Foster,  255;  Williams  v.  The  State, 
6  Neb.  834 ;  Clarke  v.  The  State,  86  Ga. 
75;  The  State  v.  Smith,  77  N.  C.  488; 
Commonwealth  v.  Webster,  6  Cosh.  295. 

»  Ante,  §  601,  602. 

•  dim.  Law,  II.  J  690. 

7  I  cannot  better  illustrate  in  what 
cases  this  question  has  unnecessarily  and 
improperly  arisen  than  by  the  famous 
one  of  Commonwealth  v.  York,  9  Met. 
98,  in  which  an  exceptionably  able  bench 


of  judges  was  divided  in  opinion.  York, 
it  was  admitted,  had  killed  the  deceased 
with  a  dirk  knife,  a  very  deadly  weapon, 
plunged  to  the  heart.  The  leading  facts 
were  patent  in  the  evidence.  It  was  con- 
tended for  the  prisoner,  that  the  killing 
was  either  in  justifiable  self  defence,  or 
in  such  heat  of  passion  engendered  by  a 
quarrel  as  to  render  it  manslaughter. 
There  was,  therefore,  no  scope  for  a  pre- 
sumption  applicable  only  in  a  case  where 
merely  the  naked  feet  of  causing  the 
death  appears.  Yet,  upon  this,  the  court 
at  the  trial  instructed  the  jury  that  "  the 
rule  of  law  is,  when  the  fact  of  killing  is 
proved  to  have  been  committed  by  the 
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§  607.  Continuance  of  Malio*.  —  Returning  now  to  cases  where 

accused,  and  nothing  Jurther  is  shown,  the  it  is  either  murder  or  manslaughter ;  and, 
presumption  of  law  is  that  it  is  malicious,  if  the  jury,  upon  all  the  circumstances, 
and  an  act  of  murder."  p.  94,  The  ma-  are  satisfied  beyond  a  reasonable  doubt 
jority  of  the  court  held  this  instruction  that  it  was  done  with  malice,  they  will 
to  be  correct ;  and,  in  Riving  the  opinion,  return  a  verdict  of  murder ;  otherwise  they 
said,  by  Shaw,  C.  J. :  "  The  case  to  which  will  find  the  defendant  guilty  of  man- 
the  rule  we  are  now  considering  applies,  is  slaughter."  p.  465, 466.  The  dissenting 
one  where  the  life  of  the  deceased  has  opinion  in  York's  Case,  by  Wilde,  J., 
been  taken  by  the  accused  by  a  volun-  presents  the  following  conclusions :  "  1. 
tary  act,  a  wound  inflicted  with  great  That,  when  the  facts  and  circumstances 
violence,  with  a  deadly  weapon,  and  upon  accompanying  a  homicide  are  given  in 
a  vital  part.  .  .  .  The  effect  of  the  rule  evidence,  the  question  whether  the  .crime 
presented  to  the  jury  was,  that,  if  it  was  is  murder  or  manslaughter  is  to  be  de- 
proved  beyond  reasonable  doubt  that  cided  upon  the  evidence,  and  not  upon 
the  defendant  had  wilfully  and  volunta-  any  presumption  from  the  mere  act  of 
rily  inflicted  a  mortal  wound  upon  the  killing.  2.  That,  if  there  be  any  such 
deceased,  malice  was  to  be  inferred  from  presumption,  it  is  a  presumption  of  fact ; 
this  act,  unless  such  facts  were  proved,  and,  if  the  evidence  leads  to  a  reasonable 
by  a  preponderance  of  the  evidence,  as  doubt  whether  the  presumption  be  well 
would  extenuate  the  homicide  and  re-  founded,  that  doubt  will  avail  in  favor  of 
duce  it  to  manslaughter."  p.  102.  Could  the  prisoner.  S.  That  the  burden  of 
there  be  a  more  glaring  misapplication  of  proof,  in  every  criminal  case,  is  on  the 
legal  doctrine,  even  assuming  the  doctrine  Commonwealth  to  prove  all  the  material 
to  be  unobjectionable  ?  A  presumption  allegations  in  the  indictment ;  and  if,  on 
is  committed  to  jurors  to  guide  them,  the  whole  evidence,  the  jury  have  a  rea- 
which,  in  its  terms,  is  limited  to  a  condi-  sonable  doubt  whether  the  defendant  is 
tion  of  the  evidence  entirely  different  guilty  of  the  crime  charged,  they  are 
from  that  under  consideration  !  And  bound  to  acquit  him.  ...  In  my  opinion, 
when  the  judges  review  the  question,  the  jury  should  have  been  instructed, 
they  are  guided  to  their  decision  by  a  that  the  burden  of  proof  was  on  the  gov* 
comparison  of  the  presumption  with  rea-  ernment,  and  that  the  prisoner  could  not 
sons  specially  applicable  to  the  irrelevant  be  legally  convicted  of  the  crime  charged, 
facts!  That  the  doctrine  actually  ad-  unless  they  were  convinced,  beyond  a 
judged  was  as  above  stated,  further  ap-  reasonable  doubt,  that  he  was  in  fact 
pears  from  the  subsequent  case  of  Com-  guilty  of  that  crime ;  that  a  preponder- 
monwealth  v.  Hawkins,  8  Gray,  463,  ance  of  the  evidence,  if  a  reasonable 
where  the  same  learned  chief  justice  "re-  doubt  remained,  was  not  sufficient;  and 
marked,  that  the  doctrine  of  York's  Case  that  the  question  of  malice  was  to  be  de- 
was,  that,  where  the  killing  is  proved  to  cided  on  the  facts  and  circumstances  ao- 
have  been  committed  by  the  defendant,  companying  the  homicide,  and  not  on 
and  nothing  Jurther  is  shown,  the  presump-  any  presumption  from  the  mere  act  of 
tion  of  law  is  that  it  was  malicious,  and  killing."  Commonwealth  v.  York,  9  Met. 
an  act  of  murder ;  and  that  this  was  in-  93,  138,  134.  And  see  Goodall  v.  The 
applicable  to  the  present  case,  where  the  State*  1  Oregon,  383 ;  McDaniel  v.  The 
circumstances  attending  the  homicide  State,  8  Sm.  &  M.  401 ;  The  State  v. 
were  fully  shown  by  the  evidence.  And  Hodge,  50  N.  H.  510,  526 ;  United  States 
on  this  point  the  chief  justice  instructed  v.  Armstrong,  2  Curt.  C.  C.  446  ;  The 
the  jury  as  follows:  The  murder  charged  State  v.  Patterson,  45  Vt.  308;  Tweedy 
must  be  proved ;  the  burden  of  proof  is  v.  The  State,  6  Iowa,  488 ;  The  State  v. 
on  the  Commonwealth  to  prove  the  case ;  McCluer,  5  Nev.  182 ;  People  v.  West,  49 
all  the  evidence,  on  both  sides,  which  the  Cal.  610.  In  a  Michigan  case,  Chris- 
jury  find  true,  is  to  be  taken  into  consid-  tiancy,  J.  well  observed :  "  To  give  the 
eration ;  and  if,  the  homicide  being  con-  homicide  the  legal  character  of  murder, 
ceded,  no  excuse  or  justification  is  shown,  all  the  authorities  agree  that  it  muss 
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presumptions  against  the  defendant  may  properly  be  drawn,1  if 
he  is  shown  to  have  had  the  malice  of  murder  at  a  particular 
date,  its  subsequent  existence  at  the  time  of  the  homicide  may 
be  presumed,  unless  the  contrary  appears.8  This  presumption 
may  be  strengthened,  weakened,  or  removed  by  intervening 
facts ; 8  or  the  defendant  may  show  that  the  killing  proceeded 
from  a  sudden  provocation,  not  from  the  prior  malice.4 

§  608.  other  Presumptions  —  may  be  permissible ; 6  but,  in 
general,  they  are  either  such  as  appear  in  the  discussion  of  the 
law  of  the  offence  in  "  Criminal  Law,"  or  such  as  are  common  to 
all  the  departments  of  the  law  of  evidence.  Or  they  may  be  of 
the  sort  explained  in  the  first  volume.6 

II.  The  Character \  Conduct,  and  Utterances  of  the  Deceased. 

§  609.  Not  in  General  receivable.  —  Except  in  capital  executions 
under  judicial  sentence,  no  evil  in  a  person,  however  extreme, 
will  justify  or  palliate  the  taking  of  his  life.  Therefore  proof  of 
the  character,  conduct,  or  utterances  of  the  deceased  is  not  ordi- 
narily admissible  in  trials  for  homicide.7  But,  as  a  help  to  the 
understanding  of  motives  and  purposes,  it  may  be,  to  a  limited 
extent,  in  special  circumstances  now  to  be  explained.    Thus,  — 


have  been  perpetrated  with  malice  pre- 
pense, or  aforethought.  This  malice  is 
just  as  essential  an  ingredient  of  the  of- 
fence as  the  act  which  causes  the  death ; 
without  the  concurrence  of  both,  the 
crime  cannot  exist ;  and,  as  every  man 
is  presumed  innocent  of  the  offence  of 
which  he  is  charged  till  he  is  proved  to 
be  guilty,  this  presumption  must  apply 
equally  to  both  ingredients  of  the  offence 
—  to  the  malice  as  well  as  to  the  killing. 
Hence,  though  the  principle  seems  to  have 
been  sometimes  overlooked,  the  burden 
of  proof,  as  to  each,  rests  equally  upon 
the  prosecution,  though  the  one  may  ad- 
mit and  require  more  direct  proof  than 
the  other ;  malice,  in  most  cases,  not 
being  susceptible  of  direct  proof,  but  to 
be  established  by  inferences  more  or  less 
strong,  to  be  drawn  from  the  facts  and 
circumstances  connected  with  the  killing, 
and  which  indicate  the  disposition  or 
state  of  mind  with  which  it  was  done." 
Maher  v.  People,  10  Mich.  212,  21S. 


1  8ee  United  States  v.  Armstrong,  2 
Curt  C.  C.  446 ;  Bird  t.  The  State,  14 
Ga.  48;  People  v.  Bodine,  1  Denio,  281. 

9  The  State  v.  Johnson,  1  Ire.  864; 
The  State  v.  Hildreth,  9  Ire.  429 ;  Weed 
t>.  People,  8  Thomp.  &  C.  60 ;  Faire  v. 
The  State,  68  Ala.  74.  See  The  State  v. 
Tilly,  8  Ire.  424;  Long  v.  The  State,  62 
Missis.  28. 

'  McCoy  v.  The  State,  26  Texas,  83. 

*  The  State  v.  Johnson,  2  Jones,  N.  C. 
247. 

5  Blackburn  v.  The  State,  28  Ohio 
State,  146;  Commonwealth  v.  Harman,  4 
Barr,  269. 

•  Vol.  I.  §  1096-1181. 

7  The  State  v.  Hogue,  6  Jones,  N.  C. 
881 ;  Newcomb  v.  The  State,  87  Missis. 
888 ;  The  State  v.  Barfleld,  8  Ire.  844 ; 
Quesenberry  v.  The  State,  8  Stew.  &  P. 
808 ;  Commonwealth  v.Ferrigan,  8  Wright, 
Pa.  886 ;  Chase  v.  The  State,  46  Missis. 
688, 708. 
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§  610.  Admissible  on  what  Principle.  —  Where  the  defendant, 
to  excuse  or  mitigate  his  acts,  claims  that  they  were  in  self- 
defence  or  passion,  —  the  particulars  of  the  transaction  being 
thus  material,  and  the  law  judging  him  by  the  facts  and  neces- 
sities as  they  appeared  to  Aim,  whatever  they  truly  were,1  —  he 
may  give  in  evidence  any  thing  known  to  him  of  the  character, 
prior  conduct,  threats,  or  other  utterances  of  the  person  with 
whom  he  was  contending,  which,  not  as  showing  that  the  man 
was  bad,  but  that  in  the  special  instance  and  circumstances  he 
was  dangerous,  might  reasonably  have  place  among  the  consid- 
erations guiding  his  actions.2    On  the  other  hand,  — 

«§  611.  Unknown  to  Defendant.  —  What  was  unknown  to  the 
defendant  cannot  thus  be  shown ;  because  it  is  impossible  he 
should  have  acted  upon  it.  We  have  seeh,  that,  where  a  justifi- 
cation consists  in  the  absence  of  any  wrong  or  injury  done,8  there 
the  party  may  rely  on  a  fact  which  was  to  him  unknown  ;  since, 
therefore,  the  criminal  act  did  not  concur  with  the  criminal  in- 
tent, both  of  which  are  essential  in  crime.4  But  here,  where  the 
act,  namely,  the  homicide,  has  been  committed,5  and  the  further 
inquiry  relates  simply  to  the  mental  condition  prompting  it,  only 
what  the  doer  knew  is  relevant ;  for  that  alone  could  have  influ- 
enced his  mind,  or  in  any  way  contributed  to  the  doing.6 

To  particularize,  — 

§  612.    The  Character  of  the  Deceased :  — 

Oood  Character  as  against  Defendant.  —  It  is  never  competent  for 
the  prosecution  to  show,  in  the  first  instance,  against  the  defend- 
ant, that  the  person  slain  was  of  good  or  peaceable  character.7 

1  Crim.  Law,  L  §  303,  805,  874;  II  son,  89  Cal.  70S;  Noles  v.  The  State,  26 

§  653,  654.  Ala.  81. 

»  The  State  v.  Turpin,  77  N.  C.  478 ;  •  Crim.  Law,  I.  §  826,  434. 

The  State  v.  Bryant,  66  Miaso.  75 ;  The  «  lb.  (  204  et  seq.,  488,  440,  441. 

State  v.  Keene,  60  Misso.  367 ;  The  State  •  Ante,  §  609. 

v.  Dodson,  4  Oregon,  64 ;  Eiland  v.  The  *  The  State  v.  Meader,  47  Vt.  78 ; 

State,  62  Ala,  822;  Horbach  v.  The  State,  The  State  v.  Dumphey,  4  Minn.  488; 

43  Texas,  242 ;  People  v.  Lombard,  17  Carr  v.  The  State,  14  6a.  868 ;  People  v. 

Cal.  816 ;  Palmore  p.  The  State,  29  Ark.  Henderson,  28  Cal.  465;  Peterson  v.  The 

248;  People  v.  Williams,  17  Cal.  142;  State,  60  Ga.  142;  The  State  v.  Maloy, 

The  State  v.  Robertson,  80  La.  An.  840;  44  Iowa,  104;  The  State  v.  McCoy,  29 

The  State  v.  Matthews,  78  N.  C.  528;  La.  An.  698;  Edgar  v.  The  State,  48  Ala. 

Long  v.  The  State,  52  Missis.  28;  Hollo-  46;  The  State  v.  Gregor,  21  La.  An.  473; 

way  v.  Commonwealth,  11  Bush,  844;  Atkins  v.  The  State,  16  Ark.  668;  The 

Howell  v.  The  State,  6  Ga.  48 ;   United  State  v.  Smith,  12  Rich.  480. 

States  p.  Rice,  1  Hughes,  560 ;  Powell  v.  7  The  State  v.  Potter,  13  Kan.  414 ; 

The  State,  62  Ala.  1;  People  v.  Ander-  Dock  p.  Commonwealth,  21  Grat.  909; 
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But  such  evidence  may  be  given  in  rebuttal,  if  the  opposite  has 
been  testified  to  for  the  defence.1 

§613.  Bad  Character  of  Deceased  in  Defence. — Nor,  it  is  be 
lieved,  may  even  the  defendant,  under  any  circumstances,  intro- 
duce evidence  of  the  bad  character  of  the  deceased  in  general, 
not  particularizing  the  trait,  or  of  an  evil  trait  not  related  to  the 
special  matter  of  the  defence.2  Nor  yet  can  he  show  the  trait 
until  a  foundation  "for  it  is  laid  in  the  contentions  and  in  the 
other  proofs  of  the  case.8  When  the  proper  foundation  is  laid,4 — 
as,  for  example,  when  he,  clainiing  to  have  acted  in  self-defence, 
has  shown  that  the  deceased  attacked  him,6 —  he  may  then  give 
evidence  of  a  generally-known  evil  trait  of  a  sort  which  might 
properly  influence  his  conduct;6  as,  that  the  attacking  person 
was  in  character  quarrelsome  and  dangerous.7     But,  — 

§  614.  Defendant  the  Attacking  Party.  —  Where  plainly,  on  the 
direct  proofs,  the  defendant  was  the  attacking  party,  and  he  per- 
sisted in  the  quarrel,  evidence  of  the  quarrelsome  character  of 
the  deceased  is  not  admissible.8 

§  615.  Limits  of  Doctrine.  —  These  cases,  wherein  it  clearly 
appears  by  which  of  the  parties  the  attack  was  made,  with  the 
conclusion  that  in  the  one  the  deceased's  quarrelsomeness  of 
character  may  be  shown  and  in  the  other  not,  present  the  doc- 
trine plainly  and  justly.  But  the  evidence  will  sometimes  be 
admissible  though  it  is  not  proved  from  which  party  the  original 
aggression  came.9    The  foregoing  sections  explain  on  what  prin- 

Pound  v.  The  State,  43  Ga.  88 ;  People  v.  «  lb. ;  Palmore  v.  The  State,  29  Ark. 

Anderson,  89  Cai.  708;  Ben  v.  The  State,  248;  Horbach  v.  The  State,  48  Texas, 

87  Ala.  103.  242. 

*  Pound  v.  The  State,  supra.  •  The  State  v.  Robertson,  80  La.  An. 
>  Plasters  v.  The  State,  1  Texas  Ap.  840;  Reg.  v.  Macarthy,  3  Russ.  Crimes, 

673,  683;  Fahnestock  v.  The  State,  28  6th  Eng.  ed.  861,  note ;  Davidson  v.  Peo- 

Ind.  231,  288 ;  The  State  v.  Smith,  12  pie,  4  Col.  Ter.  145.    And  see  the  argu- 

Rich.  480,  443.  ment  of  counsel  in  Pfomer  v.  People,  4 

*  Stevens  v.  The  State,  1  Texas  Ap.  Parker  C.  C.  668,  680  et  seq. 

691;  The  State  v.  Riddle,  20  Kan.  711;  '  Ante,  §610;  Reg.  v.  Macarthy,  supra. 

Tho  State  v.  Brien,  10  La.  An.  468 ;  The  7  The  State  v.  Robertson,  supra ;  The 

State  v.  Dumphey,  4  Minn.  438;  The  State  v.  Meader,  47  Vt.  78;  The  State  o. 

State  v.  Meader,  47  Vt  78 ;  People  v.  Keene,  60  Miaso.  867 ;  The  State  v.  Bry- 

Williams,  17  Cal.  142;   Eiland  v.  The  ant,  66  Misso.  75;  The  State  ».  Turpin, 

State,  52  Ala.  322 ;  Wesley  v.  The  State, .  79  N.  C.  473. 

37  Missis.  327  ;   The  State  *.  Jackson,  12  '  People  v.  Garbutt,  17  Mich.  9;  Pritch- 

La.  An.  679;  The  State  v.  Thawley,  4  ett  v.  The  State,  22  Ala.  39. 

Barring.  Del.  662;  Jolly  v.  The  State,  13  •  See  and  compare  The  State  v.  Bry- 

8m,  &  M.  223;  The  State  v.  Tilly,  8  Ire.  ant,  66  Misso.  76;  The  State  v.  Turpin, 

424;  The  State  c.  Duncan,  6  Ire.  286.  77  N.  C.  473;  The  State  v.  Harris,  60 
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ciples  the  admission  or  rejection  of  it  should  be  decided.  The 
facts  of  cases  are  varying,  and  the  opinions  of  different  judges 
are  not  quite  identical  on  the  same  facts.  Little  benefit  would 
accrue  to  the  reader  should  we  here  enter  into  special  illustra- 
tions from  the  numerous  cases.1    Still,  — 

§  616.     Uncertain  which  party  made   Attack.  —  There    is    one 

proposition,  reasonably  well  established,  open  to  the  question 
whether  or  not  it  is  fully  within  the  foregoing  principles.  It  is, 
that,  if  on  the  direct  testimony  there  is  doubt  by  which  party  the 
attack  was  made,  and  the  defendant  claims  to  have  acted  in  self- 
defence,2  then,  the  whole  evidence  being  circumstantial,8  he  may 
prove  what  he  knew  of  the  dangerous  character  of  the  person 
whose  life  he  took.4  If,  in  a  case  of  this  sort,  the  object  of  the 
proof  is  merely  to  explain  the  motives  prompting  such  acts  of  his 
as  appear  in  evidence,  its  relevancy  follows  from  the  foregoing 
principles.  But,  if  the  jury  are  to  be  asked  to  infer  from  it 
something  as  to  which  party  made  the  attack,  it  can  be  received 
only  by  command  of  some  other  principle.  As  to  this,  if  the  de- 
fendant puts  in  evidence  his  good  character,6  then,  the  bad  char- 
acter of  the  deceased  may,  in  reason,  give  point  to  such  evidence, 
and  consequently  be  relevant ;  though  its  weight  would  not  be 
great,  and  the  jury  should  be  cautioned  against  accepting  it  for 
too  much.6 

§  617.    Conduct  and  Particular  Acts  of  the  Deceased :  — 
isolated  Faota.  —  The  character 7  spoken  of  in  the  last  few  seo- 

M1S8O.  660 ;  Commonwealth  v.  Flanigan,  pie,  4  Parker  C.  C.  668 ;  The  State  v. 

8  Philad.  480;  People  v.  Edwards,  41  CaL  Floyd,  6  Jones,  N.  C.  392 ;   The  State  v. 

640;  Fields  v.  The  State,  47  Ala.  608;  Tackett,  1  Hawks,  210;   Cotton  v.  The 

The  State  v.  Keene,  60  Misso.  867 ;   Que-  State,  81  Missis.  604 ;  People  t>.  Butler, 

senberry  v.  The  State,  8  Stew.  &  P.  808;  8  CaL  486;  Haynes  v.  The  State,  17  Ga. 

Rippy  v.  The  State,  2  Head,  217.  466 ;  Commonwealth  v.  Hilliard,  2  Gray, 

i  Thomas  v.  People,  67  N.  T.  218;  294. 

People  v.  Lombard,  17  Cal.  816 ;  Pridgen  *  Monroe  v.  The  8tate,  6  Ga.  86;  The 

v.  The  State,  81  Texas,  420;  The  State  State  v.  Hicks,  27  Misso.  688;  Quesen- 

v.  Elkins,  68  Misso.  169 ;  The  State  v.  berry  v.  The  State,  8  Stew.  &  P.  808. 

Brown,  68  Misso.  489 ;    Marts  v.  The  *  The  State  v.  Barfield,  8  Ire.  844. 

State,  26  Ohio  State,  162;  Pritchett  v.  *  Dukes  v.  The  State,  11  In<L  667, 

The  State,  22  Ala.  89;   The  State  v.  666;  People  v.  Murray,  10  CaL  809.    See 

Matthews,  78  N.  C.  628;  The  State  v.  Fahnettock  v.  The  State,  28  Ind.  281, 

Field,  14  Maine,   244,   249;    Common-  287,  238 ;  Wise  v.  The  State,  2  Kan.  419 ; 

wealth  v.  Mead,  12  Gray,  167, 169 ;  Frank-  Harman  v.  The  State,  8  Head,  248 ;  The 

lin  v.  The  State,  29  Ala.  14, 17 ;  Dupree  State  v.  Turpin,  77  N.  C.  478. 

v.  The  State,  88  Ala.  880 ;  Payne  v.  Com-  *  Vol.  L  §  1112-1119. 

monwealth,  1  Met  Ky.  870  ;  Rippy  v.  •  See  VoL  I.  §  1116. 

The  State,  2  Head,  217 ;  Pfomer  r.  Peo-  7  VoL  L  1 1117. 
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tions  does  not  consist  of  isolated  facts,  and  it  cannot  be  proved 
by  them.  Nor,  in  general,  is  evidence  of  such  facts  on  any  prin- 
ciple admissible.1    But  — 

§  618.  Connected  with  Main  Transaction.  —  Prior  acts  of  the  de- 
ceased, when  connected  with  the  transaction  in  which  his  life  was 
lost,  may  be  shown  in  explanation  of  the  latter ; 2  as,  for  example, 
that,  the  day  before,  he  had  been  quarrelsome  and  violent,  had 
attacked  a  third  person,  ancl  on  the  prisoner's  interfering  to  sepa- 
rate them,  had  threatened  the  prisoner.8 

§  619.    Threats  by  the  Deceased :  — 

Right  of  Defence  against  Threats.  —  One  has  no  right  to  seek  out 
and  kill  another  who  has  threatened  his  life.  If  in  fear,  he 
should  take  the  steps  provided  by  law,  and  compel  the  threaten- 
ing person  to  find  sureties  of  the  peace,  or  lie  in  prison.  Nor,  if 
the  two  meet,  may  he  attack  him,  or  do  to  him  any  violence  as 
in  self-defence,  until  there  has  been  some  overt  act  evincing  a 
present  purpose  to  carry  out  the  threat.  But  when  such  act  is 
done,  and  the  danger  appears  imminent,  the  self-defence  may 
begin.4    Therefore,  — 

§  620.  When  Threats  not  admissible.  —  If  the  threatened  per- 
son, in  violation  of  this  limitation  of  his  right  of  self-defence, 
kills  the  other  who  has  made  no  overt  demonstration  against  him, 
he  cannot  #ven  lay  before  the  jury  the  known  threats  on  which 
he  thus  unlawfully  acted.5  Nor  in  any  circumstances  can  he  in- 
troduce the  deceased  person's  threats  in  evidence,  except  where 
the  other  or  accompanying  proofs  and  contentions  render  them 
admissible  on  special  grounds.6    But,  — 

»  Eggler  v.  People,  66  N.  Y.  642 ;  Pratt  Holloway  v.  Commonwealth,  11  Bush, 

v.  The  State,  66  Ind.  179;  The  State  v.  844;  Fahnestock  v.  The  State,  23  Ind. 

Baker,  80  La.  An.  1 1 84 ;  Franklin  v.  The  281 ,  288 ;  The  State  v.  Dodson,  4  Oregon, 

State,  29  Ala.  14;   Thomas  v.  People,  67  64. 

N.  Y.  218,  228;  The  State  r.  Glass,  6  4  Nash  p.  The  State,  2  Texas  Ap.862; 

Oregon,  78;   Wright  v.  The  State,  43  Holloway  v.  Commonwealth,   11   Bush, 

Texas,  170 ;  Carr  v.  The  State,  14  6a.  844 ;  United  States  v.  Rice,  1   Hughes, 

858.  660 ;  Peck  v.  The  State,  6  Texas  Ap.  61 1 ; 

*  The  State  v.  8mith,  12  Rich.  430,  Pritchett  v.  The  State,  22  Ala.  89;  Peo- 
418;  Lister  v.  The  State,  8  Texas  Ap.  pie  v.  Arnold,  16  Cal.  476. 

17;  The  State  v.  Testerman,  68  Misso.  *  The  State  r.  Alexander,  66  Misso. 

408;   Reynolds  v.  The  State,   1  Kelly,  148;  The  State  v.  Brown,  63  Misso.  439; 

222.  The  State    v.  Taylor,  64    Misso.   858; 

*  The  State  v.  Smith,  supra.  And  see  Holly  v.  The  State,  66  Missis.  424.  And 
Campbell  v.  People,  16  III.  17;  Holler  v.  see  People  v.  Turley,  50  Cal.  469;  Bird 
The  State,  87  Ind.  67 ;  People  v.  Turley,  v.  The  State,  55  Ga.  817. 

50  Cal.  469;  Bird  v.  The  State,  66  Ga.         •  Ante,  §  609-611,  613;  The  State  v. 
817;  Kelsoe  v.  The  State,  47  Ala.  678;    Ridgely,  2  Har.  &  McH.  120;  The  State 
TOL.  ii.  18  273 
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§  621.  When  admissible  —  (Communicated  —  TTncommunicated). 
—  If  his  contention  is,  for  example,  that  the  alleged  killing  was 
in  self-defence,  or  was  only  manslaughter,  he  may  prove  that, 
before  the  encounter,  the  deceased  had  made  threats  against  his 
person  or  life,  and  they  had  been  communicated  to  him;  "as 
tending,"  said  Coleman,  J.,1  "  to  show,  that,  in  the  assault  on 
the  deceased,  he  may  have  acted  under  a  just  fear  of  danger  to 
his  own  life." 2  But,  if  the  threats  were  unknown  to  him,  the 
ground  of  their  admissibility  fails,  and  they  should  be  rejected.8 
Also,  — 

Recent  —  To  be  thus  admissible,  they  should  not  be  old  and 
stale  ;  the  expression  common  in  the  books  being,  that  they 
should  be  "recent."  No  exact  limit  of  time  has  been  made  by 
the  decisions ;  4  nor,  probably,  is  any  possible.  In  reason,  they 
should  not  be  of  so  long  ago  that  presumably  the  will  prompting 
them  has  relented.6    Hence,  — 

§  622.  Continuous  —  Connected.  —  If  there  are  repeated  threats, 
extending  through  a  considerable  period  of  time,  and  together 
they  constitute  one  connected  series  of  acts,  the  earlier  ones  may 
be  shown  in  connection  with  the  later,  when  any  are  admissible.6 
So,  if  a  part  only  have  been  made  known  to  the  prisoner,  the  un- 
communicated  ones  may  be  given  in  evidence  with  the  others.7 


v.  Jackson,  17  Misso.  644 ;  Halbert  v. 
The  State,  81  Texas,  857;  People  r. 
Glenn,  10  Cal.  32 ;  Williams  v.  The  State, 
2  Texas  Ap.  271. 

*  Powell  v.  The  State,  19  Ala.  677, 581. 

2  Pitman  v.  The  State,  22  Ark.  364, 
867 ;  Hudgins  v.  The  State,  2  Kelly,  173; 
Williams  v.  People,  54  111.  422;  Dupree 
v.  The  State,  88  Ala.  880 ;  Monroe  v.  The 
State,  6  Ga.  85;  The  State  v.  Harring- 
ton, 12  Nev.  125;  The  State  v.  Lee,  66 
Misso  166 ;  Howell  v.  The  State,  5  Ga. 
48 ;  Powell  v.  The  State,  52  Ala.  1 ;  The 
State  v.  Dodson,  4  Oregon,  64 ;  The  State 
p.  Abbott,  8  W.  Va.  741.  And  see  Peo- 
ple v.  Rector,  19  Wend.  569 ;  Campbell 
v.  People,  16  111.  17. 

'  Ante,  §  611 ;  Keener  v.  The  State, 
18  Ga.  194;  Atkins  v.  The  State,  16  Ark. 
568 ;  Newcomb  v.  The  State,  37  Missis. 
883;  Lingo  v.  The  State,  29  Ga.  470; 
Ooker  v.  The  State,  20  Ark.  53 ;  Powell 
o.  The  State,  19  Ala.  677 ;  Carr  v.  The 
State,  14  Ga.  858 ;  People  v.  Henderson, 
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28  Cal.  465;  Peterson  v.  The  State,  50 
Ga.  142 ;  The  State  u.  Gregor,  21  La.  An. 
478;  The  State  v.  McCoy,  29  La.  An. 
693 ;  The  State  v.  Maloy,  44  Iowa,  104; 
Edgar  v.  The  State,  43  Ala.  45 ;  People 
v.  Arnold,  16  Cal.  476 ;  The  State  v.  Har- 
ris, 59  Misso.  560;  Hudgins  v.  The  State, 
2  Kelly,  173 ;  The  State  v.  Jackson,  17 
Misso.  644;  The  State  v.  Ridgely,2  Har. 
&  McII.  120;  People  v.  Garbutt,  17  Mich. 
9.    See  post,  §  627. 

<  Monroe  v.  The  State,  6  Ga.  85;  The 
State  u.  Jackson,  17  Misso.  644;  The 
State  v.  Hays,  28tifoso.  287  See  Keener 
v.  The  State,  18  Ga.  *tf4. 

*  And  see  Vol.  I.  §  1110, 1111. 

•  The  State  v.  Sloan,  47  Misso.  604, 
610. 

7  Cornelius  v.  Commonwealth,  16  B. 
Monr.  589 ;  The  State  v.  Turpin,  77  N.  C. 
473;  Davidson  v.  People,  4  Col.  Ter.  145. 
And  see  Thrasher  ».  The  State,  3  Texas 
Ap.  281 ;  Aycock  v.  The  State,  2  Text* 
Ap.  881. 
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The  doctrine  of  the  res  gestce1  and  some  other  considerations 
support  these  rulings. 

§  623.  Threats  and  other  Utterances  of  the  Deceased  as  of  the 
lies  O-estce  and  as  Dying  Declarations :  — 

When  not  Admissible  —  (Deceased  not  Party  but  Third  Person).  — 

The  deceased  person  is  not  a  party  to  the  prosecution,  and  his 
utterances  are  hearsay  to  the  same  extent  as  those  of  any  other 
third  person.  Nor,  except  as  to  dying  declarations,2  does  the 
fact  that  he  is  dead  render  admissible  what  would  not  be  if  he 
had  survived  and  the  prosecution  were  for  the  battery.8  How- 
ever desirable  it  may  be  to  show  what  were  his  mental  condition 
and  purposes  at  a  particular  time,  the  rules  of  evidence  cannot 
be  violated ;  and,  if  death  has  removed  the  witness,  the  case  is 
the  common  one  of  lost  evidence,  the  recovery  whereof  is  beyond 
human  power.  The  declarations  of  the  deceased,  as  of  any  other 
third  person,  when  not  of  the  res  gestcef  or  dying  declarations,  or 
communicated  to  the  defendant  so  as  possibly  to  influence  his 
conduct,  are  excluded  by  rules  which  have  been  supposed  to  pro- 
mote justice  on  the  whole ;  at  all  events,  which  have  become 
parts  of  the  common  law,  not  within  the  discretion  of  the  courts 
to  set  aside.    Hence,  they  are  not  admissible.6    But,  — 

§  624.  Dying  Declarations.  —  In  these  cases  of  homicide,  and 
within  limits  explained  in  the  first  volume,  the  dying  declara- 
tions of  the  person  whose  life  is  extinguished  may  be  shown  as 
an  exception,  and  the  only  one,  to  the  rules  which  prevail  in 
other  criminal  causes.6  Common  to  all  causes,  criminal  and  civil, 
are  the  doctrines  of  the  — 

§  625.  Res  Gestae.  —  A  general  view  of  the  law  of  the  res  gestae 
—  that  is,  of  the  admissibility  in  evidence  of  the  whole  of  a 

>  VoL  I.  (  1068, 1084.  cent,  24  lows,  570;  Denton  p.  The  State, 
*  Vol.  L  §  1207  et  seq.  1  Swan,  Tenn.  279;  Kirby  v.  The  State, 

>  VoL  I.  §  1082  ;  Commonwealth  v.  9  Yerg.  888  ;  The  State  v.  Patrick,  8 
Densmore,  12  Allen,  585,  587,  588;  Lund  Jones,  N.  C.  448;  The  State  v<  Rash,  12 
v.  Tyngsborough,  9  Cosh.  86,  40.  Ire.  882. 

«  Vol.  I.  §  1068-1087.  *  Vol.  I.  §  1207-1216  ;  The  State  v. 

»  Fair©  v.  The  State,  58  Ala.  74  ;  Don*  Brnnetto,  18  La.  An.  45 ;  The  8tate  v. 

nelly  v.  The  State,  2  Dutcher,  468,  601 ;  Williams,  67  N.  C.  12 ;  Nelms  v.  The 

Binns  v.  The  State,  67  Ind.  46;  Com-  State,  18  Sm.  &  M.  500,  506;  Binns  v. 

monwealth  ».  Densmore,  12  Allen,  685;  The  State,  46  Ind.  811;  Smith  v.  The 

People  v.  McLaughlin,  44  Cal.  485;  The  State,  68  Ala.  486;  People  v.  Tbarra,  17 

Bute  r.  Dnla,  Phillips,  211 ;  Armistead  Cal.  166;  The  State  v.  McEvoy,  9  8.  O 

v.  The  State,  18  Ga.  704  ;  Jackson  v.  The  206. 
8tate,  62  Ala.  806 ;  The  State  v.  Via* 
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transaction  any  part  of  which  has  been  shown  to  the  jury  —  ap- 
pears in  the  first  volume.  The  transaction  need  not  be  on  one 
day,  but  it  may  be  continuous,  from  day  to  day.1  Within  this 
doctrine,  threats  and  declarations  of  the  deceased,  not  admissible 
on  other  principles,  may  often  be  competent.  But  it  is  impos- 
sible to  lay  down,  on  the  authorities,  any  practical  and  clearly- 
defined  rule  to  distinguish,  in  all  circumstances,  what  is  thus 
admissible  from  what  is  not.  Nor  are  the  authorities  harmoni- 
ous. In  accord  with  the  current  of  the  combined  adjudications,  in 
reason,  and  as  general  doctrine,  the  declarations  of  the  deceased, 
or  of  any  other  third  person  who  participated  in  the  transaction 
which  ended  in  death,  may  be  shown  when  either  they,  or  some 
fact  which  they  tend  to  explain,  may  be  deemed  a  part  of  such 
transaction,  whether  the  same  were  performed  on  one  day  or  ex- 
tended through  many  days ;  and  provided  that  either  the  declara- 
tion, or  the  fact  it  would  illustrate,  is  pertinent  to  the  main 
inquiry.2 

i  Vol.  I.  §1088-1087, 1111, 1126.  Barns  v.  The  State.  49  Ala.  870;  Rey- 
2  Numerous  minor  questions  hare  nolds  v.  The  State,  1  Kelly,  222 ;  Camp- 
arisen  within  the  scope  of  this  section,  bell  v.  People,  16  111.  17 ;  Autauga  v. 
On  a  trial  for  treason,  the  cry  of  a  mob,  Day  is,  32  Ala.  708 ;  The  State  v.  How- 
to  which  the  defendant  was  privy,  was  ard,  82  Vt.  380.  Again,  and  looking 
admitted  against  him.  Rex  v.  Gordon,  more  deeply  into  the  principle  governing 
21  Howell  St.  Tr.  485,  686.  Where,  on  these  cases,  a  homicide  is  not  always 
an  English  murder  trial,  it  was  shown  committed  in  an  instant  or  a  day ;  but 
that  the  last  time  the  deceased  was  seen  often  the  transaction  which  ends  in  death 
alive  she  was  leaving  her  lodgings,  Cock-  extends  through  a  series  of  days,  or  even 
burn,  C.  J.  permitted  the  witness  to  be  of  months.  And,  while  it  is  in  progress, 
asked,  whether  or  not,  on  leaving,  she  what  is  said  by  one  or  both  of  the  parties 
made  a  statement,  but  not  what  the  state-  thereto  will,  if  the  necessary  other  facta 
merit  was.  "  It  was  no  part  of  the  act  of  concur,  be  deemed  of  the  res  gesta. 
leaving/'  he  said,  "  but  only  an  incidental  Therefore  threats  by  the  deceased,  or 
remark.  It  was  only  a  statement  of  in-  other  declarations  by  him,  when  duly 
tention  which  might  or  might  not  hare  connected  with  any  part  of  such  transac- 
been  carried  out.  She  would  have  gone  tion,  may  be  shown  in  evidence  by  the 
away  under  any  circumstances."  Keg.  v.  prisoner  in  his  defence.  Pitman  v.  The 
Wainwright,  18  Cox  C.  C.  171,  172,  14  State,  22  Ark.  354;  People  v.  Arnold,  16 
Eng.  Rep.  628,  626;  a.  p.  adjudged  by  Cal.  476;  Monroe  v.  The  State,  5  Ga.  86; 
Bovill,  C.  J.  Reg.  v.  Pook,  18  Cox  C.  C.  Williams  v.  People,  64  111.  422;  Campbell 
172,  note,  14  Eng.  Rep.  625,  8  Rust.  v.  People,  16  111.  17 ;  Dixon  n.  The  State, 
Crimes,  6th  Eng.  ed.  851,  note.  This  13  Fla.  686 ;  The  State  v.  Sloan,  47  Misso. 
seems  to  be  contrary  to  Carroll  v.  The  604 ;  and  other  cases  to  be  cited  a*  we 
State,  8  Humph.  816.  But  other  A  men-  proceed.  What  state  of  facts  is  within 
can  cases  are  more  or  less  in  accord  with  this  rule,  and  what  is  not,  is  the  question 
this  ruling.  Kirby  v.  The  State,  9  Yerg.  of  difficulty.  In  England,  not  long  ago,  a 
888 ;  The  State  v.  Dula,  Phillips,  211 ;  man  was  tried  before  Mr.  Justice  Quain 
People  v.  Williams,  3  Abb.  Ap.  696 ;  The  for  the  murder  of  his  wife.  Evidence 
State  v.  Vincent,  24  Iowa,  570.  See  was  given  tending  to  show  that  he  often 
Hunt   v.  People,  3  Parker  C.  C.  569 ;  beat  her,  and  he  killed  her  with  a  poker. 
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§  626.    Continued  —  (Bodily  Condition  and    Sufferings  —  Men- 
tal). —  An  instance  of  the  doctrine  of  the  res  gestae  rendering  ad 

It  was  then  testified  against  him,  that,  a  case  no  better  can  be  had."  The  State 
week  before  the  killing,  the  wife  came  to  v.  Dart,  29  Conn.  158, 166.  So  the  courts 
the  house  of  the  witness  with  a  earring-  have  rejected  the  declarations  of  a  de 
knife  and  a  large  axe.  Thereupon  the  ceased  wife,  for  the  murder  of  whom  the 
witness  was  permitted  to  state  what  she  husband  was  on  trial,  that  she  had  been 
said ;  namely,  "  She  said, '  Please  to  put  guilty  of  adultery.  The  State  v.  Rash, 
them  up,  and  when  I  want  them  111  12  Ire.  882.  Also  declarations  of  the  de- 
fetch  them  ;  for  my  husband  always  ceased  that  he  was  afraid  another  person 
threatens  me  with  these,  and  when  they  than  the  prisoner  would  kill  him.  The 
are  out  of  the  way  1  feel  safer.' "  Reg.  State  v.  Patrick,  8  Jones,  N.  C.  448.  And 
v.  Edwards,  12  Cox  C.  C.  280,  4  Eng.  if,  therefore,  the  declaration  is  made  in 
Rep.  618.  Mr.  Moak  has  attached  to  this  connection  with  an  act,  it  is  not  admis- 
case,  as  reprinted  in  4  Eng.  Rep.,  a  note  sible  unless  the  act  is  also.  People  u. 
questioning,  on  a  considerable  collection  Williams,  8  Abb.  Ap.  606.  And  see 
of  authorities,  this  decision.  The  report  The  State  v.  Harris,  6°  Misso.  660.  If 
of  the  case  is  brief;  but,  assuming  that  a  two  persons,  each  in  the  absence  of  the 
series  of  threats  and  assaults  had  been  other,  prepare  for  a  hostile  encounter, 
shown,  extending  down  to  the  time  of  and,  on  meeting,  one  of  them  is  killed, 
the  fatal  blow,  making  the  evidence  that  the  preparations  would  seem  in  reason  to 
the  woman  carried  the  knife  and  axe  to  be  parts  of  the  one  transaction.  Then, 
a  neighbor's  house  admissible  as  a  part  on  a  trial  for  the  homicide,  the  declara- 
of  the  connected  series,  it  seems  to  me  tions  of  the  respective  parties,  while 
that  what  she  said  while  performing  this  making  the  preparations,  would  appear 
act  was  of  the  res  gesta,  and  therefore  to  constitute  parts  of  the  res  gestae.  In 
properly  admitted.  But  such  mere  words,  proper  circumstances,  therefore,  why 
unconnected  with  any  act,  would  not  be  should  they  not  be  admissible  ?  Thus, 
competent.  So  it  was  held  in  Indiana,  in  a  California  case,  it  appearing  that  the 
as  to  mere  declarations  of  the  deceased ;  deceased  had  a  pistol,  the  defendant  was 
the  court,  by  Pettit,  J.  observing :  "  We  permitted  to  prove  what  he  said  at  the 
think  the  books  may  be  searched  without  time  of  procuring  it.  "  This  declare- 
success,  to  find  a  case  where  the  state-  tion,"  observed  Baldwin,  J.,  "  being  made 
ments  of  a  murdered  man,  made  before  at  the  time  of  procuring  the  weapon,  was 
he  came  in  sight  or  hearing  of  his  slayer,  a  part  of  the  res  gesta,  and  illustrative  of 
can  be  given  in  evidence  against  the  ac-  the  transaction.  .  .  .  We  apprehend  that, 
cused  on  his  trial."  Cheek  v.  The  State,  if  a  man  goes  into  a  house,  borrows  a 
85  Ind.  492,  494.  This  may  be  putting  it  gun,  goes  out  with  it,  saying  that  he 
strong ;  but,  in  substance,  the  statement  means  to  use  it  on  another,  and  a  ren- 
ts doubtless  correct  as  applied  to  such  a  counter  happens  between  him  and  that 
case.  And,  on  the  same  principle,  in  other,  and  the  witnesses  who  see  the  diffi- 
Connecticut,  in  a  case  where  the  deceased  culty  differ,  or  the  circumstances  are 
was  an  aged  woman,  with  whom  the  pris-  equivocal  as  to  which  one  commences 
oner  was  living  as  her  hired  man,  and  the  affray,  some  light  might  be  thrown 
she  had  been  found  lying  on  "her  face  upon  this  question  conducing  to  or  to- 
dead,  in  a  pool  near  the  house,  and  the  wards  its  solution,  by  the  proof  of  these 
theory  of  the  defence  was  that  she  had  facts  as  to  A,  his  procuring  it,  and  his 
fall* :  into  it  in  a  fit,  evidence  was  re-  motives  in  doing  so."  People  v.  Arnold, 
jected  of  her  declaration,  made  about  a  16  Cal.  476, 481, 482.  So,  in  another  Cali- 
year  before,  that  she  was  subject  to  fits,  fornia  case,  where,  on  the  day  of  the 
and  had  several  times,  when  taken  with  homicide,  the  deceased  exhibited  to  a 
them,  fallen  on  her  face.  "  Hearsay  evi-  witness  a  pistol  which  was  present  at  the 
dence,"  said  Sanford,  J.,  "  is  not  ad  mis-  affray,  the  witness  was  permitted  to  tet- 
sible  merely  because  in  the  particular  tify  to  threats  made  by  the  deceased 
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missible  declarations  by  the  deceased  is  where  they  relate  to  his 

against  the  defendant  at  the  time  of  its  which  ended  in  the  murder  of  the  de- 
exhibition,  though  not  communicated  to  ceased,  the  latter,  just  before  the  fatal 
him.  This  decision  was  placed  on  the  result  transpired,  showed  a  pistol  to  a 
same  ground  as  the  other.  And  the  doc-  witness ;  and  this  high  tribunal  held  that 
trine  appears  to  be,  that,  the  exhibiting  the  witness  might  testify  to  his  words 
or  procuring  of  the  pistol  being  a  part  of  accompanying  this  act ;  namely,  that, 
the  transaction  which  ended  in  death,  to  with  this  pistol,  he  should  shoot  the  de- 
like  wise  was  what  the  man  said  while  fendant  before  morning.  Tliere  can  be 
exhibiting  or  procuring  it ;  all  was  of  the  no  doubt  of  the  correctness  of  this  de- 
res  gestae.  But  this  sort  of  testimony  is,  cision,  considered  apart  from  any  dicta 
like  any  other,  admissible  only  when  the  of  the  court,  or  that  it  well  illustrates  the 
matter  testified  to  is  relevant  to  the  issue,  general  doctrine.  For  further  cases  re- 
It  would  not,  therefore,  be  competent  in  Lating  to  this  question,  see  The  State  v. 
every  case.  To  explain  which,  Crockett,  Jackson,  17  Misto.  544 ;  Holler  v.  The 
J.  said :  "  If  a  deadly  rencounter  occurs  State,  87  Ind.  67 ;  Kirby  v.  The  State,  9 
between  two  persons,  in  which  one.  is  Yerg.  888 ;  Carroll  v.  The  State,  8 
killed,  and  if  the  survivor  claim  that  he  Humph.  816 ;  Bassham  v.  The  State,  88 
acted  in  self-defence,  the  evidence  of  Texas,  622 ;  Campbell  «.  People,  16  111. 
those  who  witnessed  the  transaction  may  17 ;  Keener  v.  The  State,  18  Ga.  194 ; 
leave  it  in  doubt  which  of  the  two  was  Lingo  w.  The  State,  29  Ga.  470.  In  these 
the  assailant.  There  may  even  be  very  cases,  the  reader  should  bear  in  mind, 
slight  proof  that  the  deceased  was  tfye  there  was  a  relevant  act  accompanying 
aggressor ;  and  yet,  if  it  be  established  the  declaration.  That  is  essential.  The 
that  shortly  before  the  affray  the  de-  State  v.  Gregor,  21  La.  An.  478 ;  Lund  v. 
ceased  armed  himself  with  a  deadly  Tyngsborough,  9  Cush.  86,  44 ;  Tomkies 
weapon,  declaring,  with  apparent  sin-  v.  Reynolds,  17  Ala.  109 ;  Sessions  v.  Lit- 
cerity  and  earnestness,  that  he  had  pro-  tie,  9  N.  H.  271 ;  Robertson  v.  Smith,  18 
cured  it  with  a  fixed  determination  to  Ala.  220;  Commonwealth  v.  O'Connor, 
take  the  life  of  his  adversary  on  sight,  it  11  Gray,  94 ;  Gilbert  v.  Gilbert,  22  Ala. 
cannot  be  denied  that  this  would  tend  in  529 ;  Fail  v.  Mc Arthur,  81  Ala.  20 ;  Pat- 
some  degree  to  corroborate  whatever  ten  v.  Ferguson,  18  N.  H.  628 ;  Morrill  v. 
other  evidence  there  was,  tending  to  show  Foster,  82  N.  H.  358 ;  Currier  v.  Boston, 
that  the  deceased  was  the  assailant.  Of  &c.  Railroad,  34  N.  H.  498 ;  People  v. 
itself,  and  unsupported  by  other  facts,  it  Williams,  8  Parker  C.  C.  84 ;  Bassham 
might,  and  probably  would,  be  deemed  v.  The  State,  88  Texas,  622.  But  doubt- 
wholly  insufficient  to  establish  the  fact  less  the  two  need  not  be  in  the  strictest 
proposed.  Nevertheless,  it  would  consti-  sense  simultaneous.  If  a  man  should  say, 
tute  an  item  of  proof,  tending,  it  might  "  I  am  going  to  shoot  A,  for  he  has  in- 
be  slightly,  but  still  in  some  degree,  suited  me,"  then  should  reach  out  his 
toward  the  conclusion  proposed  to  be  hand,  take  a  gun,  and  discharge  it ;  or,  if* 
established.  The  weight  to  be  attached  he  should  shoot  first,  and  add,  "  I  have 
to  it  is  for  the  jury  to  consider  in  con-  shot  A,  for  he  has  insulted  me,"  his 
nection  with  the  other  proofs ;  and  it  words,  in  either  case,  would  be  as  truly 
would  be  the  duty  of  the  court  to  explain  of  the  res  gestae  as  if  spoken  while  his 
to  the  jury  carefully  that  the  proof  was  finger  was  drawing  the  trigger.  But  how 
admitted  only  as  tending  to  corroborate  long  before  or  after  an  act  may  the  words 
whatever  other  evidence  there  was  that  be  spoken  and  still  be  of  the  res  gesttB  t 
the  deceased  was  the  assailant,  and  for  The  courts  have  never  answered  this 
no  other  purpose."  People  v.  Scoggins,  question  by  a  rule,  and  it  is  not  probable 
87  Cal.  676,  686.  A  case  like  these,  as  they  ever  can.  "  At  or  about  the  time," 
respects  the  facts,  was  that  of  Wiggins  v.  or  "  near,"  or  "  shortly  before,"  or  "  short- 
People,  98  U.  S.  465,  decided  by  the  Su-  ly  after,"  or  "  immediately  after,"  is  as 
preme  Court  of  the  United  States.  In  exact  as  they  have  come  to  the  solution 
the  course  of  a  series  of  transactions  of  the  difficulty  by  any  statement  of  time. 

278 


CHAP.  XXXIV.]        HOMICIDE  —  THE  EVIDENCE.  §  627 

physical  or  mental  feelings.1  Thus,  his  statements  after  being 
wounded,  explanatory  of  the  injury,  have  been  held  competent ; 
but  not  as  to  who  inflicted  it,  or  with  what  weapon.8  And,  in 
general  terms,  where,  in  the  particular  case,  the  health  of  the 
deceased  at  a  given  time  has  become  a  relevant  subject  of  in- 
quiry, what  he  then  said  of  it  may  be  shown  in  evidence.8  In 
like  manner,  in  reason,  where  it  is  permissible  to  prove  the  mu- 
tual relations  of  the  defendant  and  deceased,4  the  latter's  declara- 
tions indicating  love  or  hatred  may  be  received  in  connection 
with  the  other  facts  ;  the  same  as,  in  an  action  for  criminal  con- 
versation, where  the  terms  on  which  the  husband  and  wife  co- 
habited become  important,  her  letters  and  verbal  declarations  may 
be  given.5    But,  — 

§  627.  Threats  neither  communicated  nor  of  Res  Gestae.  —  Accord- 

Fitoian  v.  The  State,  22  Ark.  854;  Camp-  Lunny,  6  Cox  C.  C.  477  ;  Commonwealth 
bell  v.  People,  16  111.  17 ;  Reg.  v.  John-  o.  Haekett,  2  Allen,  186 ;  Binns  v.  The 
•on,  2  Car.  & K.  854  ;  Little  v.  Common-  State,  57  Ind.  46;  Ent whistler.  Feighner, 
wealth,  25  Grat.  921 ;  Hill  v.  Common-  60  Misso.  214;  Armistead  v.  The  State, 
wealth,  2  Grat.  594;  Reynolds  v.  The  18Ga.  704;  Jackson  ».  The  State,  62  Ala. 
State,  1  Kelly,  222;  Dixon  v.  The  State,  306;  Monday  v.  The  State,  82  Ga.  672; 
18  Fla.  686 ;  Barns  v.  The  State,  49  Ala.  Hunt  v.  People,  8  Parker  C.  C.  569 ; 
370 ;  Reg.  v.  Lunny,  6  Coz  C.  C.  477 ;  Faire  v  The  State,  58  Ala.  74 ;  Corn- 
Meek  v.  Perry,  86  Missis.  190.  The  in-  monwcalth  v.  McPike,  8  Cush.  181. 
quiry  would  appear  to  be  answered  more  1  Vol.  I.  §  1111;  Greenl.  Ev.  §  102; 
correctly  in  another  form  by  saying,  as  Insurance  Co.  v.  Mosley ,  8  Wal.  397 ;  The 
observed  in  the  first  volume,  that  the  State  v.  Harris,  63  N.  C.  1 ;  Illinois  Cen- 
declarations  "are  competent  whenever  tral  Railroad  p.  Sutton,  42  III.  438 ;  Looper 
near  enough  the  act,  either  before  or  v.  Bell,  1  Head,  873 ;  Phillips  v.  Kelly,  29 
after,  to  be  probably  prompted  by  the  Ala.  628;  Gray  v.  McLaughlin,  26  Iowa, 
same  motive,  and  apparently  to  consti-  279 ;  Hyatt  v.  Adams,  16  Mich.  180 ; 
tute  of  it  a  part."  Vol.  I.  §  1086 ;  West  Baker  v.  Griffin,  10  Bosw.  140 ;  Caldwell 
v.  The  State,  2  Texas  Ap.  460;  Insurance  v.  Murphy,  1  Kernan,  416. 
Co.  v.  Mosley,  8  Wal.  397 ;  Newcomb  v.  2  Denton  v.  The  State,  1  Swan,  Tenn. 
The  State,  87  Missis.  883;  Johnson  v.  279.  And  see  Smith  v.  The  State,  63 
Sherwin,  3  Gray,  374 ;  People  v.  Vernon,  Ala.  486 ;  People  v.  Robinson,  2  Parker 
85Cal.  49;  Mitchum  v.  The  State,  11  Ga.  C  C.  285;  The  State  v.  Wagner,  61 
615;  Handy  v.  Johnson,  5  Md.  450;  Maine,  178;  The  State  v.  Davidson,  80 
Goodwin  v.  Harrison,  1  Root,  80;  Rutland  Vt  877 ;  Vol.  I.  §  1111. 
v.  Hathorn,  86  Ga.  880;  Hart  v.  Powell,  *  Reg.  v.  Johnson,  2  Car.  &  K.  864; 
18  Ga.  635 ;  Monday  u.  The  State,  32  Ga.  Johnson  v.  The  State,  17  Ala.  618 ;  Howe 
672 ;  The  State  v.  Dominique,  30  Misso.  v.  Plainfield,  41  N.  H.  135 ;  Perkins  v. 
586;  People  v.  Henderson,  28  Cal.  465.  Concord  Railroad,  44  N.  H.  228;  Hunt  v. 
In  one  case  it  was  held,  that  a  person  in-  People,  8  Parker  C.  C.  569;  Lush  v.  Me- 
diated for  murder  cannot  give  in  evidence  Daniel,  13  Ire.  485;  Kent  v.  Lincoln,  82 
bis  own  conversations,  had  after  going  Vt.  691. 
half  a  mile  from  the  place  of  the  homi-         *  Post,  §  680. 

cide.    Gardner  v.  People,  3  Scam.  88.         '  Trelawney  v.  Coleman,  1  B.  &  Aid. 

See  Caw  v.  People,  8  Neb.  857 ;  Carroll  90 ;  Palmer  v.  Crook,  7  Gray,  418.    And 

v.  The  State,  8  Humph.  315 ;  Denton  v.  see  Preston  v.  Bowers,  18  Ohio  State,  1. 
The  State,  1  Swan,  Tenn.  279;  Reg.  v. 
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ing,  at  least,  to  the  current  of  the  authorities,1  under  no  circum- 
stances are  the  mere  uncommunicated  threats  of  the  deceased  — 
not  of  the  res  gestae  whereby  they  might  assist  to  explain  the 
transaction  or  some  pertinent  fact  connected  therewith,  nor  yet 
known  to  the  defendant  so  as  possibly  to  have  influenced  his 
conduct  in  even  the  slightest  degree — admissible  in  his  behalf. 
But  from  a  few  of  the  courts  there  are  dicta  and  possibly  de- 
cisions to  the  effect,  that,  if  the  evidence  as  to  what  took  place 
at  the  fatal  encounter,  is  entirely  circumstantial,  and  it  is  impor- 
tant to  know  from  which  party  the  blows  or  other  violence  com- 
menced, a  prior  threat  from  the  deceased,  neither  communicated 
nor  of  the  res  gestae,  may  be  received  to  this  particular  question 
only,  as  of  some,  not  much,  weight  among  the  presumptions.8 
A  doctrine  going  so  far  as  this  cannot  be  reconciled  with  the  rule 
in  the  law  of  evidence  which  rejects  hearsay.  Nor  is  it  consistent 
with  the  limitations  laid  down  in  the  law  of  dying  declarations ; 

1  Ante,  §  619-621.  See  particularly  communicated  to  defendant.  The  evi- 
the  cases  cited  at  §  621 ;  The  State  v.  dence  is  not  relevant  to  show  the  quo  animo 
Maloy,  44  Iowa,  104 ;  The  State  v.  El-  of  the  defendant ;  but  it  may  be  relevant 
liott,  45  Iowa,  486,  490.  to  show  that,  at  the  time  of  the  meeting, 

2  It  is  impossible  to  say  what  cases,  if  the  deceased  was  seeking  defendant's 
any,  ought  to  be  cited  to  this  proposition ;  life."  Now,  if  by  "attitude"  is  here 
but  perhaps  a  writer  arguing  in  favor  of  meant  the  deceased's  mental  feelings  and 
it  would  set  down  the  following,  with,  it  purposes, — as,  love  or  hate  for  the  de- 
may  be,  some  others :  Stokes  v.  People,  fendant,  or  the  resolve  to  kill  or  spare 
68  N.  Y.  164 ;  Wiggins  v.  People,  93  U.  S.  him,  —the  statement  is  simply,  that,  the 
466  (where  are  also  cited  Keener  v.  The  relevancy  of  the  mental  condition  being 
State,  18  Ga.  194 ;  Campbell  r.  People,  premised,  the  natural  expressions  of  it  — 
16  111.  17;  Holler  v.  The  State,  87  Ind.  namely,  threats— will  tend  to  prove  it; 
67 ;  People  v.  Arnold,  16  Cal.  476 ;  Peo-  but,  if  not  communicated  to  the  defend- 
pie  v.  Scoggins,  87  Cal.  676) ;  Johnson  ant,  will  not  tend  to  prove  what  was  in 
v.  The  State,  64  Missis.  430;  The  State  the  latter's  mind.  There  can  be  no  doubt 
v.  Elkins,  63  Misso.  169 ;  Pitman  v.  The  of  this.  It  is  simply  that  branch  of  the 
State,  22  Ark.  864 ;  Stapp  v.  The  State,  doctrine  of  the  res  ge$ta>  which  was  ex- 
1  Texas  Ap.  784,  739.  See  Riddle  v.  plained  in  the  last  section.  And,  if  this 
Brown,  20  Ala.  412.  In  Wiggins  v.  Peo-  is  the  whole  of  what  is  assumed  to  be  a 
pie,  supra,  the  doctrine,  which  was  ad-  new  doctrine,  the  judges  and  others  have 
mitted  by  the  counsel  on  both  sides,  and  wasted  many  words  in  its  discussion, 
therefore  accepted  by  the  court  without  To  rendor  a  threat  or  any  thing  else  ad- 
looking  into  the  question  so  as  to  decide  missible  as  a  part  of  the  res  geste,  no 
any  thing  on  this  point,  was,  as  copied  mortal  ever  dreamed,  in  the  past  or  the 
by  the  learned  judge,  in  the  following  present,  that,  of  necessity,  and  under  all 
words,  adopted  also  in  one  or  two  of  the  circumstances,  it  must  have  been  known 
other  cases  :  •'  Where  the  question  is  as  to  the  defendant.  The  doctrine  which 
to  what  was  deceased's  attitude  at  the  holds  uncommunicated  threats  admissible 
time  of  the  fatal  encounter,  recent  threats  has  been  supposed  to  be  something  dif- 
may  become  relevant  to  show  that  this  ferent  from  this,  and  such  as  is  stated  in 
attitude  was  one  hostile  to  the  defend-  my  text;  and,  if  it  is  not,  the  talk  about 
ant,  even  though  such  threats  were  not  it  in  the  books  is  a  mere  farce. 
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nor  yet  with  those  of  the  res  ge&tce,  so  nicely  established  by  the 
adjudications  of  the  past.  If  it  is  competent  thus  to  overturn 
what  is  fundamental  in  our  jurisprudence,  then  we  have  no  law 
other  than  the  statutes,  and  each  judge  is  simply  to  follow  what 
is  right  in  his  own  eyes.  But  it  is  not  possible  to  say,  on  the  late 
adjudications,  that  any  of  the  courts  have  gone  so  far.  There 
have  been  discussions  wherein  essential  distinctions  were  not 
present  to  the  judicial  thoughts.  In  some  of  the  cases  the  ques- 
tion has  been  inextricably  blended  with  that  of  the  res  gestce. 
In  others,  "  uncommunicated  threats  "  are  spoken  of  in  a  manner 
to  leave  it  uncertain  what  account  was  taken  of  such  as  were  of 
the  res  gestce.  In  still  others,  decision  and  dicta  are  not  in  accord. 
And,  to  ascertain  positively  what  is  meant,  and  by  whom  or 
whether  by  any  a  doctrine  assumed  by  us  to  be  unsound  is  main- 
tained, we  must  look  into  utterances  and  judgments  yet  lying  in 
the  future. 


III.    The  Character,  Conduct,  and  Utterances  of  the  Defendant^ 

and  his  Relations  with  the  Deceased. 

§  628.  Already  considered.  —  Most  of  the  questions  under  this 
sub-title  were  considered  in  the  first  volume  ;  as, — 

Gharaoter.  —  The  defendant's  privilege  to  put  his  good  charac- 
ter in  evidence.1 

Another  Crime.  —  Showing  against  him  the  commission  of  a 
crime  other  than  the  one  charged.3  It  is  not  often,  in  homicide 
cases,  that  this  evidence  will  be  relevant.8  But,  if  thereby  a 
series  of  committed  wrongs,  illustrating  one  another,  will  appear, 
and  the  homicide  in  question  is  one,4  or  if  a  motive  for  the  killing 
will  be  disclosed,6  and  in  various  other  circumstances,6  this  evi- 
dence is  competent. 

Confessions  and  Admissions. — The  doctrine  of  confessions  and  ad- 
missions is  also  explained  at  length  in  the  first  volume.7    Also, — 


*  Vol.  I.  §  1112-1119;  People  v.  Gar- 
butt,  17  Mich.  9 ;  Hall  v.  The  State,  40 
Ala.  698 ;  Hogan  v.  The  State,  86  Wis. 
226. 

»  Vol.  I.  §  1120-1129. 
>  The  State  v.  Lapage,  57  N.  H.  246; 
The  State  w.  Hoyt,  13  Minn.  182. 

*  Reg.  v.  Cotton,  12  Cox  C.  C.  400,  6 
Eng.  Rep.  479;  Reg.  v.  Roden,  12  Cos 


C.  C.  680, 10  Eng.  Rep.  611.  See  Reg. 
v.  Winslow,  8  Cox  C.  C.  897 ;  Shaffher  v. 
Commonwealth,  22  Smith,  Pa.  60 ;  Glory 
v.  The  State,  18  Ark.  236. 

•  Mask  r.  The  State,  32  Missis.  406. 
See  Stafford  v.  The  State,  66  Ga.  591. 

«  Templeton  v.  People,  27  Mich.  601 ; 
Dunn  v.  The  State,  2  Pike,  229. 

'  Vol.  I.  {  1217-1262;  The  State  v. 
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§  629.  Conduot  of  Defendant  —  In  the  first  volume  are  stated 
the  general  rules  relating  to  the  effect,  in  evidence,  of  the 
defendant's  conduct  after  the  offence  is  supposed  to  have  been 
committed.1    So  his  conduct  before  may  be  important ;  as,  — 

Threats.  —  Prior  threats  by  the  defendant  against  the  deceased 
are  relevant.2    And,  in  other  respects,  — 

Prior  Malice.  —  His  prior  malice  toward  the  deceased  is  always 
competent  in  proof.  It  need  not  be  intense,  but  it  is  likewise 
admissible  when  it  extends  simply  to  the  lower  degrees  of  ill 
feeling.8  Remoteness  of  time  will  weaken  the  effect  of  this  evi- 
dence, and  in  some  cases  justify  its  exclusion.4  It  is  introduced 
in  explanation  of  motives ;  and  — 

Motive.  —  Any  motive,  rendering  the  killing  probable,  or  ex- 
plaining it  against  inherent  probabilities,  or  otherwise  helpful  to 
the  jury  as  a  circumstance  in  the  case,  may  be  shown  against  the 
defendant.6 

§  630.  Mutual  Relations.  —  On  the  question  of  motive,  the 
mutual  relations  of  the  defendant  and  deceased,  at  and  before  the 
time  of  the  killing,  become  important.6    This  includes,  among 


k 


Jones,  70  N.  C.  680;  Clough  v.  The 
State,  7  Neb.  820;  The  State  v.  Wil- 
liams, 68  N.  C.  60;  Aikin  v.  The  State, 
86  Ala.  399 ;  Meeks  v.  The  State,  61  Ga. 
429;  The  State  v.  Shuford,  69  N.  C. 
486 ;  The  State  v.  Graham,  68  N.  C.  247 ; 
Kehoe  v.  Commonwealth,  4  Norris,  Pa. 
127. 

i  Vol.  I.  §  1247-1264 ;  Commonwealth 
v.  James,  99  Mass.  488 ;  The  State  v. 
Hinkle,  6  Iowa,  880 ;  Dillin  v.  People,  8 
Mich.  857;  St.  Louis  v.  The  State,  8 
Neb.  406;  Morrow  v.  The  State,  48  Ind. 
482;  People  ».  Bodine,  1  Denio,  281; 
Campbell  v.  The  State,  28  Ala.  44;  Com- 
monwealth v.  Hersey,  2  Allen,  173;  Way- 
bright  v.  The  State,  66  Ind.  122. 

*  Vol.  I.  §  1110;  McPherson  ©.The 
State,  22  Ga.  478 ;  The  State  v.  Walsh, 
6  Nev.  315:  The  State  t>.  Brown,  68 
Misso.  439 ;  Commonwealth  v.  Madan, 
102  Mass.  1 ;  Johnson  v.  Commonwealth, 
9  Bush,  224 ;  Vincent  v.  The  State,  8 
Texas  Ap.  678. 

*  Mimms  v.  The  State,  16  Ohio  State, 
222;  Long  v.  The  State,  62  Missis.  23; 
The  State  v.  Anderson,  4  Nev.  265;  Stone 
v.  The  State,  4  Humph.  27 ;  The  State  v. 
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Driscoll,  44  Iowa,  66;  Aycock  o.  The 
State,  2  Texas  Ap.  881. 

*  Reg.  v.  Hagan,  12  Cox  C.  C.  867,  4 
Eng.  Rep.  606 ;  Terrell  v.  Commonwealth, 
18  Bush,  246. 

8  Vol.  I.  §  1107 ;  Fraser  v.  The  State, 
65  Ga.  826 ;  Howser  v.  Commonwealth, 
1  Smith,  Pa.  332;  St.  Louis  v.  The  State, 
8  Neb.  406;  Tempieton  v.  People,  27 
Mich.  601 ;  Noles  v.  The  State,  26  Ala. 
81 ;  Rex  v.  Clewes,  4  Car.  &  P.  221 ; 
Stout  v.  People,  4  Parker  C.  C.  71; 
Dunn  v.  The  State,  2  Pike,  229;  Binna 
v.  The  State,  67  Ind.  46 ;  Carroll  v.  Com- 
monwealth, 8  Norris,  Pa.  107 ;  Campbell 
v.  Commonwealth,  3  Norris,  Pa.  187; 
Johnson  v.  The  State,  17  Ala.  618;  The 
State  v.  Green,  86  Conn.  203 ;  The  State 
v.  Hinkle,  6  Iowa,  880 ;  Coward  v.  The 
State,  6  Texas  Ap.  69 ;  Hester  v.  Com- 
monwealth, 4  Norris,  Pa.  189;  Baalam 
v.  The  State,  17  Ala.  451 ;  Kennedy  v. 
People.  89  N.  T.  246;  The  State  v.  John- 
son, 80  La.  An.  921. 

•  The  State  v.  Mahly,  68  Misso.  815; 
Turner  v.  Commonwealth,  6  Norris,  Pa. 
54 ;  Wellar  v.  People,  80  Mich.  16,  22 ; 
Hunter  v.  The  State,  43  Ga.  488 ;  Ruther- 
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the  rest,  their  mutual  temper,  and  their  feelings  toward  each 
other.1  For  example,  that  the  defendant  husband,  and  the  wife 
he  is  charged  with  murdering,  "  quarrelled,"  may  be  shown.2 
So  may  be  his  ill  treatment  of  her,8  or  her  complaint  against  him 
before  a  magistrate  as  a  disorderly'  person.4  So  also  may  be  his 
opinion  that  she  was  unfaithful  to  his  bed.5  Or,  a  prior  diffi 
culty,  but  not  the  particulars  of  it  unless  relevant,  between 
any  defendant  and  the  deceased,  may  be  given  in  evidence.6 
Again,  — 

Relative  Strength.  —  The  relative  strength  of  the  defendant  and 
deceased  may,  where  the  other  facts  render  it  material,  be  shown.7 

IV.  Expert  Testimony. 

§  631.  In  General  —  The  general  doctrine  as  to  the  testimony 
of  experts  is  explained  in  the  first  volume.8  Something  more  of 
it  will  appear  in  this  volume,  under  the  title  "  Insanity."  9  Evi- 
dence of  this  class  is  often  pertinent  in  homicide  cases ;  as  to,  for 
example,  — 

Poisons. — The  effects  of  different  poisons,  alike  on  the  system 

ford   v.  Commonwealth,  18  Bush,  608;  marriage  relation  that  he  would  not  mur- 

Stephens  v.  People,  4  Parker  C.  C.  396 ;  der  hie  own  wife.    Said  Hosmer,  C.  J. : 

Commander   v.  The  State,  60  Ala.  1 ;  "  The  proof  alluded  to  would  not  estab- 

People  v.  Horton,  4  Mich.  67 ;  Murphy  v.  lish  the  position,  if  the  wife  were  killed. 

People,  68  N.  T.  590  ;    Hendrickson  v.  that  her  husband  perpetrated  the  act,  or 

People,  6  Seld.  18.  that  it  was  of  malice  aforethought;  but 

1  Hay nes  v.  The  State,  17  Ga.  465 ;  the  presumption  created  by  the  marital 

The  State  v.  Ford,  1  Speers,  146 ;  Breen  relation  would  be  repelled,  and  a  weight 

v.  People,  4  Parker  C.  C.  880 ;  Haile  v.  given    to   the  other  proof  in  the  case 

The  State,  1  Swan,  Tenn.  248 ;  McMillen  which  it  would  not  otherwise  possess." 

v.  The  State,  13  Misso.  80  ;  People  v.  The  State  v.  Watkins,  9  Conn.  47,  53,  54. 

Dennis,  89  Cal.  625.  Also,  as  repelling  any  presumption  from 

?  The  State  v.  Langford,  Busbee,  486,  conjugal  affection,  on  a  trial  for  the  mur- 

*  The  State  v.  Rash,  12  Ire.  382.  der  of  a  woman  with  whom  the  defend- 

*  People  v.  Williams,  3  Parker  C.  C.  ant  was  cohabiting  as  his  wife,  it  may 
84.  And  see  McCann  v.  People,  3  Parker  be  shown,  that,  having  a  wife  Hying,  he 
C.  C.  272.  married  the  deceased  under  an  assumed 

*  Fisher  v.  People,  23  111.  288,  285,  name,  imposed  on  her  by  false  letters  and 
295 ;  McCann  v.  People,  supra.  papers,  and  five  weeks  after  her  death 

*  Tarver  p.  The  State,  43  Ala.  854 ;  married  another  woman.  The  State  v. 
Pound  v.  The  State,  48  6a.  88;  McLean  Green,  85  Conn.  208. 

v.  The  State,  16  Ala.  672.    Where  the         '  Wellar  v.  People,  80  Mich.  16 ;  Wise 

fact  of  the  killing  appears  by  no  direct  v.  The  State,  2  Kan.  419.    See  The  Stat* 

evidence,  an  adulterous  intercourse  be-  v.  Shoultz,  25  Misso.  128, 146. 

tween  the  prisoner  and  a  woman  other         s  Vol.  I.  §  1179. 

than  the  wife  U  competent  against  him,         *  Post,  {  688-687.     And   see   ante, 

as  rebutting  the  presumption  from  the  {  482  c. 
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generally  and  in  the  individual  instance,  applied  internally  or 
externally,  may  be  shown  by  this  evidence.1 

'Wounds.  —  An  expert  may  give  his  opinion  upon  the  wounds 
appearing  in  the  case,  the  time  when  they  were  made,  their  prob- 
ably mortal  nature  or  otherwise,  their  respective  influence  in 
producing  the  death,  and  whatever  else  of  the  sort  is  within  the 
special  range  of  medical  and  surgical  knowledge  and  skill,  when, 
under  the  other  facts  and  the  contentions,  this  sort  of  inquiry  is 
pertinent  to  the  issue.2 

Pregnancy  —  may  be  shown  by  experts.8 

Blood  Stains,  —  or  stains  claimed  to  be  such,  may  be  explained 
by  them.  And  persons  not  experts  may  testify  whether  or  not 
spots  seen  by  them  appeared  to  be  from  blood.4 

Cause  of  Death.  —  An  expert  may  say  what,  upon  assumed  facts, 
was  in  his  opinion  the  cause  of  the  death.6  But  commonly  or 
often  the  jury  may  be  sufficiently  informed  of  the  cause  of  a  death 
without  help  from  experts.6  ' 

§  632.  Who  are  Experts.  —  For  these  purposes,  any  person 
specially  versed  in  the  subject  to  which  the  inquiry  relates  may 
be  examined  as  an  expert.7  The  ordinary  expert  in  this  class 
of  causes  is  a  practising  physician  or  surgeon  ;  but,  on  many 
questions,  chemists  are  equally,  and,  on  some,  more,  competent.8 


L 


1  Rex  v.  Long,  4  Car.  &  P.  398;  Peo- 
ple t>.  Williams,  8  Parker  C.  C.  84 ;  The 
State  v.  Cook,  17  Kan.  392 ;  Hartung  v, 
People,  4  Parker  C.  C.  819;  People  v. 
Hartung,  4  Parker  C.  C.  256;  Stephens 
v.  People,  4  Parker  C.  C.  896 ;  The  State 
v.  Hinkle,  6  Iowa,  880;  The  State  v. 
Bowman,  80  N.  C.  482. 

3  Rumsey  v.  People,  19  N.  Y.  41 ; 
Curry  v.  The  State,  6  Neb.  412;  Wilson 
v.  People,  4  Parker  C.  C.  619;  Linsday 
w.  People,  63  N.  Y.  148;  The  State  v. 
Morphy,  83  Iowa,  270;  Davis  v.  The 
State,  38  Md.  15,  43 ;  People  v.  Rogers, 
18  Abb.  n.  s.  370  ;  Commonwealth  v. 
Piper,  120  Mass.  185 ;  Rosenbaum  v.  The 
State,  83  Ala.  854  ;  The  State  v.  Knight, 
48  Maine,  11 ;  Henry  v.  The  State,  11 
Humph.  224 ;  People  v.  Kerrains,  1 
Thomp.  &  C.  333  ;  Saunders  v.  The 
8tate,  37  Texas,  710 ;  The  State  v.  Har- 
ris, 63  N.  C.  1 ;  Kennedy  v.  People,  39 
N.  Y.  246 ;  Wendell  v.  Troy,  39  Barb. 
829;  Fort  v.  Brown,  46  Barb.  866;  An- 
thony v.  Smith,  4  Bosw.  503. 
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>  The  State  v.  Smith,  32  Maine,  369. 

«  People  v.  Gonzalez,  85  N.  Y.  49; 
Commonwealth  v.  Sturtivant,  117  Mass. 
122;  People  v.  Bell,  49  Cal.  485;  The 
State  v.  Knight,  43  Maine,  11. 

»  The  State  v.  Bowman,  78  N.  C.  509; 
Shelton  v.  The  State,  84  Texas,  662 ;  The 
State  v.  Smith,  82  Maine,  369 ;  Common- 
wealth v.  Livingston,  14  Grat  592 ;  The 
State  v.  Jones,  68  N.  C.  443 ;  The  State 
v.  Bailey,  4  La.  An.  876. 

•  Stafford  v.  The  State,  55  Ga.  591. 

T  Vol.  I.  §  1179;  Tunis  v.  Kidd,  12 
Ala.  648;  Tatum  v.  Mohr,  21  Ark.  349 
Rowell  v.  Lowell,  11  Gray,  429;  Emer 
son  t\  Lowell  Gas  Light  Co.,  6  Allen,  146 
New  Orleans,  &c.  Railroad  v.  Allbritton 
38  Missis.  242  ;  Lush  v.  McDaniel,  13  Ire 
485;  The  State  r.  Terrell,  12  Rich.  321 
Bierce  v.  Stocking,  11  Gray,  174. 

9  Hartung  v.  People,  4  Parker  C.  C. 
319;  The  State  v.  Cook,  17  Kan.  392; 
Reg.  v.  Holden,  8  Car.  &  P.  006;  The 
State  v.  Hinkle,  6  Iowa,  880. 
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V.   Other  Questions  of  Evidence. 

§  683.  Of  what  Nature.  —  The  remaining  questions  of  evidence, 
connected  with  homicides,  depend  on  principles  applicable  equally 
in  other  offences,  and  even  in  civil  causes.  Only  a  few  particu- 
lars will  here  be  mentioned ;  as,  — 

Res  Gtettse.  —  Not  only  in  circumstances  stated  in  prior  discus- 
sions,1 but  in  others,  it  is  important,  where  so  much  depends  on 
circumstantial  evidence  as  in  most  homicide  cases,  to  lay  the 
whole  of  the  transaction  before  the  jury.2  Even  the  condition  of 
the  ground  and  the  surroundings  may  in  general  be  properly 
shown.8  So  may  be  wounds  not  mentioned  in  the  indictment.4 
And  — 

Third  Persons.  —  What  is  done  or  said  by  a  third  person,  or  his 
feelings  toward  the  parties,  will  be  competent  in  some  circum- 
stances, not  in  others,  —  questions  depending  on  the  general  rules 
of  evidence.6 

§  634.  Drunkenness  —  of  the  defendant  may  sometimes  be 
shown  in  defence  ;  but  under  what  circumstances,  and  with 
what  effect,  are  explained  in  another  connection.6 

§  635.    Prior  Conviotion  for  the  Assault  —  We  have  seen  that, 

if  one  is  convicted  for  the  battery  of  another,  and  afterward, 
within  a  year  and  a  day,  the  injured  person  dies  of  the  wounds, 
the  former  proceeding  is  not  a  bar  to  an  indictment  for  the  homi- 
cide.    It  has  also  been  held,  that,  on  the  trial  for  the  latter,  the 


i  Vol.  I.  §  1088-1087 ;  ante,  §  025-627. 

*  Commonwealth  v.  Sturtivant,  117 
Mass.  122  ;  O'Mara  v.  Commonwealth, 
25  Smith,  Pa.  424  ;  The  State  v.  Tester- 
man,  68  Misso.  408 ;  Fernandez  v.  The 
State,  4  Texas  Ap.  419 ;  Brown  v.  Com- 
monwealth, 26  Smith,  Pa.  819;  People  v. 
Murphy,  45  Cal  137  ;  Hawkins  v.  The 
State,  25  Ga.  207 ;  Hofler  v.  The  State, 
16  Ark.  634  ;  People  i\  Swenson,  49  Cal. 
888 ;  Harris  v.  The  State,  58  Ga.  640 ; 
Kehoe  v.  Commonwealth,  4  Norris,  Pa. 
127  ;  People  v.  Shea,  8  Cal.  588;  Aaron 
v.  The  State,  81  Ga.  167 ;  Gatlin  v.  The 
State,  5  Texas  Ap.  681 ;  Ruloff  v.  Peo- 
ple, 46  N.  Y.  213 ;  Wynne  v.  The  State, 
66  Ga.  113;  Commonwealth  p.  Wood- 
ward, 102  Mass.  lf>">. 


1  Caw  v.  People,  8  Neb.  857 ;  Reg.  v. 
Leggett,  8  Car.  &  P.  191. 

*  The  State  r.  Hoyt,  13  Minn.  182. 

*  Boothe  v  The  State,  4  Texas  Ap. 
202;  Campbell  v.  The  State,  23  Ala.  44; 
Hackett  v.  People,  54  Barb.  870 ;  Craw- 
ford v.  The  State,  12  Ga.  142;  Crookham 
v.  The  State,  6  W.  Va.  610  ;  Rufer  v. 
The  State,  25  Ohio  State,  464  ;  The  State 
v.  Davis,  77  N.  C.  483 ;  Mention  v.  The 
State,  51  Ind.  14 ;  Davis  v.  The  State,  8 
Texas  Ap.  91 ;  New  comb  v.  The  State, 
87  Missis.  383 ;  Walrath  v.  The  State,  8 
Neb.  80. 

*  Crim.  Law,  I.  §  897-416;  The  State 
v.  White,  14  Kan.  588 ;  Smith  v.  The 
State,  4  Neb.  277  ;  Pirtle  v.  The  State,  9 
Humph.  663 ;  The  State  v.  Tatro,  60  Vt. 
483 ;  Cluck  v.  The  State,  40  Ind.  268. 
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record  of  the  former  conviction  is  competent  evidence  of  the  fact 
of  such  conviction,1  and  is  conclusive  of  the  unjustifiable  charac- 
ter of  the  battery.2 

§  636.  Name  of  Deceased.  —  We  have  seen  with  what  accuracy 
the  name  of  the  deceased  must  be  proved  as  laid,8  and  have  seen 
something  of  the  evidence.4  In  one  case,  he  was  shown  to  have 
been  at  an  inn  three  days.  The  innkeeper  asked  him  his  name, 
and  he  made  answer ;  then  letters  came  directed  to  the  name  thus 
given,  and  he  received  them;  and  it  was  ruled,  that  the  inn- 
keeper might  be  permitted  to  state  what  this  name  was.  UI 
think,"  said  Patteson,  J.  "  it  is  evidence  to  show  the  name  by 
which  he  was  usually  known."  6 

§  687.  Combined  Evidence.  —  The  combined  evidence  must 
cover  the  whole  case,6  and  be  adequate  in  general  and  as  to  all 
the  parts.7 


1  Commonwealth  v.  McPike,  S  Cush. 
181. 

2  Commonwealth  v.  Evans,  101  Mast. 
86.  Compare  with  Reg.  v.  Morris,  Law 
Eep.  1  C.  C.  90, 10  Cox  C.  C.  480. 

»  Vol.  I.  S  488,  681-689  b. 

*  Ante,  §  506-611. 

*  Rex  v.  Timmins,  7  Car.  &  P.  499. 

*  Vol.  I.  §  1062-1066. 

7  Lineday  v.  People,  68  N.  T.  148; 
Reg.  v.  Hopkins,  8  Car.  &  P.  591 ;  Wilson 
v.  The  State,  48  Texas,  472;  Clough 
v  The  State,  7  Neb.  820;  Weeden  p. 
The  State,  41  Texas,   84;    Garrett   v. 
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The  State,  41  Texas,  680 ;  Lille  j  v.  The 
State,  41  Texas,  489 ;  Marshall  v.  The 
State,  5  Texas  Ap.  273;  Cox  v.  The 
State,  6  Texas  Ap.  493 ;  Powell  v.  The 
State,  8  Texas  Ap.  630;  Green  v.  Com- 
monwealth, 2  Norris,  Pa.  76 ;  Williams  v. 
The  State,  8  Texas  Ap.  128;  Lopes  v. 
The  State,  2  Texas  Ap.  204 ;  People  r. 
Ah  Kong,  49  Cal.  6;  People  v.  Shay,  4 
Parker  C.  C.  844;  Kelsoe  v.  The  State, 
47  Ala.  678;  Stiles  v.  The  State,  57  Ga. 
183;  People  v.  San  Martin,  2  Cal.  484; 
Monroe  v.  The  State,  23  Texas,  210; 
People  v.  Hartung,  4  Parker  C.  C.  256. 
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CHAPTER  XXXV. 

HOMICIDE,  AS  TO  QUESTIONS  OP  PRACTICE. 

§  638.  County,  &o.  —  The  county  or  other  locality  wherein  the 
indictment  is  to  be  brought,  and  the  allegations  and  proof  of  it, 
are  considered  in  other  connections,  both  as  to  the  general  doc- 
trine, and,  in  a  measure,  as  to  this  particular  offence.1  Evidence 
that,  on  the  evening  of  the  alleged  murder,  the  defendant  and 
deceased  were  together  going  from  one  county  toward  another, 
where  the  dead  body  was  found,  was  held  to  sustain  an  allega- 
tion of  venue  in  the  latter.2 

§  638  a.  Charge  to  Jury.  —  The  charge  of  the  court  to  the  jury 
should  follow  the  rules  laid  down  in  the  first  volume.8  For 
example,  it  should  give  the  law  of  whatever  degree  of  the  offence 
the  evidence  tends  to  prove,  but  not  of  other  degrees.4  And  in 
other  particulars  it  should  state,  and  correctly,  all  the  law  appli- 
cable to  the  individual  case,  as  appearing  in  the  allegations  and 
proofs ;  but  none  which,  though  abstractly  correct,  is  not  appli- 
cable.6   Nor  need  the  judge  extend  his  charge  to  matters  not 

1  Vol.  I.  §  45  et  ieq.,  860  et  seq. ;  C.  C.  277 ;  Rex  v.  Coombes,  1  Leach,  4th 

Crim.  Law,  I.  §  110-117;  Rex  v.  Hel-  ed.  888, 1  East  P.  C.  867 ;  Robbing  v.  The 

sham,  4  Car.  &  P.  894 ;  Rex  v.  Sawyer,  State,  8  Ohio  State,  131 ;  United  States 

Russ.  &  Ry.  294;  United  States  v.  Ira-  v.  Demarchi,  5  Blatch.  84;  The  State  v. 

bert,  4  Wash.  C.  C.  702;  The  State  v.  Testerraan,  68  Misso.  408. 
Dunkley,  8  Ire.  116 ;  Rex  v.  Depardo,  1         a  Beavers  v.  The  State,  68  Ind.  580. 

Taunt.  26,  Rubs.  &  Ry.  184 ;  Common-  And  see  Riggs  v.  The  State,  80  Missis, 

wealth  v.  Linton,  2  Va.  Cas.  206  ;  Reg.  v.  685. 
Grand  Junction  Railway,  3  Per.  &  D.  67,         *  Vol.  I.  §  976-982  a. 
note,  11  A.  &  £.  128,  note ;  Reg.  v.  Azzo-         *  Vol.  I.  §  980;   Hodges  v.  The  State, 

pardi,  1  Car.  &  K.  203,  2  Moody,  288;  8  Texas  Ap.  470;  The  State  v.  Green,  66 

Riley  v.  The  State,  9  Humph.  646 ;  Bau-  Misso.  681 ;  The  State  v.  Wieners,  66 

son  v.  Offley,  3  Salk.  88 ;  Stoughton  v.  Misso.  18.    But  see  Jones  v.  The  State, 

The  State,  18  Sm.  &  M.  256;  Nash  v.  29  Ga.  594. 

The  State,  2  Greene,  Iowa,  286;  Com-         »  Ante,  §  604;  Lister  v.  The  State,  8 

monwealth  v.  Parker,  2  Pick.  550 ;  Dula  Texas  Ap.  17  ;  Gladden  v.  The  State,  12 

v.  The  State,  8  Terg.  611;  Rex  v.  De  Fla.  662;  The  State  v.  Jones,  79  N.  C. 

Maltos,  7  Car.  &  P.  458;  United  States  630;  Williams  v.  The  State,  8  Texas  Ap. 

v.  Magill,  1  Wash.  C.  C.  463;  s.  o.  nom.  816;  Hodges  v.  The  State,  8  Texas  Ap. 

United  States  v.  McGill,  4  DalL  426;  470;  Stuart  v.  The  State,  1  Baxter,  17a 
Reg.  v.  Lewis,  Dears.  &  B.  182,  7  Cox 
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of  law,  presumed  to  be  equally  well  known  to  the  jury  as  to 
himself.1 

§  639.    The  Verdict :  — 

In  General.  —  The  general  rules  governing  the  verdict  in  crimi- 
nal cases  are  considered  in  the  first  volume.2  And  in  a  chapter 
just  back  we  saw  what  should  be  the  verdict  under  the  statutes 
dividing  murder  into  degrees.8    It  remains  here  to  say,  that,  — 

Less  than  aUeged.  —  Where  the  charge  is  murder,  the  verdict 
may  be  for  manslaughter.4  If  the  indictment  for  murder  sets 
out,  as  is  common,  assault  and  battery,  the  verdict  may  be  only 
for  the  assault  or  assault  and  battery ; 6  except  in  States  where 
the  common-law  rule  prevails,  that  there  can  be  no  conviction  of 
misdemeanor  on  an  indictment  for  felony.6 

§  640.  Simply  "  Guilty."  —  A  mere  verdict  that  the  defendant  is 
"guilty"  convicts  him  of  the  highest  degree  alleged  ;  as,  for  ex- 
ample, murder.7  It  is  the  same  of  the  verdict :  "  We  the  jury 
find  from  the  evidence  produced  that  the  prisoner  A  is  guilty  of 
the  murder  of  B."  8  Where  there  are  more  defendants  than  one, 
it  must,  to  convict  one  only,  specify  which  one.  9 

§  641.  Form  of  Verdict  for  Part  —  "  Guilty  of  manslaughter  " 
is,  for  example,  probably  a  good  verdict  for  manslaughter  on  an 
indictment  for  murder ; 10  yet  a  better  form  would  be,  "  Not  guilty 
of  the  malice  aforethought  alleged,  but  guilty  of  the  residue  of 
the  indictment."  n 

§  642.  Continued.  —  The  law  of  the  offence  and  the  form  of 
the  indictment  being  taken  into  the  account,  the  verdict  should 
be  deemed  good  if  its  meaning  can  be  reasonably  ascertained,  and 
it  can  be  legally  carried  into  effect ;  otherwise,  not.12 


■^ 


1  Fiournoy  v.  The  State,  16  Texas,  81, 
82. 

2  Vol.  I.  §  1001-1016. 
>  Ante,  §  690-596. 

<  Crim.  Law,  I.  §  794;  Vol.  I.  §  1009 ; 
The  State  v.  Fleming,  2  Strob.  464  ;  Roy 
v.  The  State,  2  Kan.  406  ;  Evans  v.  The 
State,  88  Ga.  1. 

*  Crim.  Law,  L  §  808. 

«  Crim.  Law,  I.  §  804-808. 

7  People  v.  March,  6  Cal.  648 ;  Vol.  L 
§  1005  a.  See  Revel  v.  The  State,  26  Ga. 
276 ;  Frolich  v.  The  State,  11  Ind.  213, 
215;  Wilson  v.  The  State,  18  Ohio,  148. 

0  McGuffie  p.  The  State,  17  Ga.  497. 
See  The  State  v.  Upton,  1  Dev.  518. 
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»  The  State  v.  Bradley,  9  Rich.  168. 

10  Jordan  v.  The  State,  22  Ga.  646 ; 
Dias  v.  The  State,  7  Blackf.  20.  And  eee 
The  State  v.  Raines,  8  McCord,  688 ;  The 
State  v.  Waters,  89  Maine,  64. 

"  Vol.  I.  §  1010,  1011. 

13  A  verdict  of  "  guilty  of  a  felonious 
assault  with  intent  to  kill  but  not  to  mur- 
der Ivory  Pray,"  was  adjudged  good  on 
an  indictment  for  the  latter,  where  the 
law  would  permit  such  a  conviction. 
The  State  i>.  Waters,  89  Maine,  64.  And 
see  Wall  v.  The  State,  28  Ind.  160;  Beck- 
with  v.  People,  26  111.  600 ;  The  State  v. 
White,  46  Iowa,  825.  But  where,  by  the 
terms  or  construction  of  the  statute,  such 
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Contrary  to  Instruction*  —  If,  where  the  evidence  and  the  in- 
structions of  the  court  require  a  verdict  for  murder,  the  jury  find 
manslaughter,  there  is  no  alternative  but  to  sentence  the  prisoner 
accordingly.    A  new  trial  cannot  be  ordered.1 


conviction  cannot  be  had,  a  verdict  like 
this  will  be  ill.  Morman  v.  The  State,  24 
Missis.  64.  And  see  Short  v.  The  State, 
7  Yerg.  610;  Camp  v.  The  State,  26  Ga. 
689.  A  finding  of  guilty  under  two 
counts,  one  of  which  charged  the  murder 
by  drowning,  and  the  other  by  beating, 
was  held  not  to  be  absurd  or  inconsistent. 
The  State  i>.  Posey,  4  Strob.  108, 141.  A 
verdict  of  guilty  on  four  counts,  charging 
the  murder  to  have  been  committed  with 
a  knife,  a  dagger,  a  dirk,  and  a  dirk- 
knife,  is  not  repugnant  or  inconsistent ; 
vol.  u.  19 


since  the  kind  of  death  is  the  same  in  all. 
Donnelly  v.  The  State,  2  Dutcher,  468, 
601.  A  finding  of  ''guilty  of  murder  in 
the  first  degree,  and  penitentiary  for  life," 
will  support  a  sentence  to  the  peniten- 
tiary for  life.  Noles  t>.  The  State,  20  Ala. 
81 ;  Harrall  v.  The  State,  26  Ala.  62.  The 
death  sentence  may  be  supported  by  .a 
verdict  of  guilty  of  murder  in  the  first 
degree,  and  sentencing  the  prisoner  to  be 
hung.  Noles  t>.  The  State,  24  Ala.  672. 
1  Jordan  v.  The  State,  22  Ga.  646. 
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CHAPTER  XXXVI. 

HOMICIDE,  AS  TO  THE  ATTEMPT.1 

§  643.  Introduction. 
644-650.  By  Poisoning. 
651-663.  By  Violence. 

§  648.    'What  for  tills  Chapter  —  How  divided.  —  Under  the  title 

44  Attempt,"  the  general  doctrines  of  the  procedure  for  the  at- 
tempt to  commit  an  offence  of  whatever  sort  were  considered, 
including  various  explanations  which  would  be  equally  appro- 
priate in  this  chapter.2  We  shall  here  continue  the  part  of  the 
subject  which  relates  to  homicide,  as  to  the  attempt,  I.  By 
Poisoning  ;   II.  By  Violence. 

I.  By  Poisoning. 

§  644.  Differing  Forma  of  Statute  and  their  Effect.  —  Where  the 
procedure  is  upon  a  statute,  as  it  generally  is,  the  particular 
statutory  words,  And  their  meaning  as  construed,  should  be  care- 
fully considered,  with  respect  to  their  influence  alike  on  the  form 
of  the  indictment  and  on  the  proofs.  For  example,  the  English 
statute  of  7  Will.  4  &  1  Vict.  c.  85,  §  2  &  3  (now  repealed,  and 
substantially  re-enacted  in  24  &  25  Vict.  c.  100,  §  11, 14),  made 
it,  in  §  2,  an  offence  to  "  administer  "to  a  person  "  any  poison 
or  other  destructive  thing,"  "  with  intent  to  commit  murder ; " 
and,  in  §  3,  to  "  attempt  to  administer  "  the  same,  with  the  like 
intent.  Here  the  indictment  and  proofs  were  required  to  be 
different,  according  to  the  section  on  which  the  prosecution  was 
founded.  A  New  York  statute  is  the  same  as  the  above  §  2,  yet 
adding,  what  is  not  in  the  above,  "  and  which  shall  have  been 
actually  taken  by  such  "  person.8    Plainly,  therefore,  an  indict- 

1  See,  for  the  law  of  this  branch  of  the  •  La  Beau  v.  People,  6  Parker  C.  C. 
offence,  Crim.  Law,  II.  §  789-748.  871. 

s  Ante,  §  71  et  seq.    And  tee  particu- 
larly §  77-86,  96,  97. 
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ment  on  this  statute  should  cover  these  words ;  yet  one  on  the 
Massachusetts  statute,  which  omits  them,  more  nearly  following 
the  English,1  need  not. 

§  645.  Form  of  Indictment.  —  Under  a  statute  like  the  before 
mentioned  §  2,  it  is  adequate  to  say,  for  example,  that,  at  a  time 
and  place,  the  defendant  "  feloniously  [in  a  State  where  the 
offence  is  felony]  and  unlawfully  did  administer  to  one  B  a  large 
quantity  of  a  certain  deadly  poison  called  white  arsenic,  to  wit, 
two  drachms  of  the  said  white  arsenic,  with  intent  then  and  there 
and  thereby  feloniously,  wilfully,  and  of  his  malice  aforethought 
the  said  B  to  kill  and  murder."3  Under  a  statute  like  that  in 
New  York,  the  words  mentioned  in  the  last  section  should  be 
added  to  these.8 

Person  to  be  poisoned.  —  Archbold  recommends,  in  a  case  of 
doubt  as  to  who  was  meant  to  be  poisoned,  that  a  count  be  added 
44  stating  the  intent  to  be  to  4 commit  murder '  generally."  4  But 
it  is  believed  that  courts  particular  as  to  forms  would  not  accept 
this  as  good.6  A  safer  method  in  such  a  case  is-  to  say,  "  with 
intent  to  murder  some  person  to  the  jurors  unknown." 

•  Administer."  —  Though  the  indictment,  on  a  statute  patterned 
after  the  English,  need  not  aver  that  the  poison  was  taken  into 
the  stomach,6  the  proofs  must  show  it  to  have  been  so  taken,  — 
or,  at  least,  the  contrary  must  not  appear,  —  its  passing  into  the 
stomach  being  inseparable  from  the  act  of  "administering."7 


1  Commonwealth  v.  Galavan,  0  Allen, 
271 ;  Commonwealth  v.  Bearse,  108 
Mass.  487. 

*  Archb.  (Mm.  PI.  &  Et.  10th  Lond. 
ed.  488,  19th  ed.  706  ;  Commonwealth  v. 
Bearae,  108  Mas*.  487;  Commonwealth 
v.  Galavan,  9  Allen,  271 ;  Sarah  v.  The 
State,  28  Missis.  267.  And  see  Madden 
v.  The  State,  1  Kan.  840. 

*  La  Beau  v.  People,  6  Parker  C.  C. 
871.  And  see  People  v.  Hartung,  4  Par- 
ker C.  C.  256. 

.  «  Archb.  Crim.  PI.  &  Et.  19th  ed.  706, 
referring  to  Reg.  v.  Ryan,  2  Moody  &  R. 
218.  And  see  a  subsequent  note  to  this 
section. 

»  Ante,  §  77,  note,  82. 

*  Ante,  first  paragraph  of  this  section. 

r  Stat  Crimes,  §  226 ;  Rex  v.  Cad- 
man,  1  Moody,  114,  Car.  Crim.  Law,  8d 
ed.  287 ;  Rex  v.  Harley,  4  Car.  &  P.  869, 


871;  Sumpter  v.  The  State,  11  Fla.  247. 
In  the  above  case  of  Rex  v.  Harley,  Park, 
J.,  speaking  of  Rex  v.  Cadman  as  re- 
ported by  Moody,  said :  "lam  inclined 
to  think  that  some  mistake  has  crept  into 
that  report  It  is  there  stated,  that  the 
judges  thought  the  swallowing  of  the 
poison  not  essential ;  but  my  recollection 
is,  that  the  judges  held  just  the  con- 
trary." And  Carrington's  report  accords 
with  this  recollection  of  Park,  J. ;  and, 
as  Greaves  observes,  with  the  fact  that  a 
pardon  was  recommended,  which  other- 
wise would  not  have  been.  1  Russ. 
Crimes,  6th  Eng.  ed.  924,  note.  It  seems 
to  me  that  it  would  be  inaccurate  in  lan- 
guage to  speak  of  one's  administering  to 
another  "  for  the  stomach  "  a  thing  which 
the  latter  does  not  take.  "  To  adminis- 
ter medicine  is  to  direct  and  cause  it  to 
be  taken."    Webster  Diet. 
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The  administering  need  not  be  by  the  hand  of  the  defendant ; 
but  it  will  be  equally  within  the  statute  if  the  poison  is  left  for 
the  victim  to  find  and  take,  or  pointed  out  to  him,  or  delivered 
through  the  agency  of  another,1  or  received  and  swallowed  by  a 
person  other  than  the  one  for  whom  it  was  meant.2  Nor  is  it 
material  whether  the  person  taking  the  poison  acted  voluntarily 
therein,  or  was  induced  thereto  by  deception,  or  compelled  by 
force.8 

Other  Instances. — To  the  question  of  the  intent,  administerings 
to  the  injured  person  at  other  times  than  the  one  charged  are 
admissible  in  evidence.4 

§  646.  "  Attempt  to  administer  "  prith  Intent  —  Where  the  statu- 
tory words  are  u  attempt  to  administer,"  instead  of  u  adminis- 
ter," 6  a  form  of  the  indictment  in  an  approved  English  book 
simply  changes  "  administer,"  in  the  indictment  for  administer- 
ing, to  "  attempt  to  administer ; "  not  specifying  in  what  the 
attempt  consisted.6  Probably  there  is  no  English  adjudication 
directly  on  the  point.  But  we  have  seen  that,  in  cases  appar- 
ently analogous  to  this,  the  act  should,  in  principle,  and  accord- 
ing to  the  better-considered  of  our  American  decisions,  be  stated.7 

Assault  —  An  assault  is  no  part  of  this  offence,  and  it  need  not 
be  alleged.8 

§  647.  Alternative  "administer  or  cause,"  Ac. —  Where  the  stat- 
utory expression  is  "  administer  or  cause  to  be  administered,"  the 

1  Bex  v.  Harley,  4  Car.  &  P.  869;  reader  perceives,  does  not  relate  to  the 

Reg.  v.  Michael,  2  Moody,  120,  9  Car.  &  law  of  the  offence,  but  to  the  person 

P.  866 ;  Reg.  v.  Dale,  6  Cox  C.  C.  14.  whom  the  indictment  shall  charge  the  in* 

*  Reg.  v.  Michael, supra;  Rex  v.  Lewis,  tent  to  be  to  murder.    See  Crim.  Law,  II. 

6  Car.  &  P.  161.    "  In  Reg.  v.  Ryan,  2  §  741.    Practically,  the  pleader  will,  in 

Moody  &  R.  213,  however,  Parke,  B.  such  a  case,  charge  it  both  ways, 

after  consulting  Alderson,  B.  expressed  8  Blackburn   v.  The  State,  23  Ohio 

an  opinion  that  an  indictment  for  causing  State,  146, 160,  162. 

poison  to  be  taken  by  A,  with  intent  to  *  Rex  v.  Mogg,  4  Car.  &  P.  864. 

murder  A,  was  not  sustained  by  evidence  *  Ante,  §  644. 

showing  that  the  poison,  though  taken  6  Archb.  Crim.  PL  &Ev.  10th  Lond.ed. 

by  A,  was  intended  for  another  person ;  440, 19th  ed.  708. 

and  doubted  the  propriety  of  the  decision  ?  Ante,  §  87-92 ;  post,  §  661.    In  Ten- 

in  Rex  v.  Lewis ;  and,  accordingly,  after  nessee,  an  indictment  following  the  Eng- 

the  defendant  had  been  convicted,  he  lish  form  in  this  particular  was  sustained ; 

directed  a  fresh  indictment  to  be  pre-  but  the  objection  stated  in  my  text  was 

f  erred,  charging  the  intent  to  be  generally  not  made,  and  it  does  not  appear  to  have 

'to  commit  murder;'  upon  which  the  occurred  to  the  court.    Collins  v.  The 

defendant  was  again  tried,  convicted,,  and  State,  8  Heisk.  14. 

sentenced.    See,  however,  Reg.  v.  Smith,  •  Ante,  §  664;  Garnet  v.  The  State,  1 

Dears.  669."     Archb.  Crim.  PI.  &  Ev.  Texas  Ap.  606 ;  Collins  v.  The  State, 

19th  ed.  706,  707.     This  question,  the  supra. 
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allegation  may  be  "  administered  and  caused  to  be  administered," 
&c.,  without  rendering  the  count  double.1  The  "  or "  of  the 
statute  will  be  ill  in  the  indictment ;  the  word  must  be  "  and." 
But  the  neater  way  is  to  frame  the  count  on  one  only  of  the 
alternative  phrases.2 

§  648.  Thing  poisonous  —  (Defendant's  Knowledge  —  Name  of 
Poison). — Though  we  should  assume  it  not  to  be  necessary,  on 
an  indictment  where  the  effect  of  the  poison  is  averred,8  to  state 
the  poisonous  quality  of  the  thing  taken,  still,  in  these  attempts 
to  murder,  this  must  appear ;  it  not  being  sufficient  simply  to 
mention  the  name  of  the  thing  administered  or  attempted  to  be 
administered.4  For  the  indictment  must  disclose  a  real  or  ap- 
parent adaptation  in  the  defendant's  act  to  accomplish  the  in- 
tended wrong.5  But  there  need  be  no  averment  that  he  knew 
the  thing  to  be  poisonous:  so  the  Massachusetts  court  has  held,6 
and  such  we  have  seen  to  be  the  English  form.7  Yet  this  aver- 
ment was  in  North  Carolina  adjudged  necessary,  on  the  ground 
that,  in  the  absence  of  such  knowledge,  there  would  be  no 
offence.8  The  answer  to  which  reasoning  is,  in  principle,  that, 
while  the  assumed  premise  is  true,  the  alleged  forbidden  and  inju- 
rious act  carries  with  it  the  doer's  criminal  intent  prima  facie  ; 
and,  if  he  would  excuse  himself  because  of  ignorance,  he  must 
set  it  up  in  defence.9 

§  649.  Wife  as  Witness.  —  Though  this  is  not  strictly  a  case  of 
personal  violence,  the  same  reason  would  seem  to  apply ; 10  and 
the  Irish  court  has  held,  that  the  wife  may  be  a  witness  against 
her  husband  on  an  indictment  for  administering  poison  to  her 
with  the  intent  to  take  her  life.11 

§  650.  Variance  —  (Poison  not  same  as  aUeged).  —  Probably  the 
rule  in  murder  by  poison,  permitting  a  different  kind  of  poison 
to  be  proved  from  that  charged,12  applies  also  to  these  cases. 
Therefore,  in  Ireland,  on  an  indictment  for  mixing  sugar  of  lead 
with  flour,  and  administering  the  mixture  to  a  person  named, 

*  Ben  u.  The  State,  22  Ala.  0.  7  Ante,  §  646. 

*  Ante,  §  488.  8  The  State  v.  Yarborough,  77  N.  C. 

*  Yet  u  to  the  form,  see  ante,  §  56ft-    624. 

666.  *  Vol.  I.  §  621-625  ;  ante,  §  68a 

*  Anthony  v.  The  State,  29  Ala.  27,        10  Ante,  §  60. 

29 ;  Rex  v.  Powles,  4  Car.  &  P.  571.  "  Rex  v.  Watson,  1  Crawf.  &  DU  C.  C 

»  Crim.  Law,  I.  §  738  et  seq.  197. 

*  Commonwealth  v.  Gala  van,  9  Allen,  w  Ante,  §  666. 
271. 
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though  the  jury  on  returning  their  verdict  of  guilty  told  the 
court  they  could  not  determine  what  was  the  poisonous  substance 
mixed  with  the  flour,  or  find  this  verdict  if  they  must  be  satisfied 
it  was  sugar  of  lead,  the  conviction  was  adjudged  to  be  right.1 
Still,  — 

Chemical  Analysis.  —  In  all  poisoning  cases,  a  chemical  analysis 
of  the  contents  of  the  stomach  is,  if  it  may  be  had,  practically 
desirable.2 

II.   By  Violence. 

§  651.  How,  in  General,  the  Indictment.  —  The  principles  which 
govern  the  form  of  the  indictment  are  explained  under  the  title 
44  Attempt."  8    Descending  to  particulars,  — 

Attempt  to  drown  with  Intent  to  murder.  —  Under  the  English 
statute  of  7  Will.  4  &  1  Vict.  c.  85,  §  3  (now  re-enacted  in  24  & 
25  Vict.  c.  100,  §  14),  punishing  the  44  attempt  to  drown,  suffo- 
cate, or  strangle  any  person,  with  intent  to  commit  the  crime  of 
murder,"  it  was  an  approved  form  to  say,  that,  at  a  time1  and 
place,  the  defendant,  A,  44  feloniously  and  unlawfully  did  take 
one  B  into  both  the  hands  of  him  the  said  A,  and  then  and  there 
feloniously  and  unlawfully  did  cast,  throw,  and  push  the  said  B 
into  a  certain  pond  wherein  there  was  a  great  quantity  of  water, 
and  did  thereby  then  and  there  feloniously  and  unlawfully  at- 
tempt the  said  B  to  drown  and  suffocate,  with  intent  then  and 
there  and  thereby  feloniously,  wilfully,  and  of  his  malice  afore- 
thought the  said  B  to  kill  and  murder."  * 

§  652.  Shooting  with  Intent  to  murder.  —  An  indictment  on 
another  clause  of  the  same  statute,  making  it  punishable  to 
44  shoot  at  any  person,"  with  the  like  intent,  might  charge,  that, 
at  a  time  and  place,  A,  the  defendant,  "  a  certain  gun,  then  and 
there  loaded  with  gunpowder  and  divers  leaden  shot,  which  he 
the  said  A  in  both  his  hands  then  and  there  had  and  held,  at  and 
against  one  B  then  and  there  feloniously  and  unlawfully  did 
shoot,  with  intent,"  &c,  as  in  the  last  section.6 

1  Rex  v.  Shannon,  Jebb,  209.    See  Joe  drown  are  here  set  out,  as  by  the  better 

v.  The  State,  6  Fla.  591.  American  authority  they  probably  ought 

9  Joe  v.  The  State,  supra.  to  be.    Ante,  $  646. 

»  Ante,  §  77-93.  *  Archb.  Crim.  PL  &  Er.  10th  Lond. 

4  Archb.  Crim.  PI.  &  Ev.  10th  Lond.  ed.  447, 19th  ed.  709.  Evidence.— Arch- 
ed 446,  19th  ed.  709.  It  is  perceived  bold  deems  it  necessary  to  prove  that  the 
that  the  acts  constituting  the  attempt  to  gun  was  loaded  in  a  way  to  do  execution, 
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§  653.  Attempt  to  disoharge  Loaded  Anna  with  Intent  to  mur- 
der. —  By  another  clause  of  the  same  statute,  one  is  indictable 
who,  with  the  intent  to  murder,  "  shall,  by  drawing  a  trigger,  or 
in  any  other  manner,  attempt  to  discharge  any  kind  of  loaded 
arms  at  any  person.9'  And  it  is  an  approved  form  to  say,  that, 
at  a  time  and  place,  the  defendant  A  "did,  by  drawing  the 
trigger  of  a  certain  pistol,  then  and  there  loaded  with  gunpowder 
and  one  leaden  bullet,  which  said  pistol  the  said  A  in  his  right 
hand  then  and  there  had  and  held,  feloniously  and  unlawfully  at- 
tempt to  discharge  the  said  pistol 1  at  and  against  one  B  with 
intent,"  &c,  as  in  the  preceding  forms.2 

§  654.  Stabbing  with  Intent  to  murder.  —  The  before-mentioned 
statute  of  7  Will.  4  &  1  Vict.  c.  85,  §  2,  made  it  indictable  to 
"  stab,  cut,  or  wound  any  person,  with  intent  to  commit  murder." 


Referring  to  Bex  v.  Can*,  Ram.  &  Ry.  is  preferred,  it  is  not  probable  a  conn 
877 ;  Rex  v.  Kitchen,  Russ.  &  Ry .  06 ;  would  hold  the  indictment  ill  became  the 
Rex  p.  Hughes,  6  Car.  &  P.  126;  Rex  v.  other  was  chosen  by  the  pleader. 
Coatee,  6  Car.  &  P.  894.  Plainly  this  3  Archb.  Crim.  PI.  &  Ev.  10th  Lond. 
would  be  to  under  the  clause  mentioned  ed.  448, 19th  ed.  710.  See  further  as  to 
in  our  next  section  against  discharging  the  indictment,  The  State  v.  Young,  26 
"loaded  arms;"  since  otherwise  the  Iowa,  122.  Evidence  —  "Loaded."  — 
"arms"  would  not  be  "loaded."  But,  This  author  adds:  "Prove  that  the  de- 
on  principle,  under  this  clause,  nothing  fendant  presented  a  pistol  or  gun  at  B, 
more  would  seem  to  be  required  of  the  and  attempted,  by  pulling  the  trigger,  to 
gun  than  that  with  it,  in  fact,  the  defend-  discharge  it  at  him.  Where,  upon  an  in- 
ant  did  "shoot."  He  continues:  "Prove,  dictment  for  attempting  to  discharge  a 
also,  the  intent.  In  Reg.  v.  Jones,  9  Car.  gun  at  one,  it  appeared  that  the  gun  was 
&  P.  268,  Patteson,  J.  appeared  to  think  loaded,  but  the  jury  found  that  it  was 
it  doubtful  whether,  upon  this  section  of  not  primed,  a  majority  of  the  judges  con- 
the  statute,  it  must  not  appear,  in  order  sidered  it  equivalent  to  a  finding  that  it 
to  make  out  the  intent  to  murder,  that  was  not  so  loaded  as  to  be  capable  of 
that  intent  existed  in  the  mind  of  the  de-  doing  mischief  by  pulling  the  trigger, 
fendant  at  the  time  of  the  offence  [that  and  were,  therefore,  of  opinion  that  it 
the  intent  must  be  an  actual  one,  exist-  was  not  loaded  within  the  meaning  of  the 
ing,  in  fact,  in  the  mind  of  the  prisoner,  statute.  Rex  v.  Carr,  Russ.  &  Ry.  877. 
see  Crim.  Law,  I.  §  729,  786 ;  II.  §  741],  See  Reg.  v.  Baker,  1  Car.  4  K.  264;  Reg. 
or  whether  it  would  be  sufficient  if  it  v.  James,  1  Car.  &  K.  680.  So,  if  a  pis- 
would  have  been  murder  had  death  en-  tol  be  loaded  with  powder  and  a  bullet, 
sued.  He  said,  however,  that  the  cir-  but  the  touch-hole  be  plugged  so  that  it 
cumstance  that  it  would  have  been  mur-  cannot  possibly  be  fired,  it  is  not '  loaded 
der  if  death  had  ensued  would  be  a  good  arms '  within  the  meaning  of  the  statute, 
ground  whence  the  jury  might  infer  the  Rex  v.  Harris,  6  Car.  &  P.  169."  As  to 
existing  intent,  as  every  man  must  be  the  meaning  of  the  term  "  Loaded  Arms," 
taken  to  intend  the  necessary  conse-  see  Stat.  Crimes,  §  822 ;  Crim.  Law,  I. 
quences  of  his  acts."  {  768.  As  to  the  common-law  offence, 
1  Perhaps  exact  verbal  accuracy  would  see  Usher  *.  Commonwealth,  2  Duv.  894. 
require  the  expression  to  be,  "  discharge  And  see  March  v.  The  State,  8  Texas  Ap. 
the  contents  of  the  said  pistol,"  instead  107. 
of  the  pistol  itself;  but,  whichever  form 
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And  it  was  deemed  adequate  to  say,  that,  at  a  time  and  place, 
A,  the  defendant,  "  one  B,  in  and  upon  the  right  side  of  the 
belly,  between  the  short  ribs  of  him  the  said  B,  then  and  there 
feloniously  and  unlawfully  did  stab,  cut,  and  wound,  with  intent,19 
&c,  as  in  the  preceding  forms.1 

§  655.  General  Form.  —  A  general  form  of  the  indictment,  ade- 
quate under  our  American  statutes,  would  be,  that,  at  a  time 
and  place,  the  defendant  A  did  (feloniously,  if  a  felony)  make 
an  assault  on  B,  or  did  do  some  other  thing  specified  by  the 
statute,  stating  it  in  the  mere  statutory  words  or  more  fully  ac- 
cording as  the  principles  pointed  out  under  the  title  "  Attempt  "  2 
require,  with  intent  feloniously  and  of  his  malice  aforethought  to 
murder  the  said  B,  or  with  such  other  form  of  the  intent  as  will 
satisfy  the  legislative  terms.8  The  indictment,  therefore,  will  be 
considerably  influenced  by  the  particular  phraseology  of  the 
statute,  and  in  some  measure  by  differing  views  of  judges. 
Thus,  — 

§  656.  Weapon.  —  It  is  not  ordinarily  necessary  to  state  the 
weapon  wherewith  the  assault  was  made ; 4  but  the  particular 
terms  of  the  statute  may  render  this  indispensable. 

Held  and  used.  —  Nor,  where  the  assault  was  with  a  particular 
weapon,  need  the  manner  in  which  it  was  held  and  used  be 
stated.6 

>  Archb.  Crim.  PI.  &  Ev.  10th  Lond.  Nev.  416;  Jarrell  w.  The  State,  68  Ind. 

ed.  440.    And  see  Commonwealth  v.  Nut-  298 ;  Cole  v.  The  State,  6  Eng.  818;  Reg. 

ter,  8  Grat.  699.     Archbold  proceeds:  v.  Burgess,  Leigh  &  C.  258;  Comraon- 

"  The  instrument  or  means  by  which  the  wealth  v.  Nutter,  8  Grat.  699 ;   Rex  n. 

wound  was  inflicted  need  ijpt  be  stated ;  Giles,  7  Howell  St.  Tr.  1129 ;  McCoy  r. 

and,  if  stated,  do  not  confine  the  prose-  The  State,  8  Eng.  451 ;  Nixon  v.  People, 

cutor  to  prove  a  wound,  &c.,  by  such  2  Scam.  267;  The  State  v.  Johnson,  9 

means.    Rex  v.  Briggs,  1  Moody,  818.  Nev.  176;  Thurmond  v.  The  State,  65 

Evidence  of  a  stabbing  only  will  not  sup-  Ga.  698 ;  The  State  v.  Thomas,  29  La. 

port  an  allegation  of  cutting  only.    Rex  An.  601 ;  The  State  v.  Greenhalgh,  24 

v.  McDermott,  Russ.  &  Ry.  366.  ...  It  Misso.  373  ;   People  v.  Pettit,  8  Johns, 

is   not   necessary   that   the   prosecutor  611 ;  Cronkhite  ».  The  State,  11  Ind.  907; 

should  be  cut  in  a  vital  part;  for  the  The  State  v.  OTlaherty,  7  Nev.  158; 

question  is,  not  what  the  wound  is,  but  The  8tate  v.  Roderigas,  7  Nev.  828. 
what  wound  was  intended.    Rex  v.  Hunt,         *  Hines  v.  The  State,  8  Texas  Ap. 

1  Moody,  98;  Rex  v.  Griffith,  1  Car.  &  P.  488 ;  Payne  v.  The  State,  5  Texas  Ap. 

298."  85;  Montgomery  v.  The  State,  4  Texas 

3  Ante,  §  71  et  seq.  Ap.  140;  Harrison  v.  The  State,  2  Coldw. 

s  Montgomery  v.  The  State,  4  Texas  282 ;  The  State  v.  McClure,  26  Misso. 

Ap.  140 ;  Stewart  v.  The  State,  4  Texas  388. 

Ap.  619  ;    The    State    v.  Jennings,   85         '  The  State  v.  McDonald,  67  Misso.  I ; 

Texas,  608;  Greenwood  v.  The  State,  86  Ash  v.  The  State,  66  Ga.  583;  The  State 

Texas,  587  ;   Harrison  v.  The  State,  2  v.  Smith,  2  Humph.  457. 
Coidw.  282;  The  State  v.  O'Connor,  11 
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§658 


Means  combined  —  (Election).  —  There  is  no  objection  to  charg- 
ing the  assault  as  made  by  different  means,  in  one  count  or  sev- 
eral, to  be  determined  by  the  terms  of  the  statute,  the  particular 
facts,  and  the  rules  of  good  pleading ;  then,  on  the  trial,  the 
court  will  not  ordinarily  require  any  election  from  the  prose- 
cuting officer,  but  permit  him  to  submit  his  whole  case  to  the 
jury.1 

§657.  "Malice  Aforethought."  —  If  the  mere  killing  or  man 
slaughter  is  the  offence  which  the  defendant  meant  to  commit, 
there  is  no  propriety  in  charging  either  his  overt  act  or  his 
ulterior  intent  to  have  been  of  "  malice  aforethought,"  —  words 
technically  descriptive  of  murder.  But,  if  he  intended  murder,  # 
it  would  be,  at  least,  proper  to  charge  the  assault  as  of  "  malice 
aforethought ; "  for,  if  this  degree  of  malice  did  not  in  fact 
prompt  it,  his  offence  would  not  be  assault  with  intent  to  murder. 
Yet  the  foregoing  English  forms  do  not  aver  the  assault  in  this 
way.  They  do,  however,  allege  that  his  intent  was  "  feloniously, 
wilfully,  and  of  his  malice  aforethought "  to  commit  the  murder.8 
And,  by  various  American  opinions,  this,  at  least,  is  necessary.8 
Others  do  not  require  it.4  Practically,  at  least,  in  the  absence 
of  distinct  adjudications  in  the  particular  State,  it  is  best  to  in- 
sert these  words  descriptive  of  murder,  where  the  intent  to 
commit  murder  is  charged,  and  in  the  part  of  the  indictment  de- 
claratory of  the  intent.  Where  the  offence  meant  is  less  than 
murder,  they  are  unnecessary.6 

"  Unlawfully,"  —  being  unnecessary  in  the  indictment  for  mur- 
der,8 a  fortiori  it  is  not  required  in  this  for  the  attempt.7 

§  658.  Surplusage  —  (Needless  .Allegation  of  Battery).  —  An  in- 
dictment which  needlessly  sets  out  a  battery,  where,  by  the  terms 


1  Commonwealth  v.  Creed,  8  Gray, 
887 ;  Southworth  v.  The  State,  6  Conn. 
826;  Rex  v.  Towle,  Rum.  &  Ry.  814,  2 
Marshall,  466 ;  Reg.  ».  Strange,  8  Car.  & 
P.  172;  Wilson  v.  The  State,  18  Ohio, 
148 ;  The  State  ».  McDonald,  67  Misso.  1. 

«  Ante,  §  646,  661-664. 

•  Sarah  v.  The  State,  28  Missis.  267 ; 
The  State  v.  Wilson,  7  Ind.  616.  And 
see  Rice  v.  The  State,  16  Ind.  298.  So, 
also,  in  Georgia.  The  State  v.  Howell,  1 
Ga.  Decis.  158.  See,  likewise,  McCoy  v. 
The  State,  8  Eng.  461 ;  Curtis  v.  People, 
Breese,  197. 


*  Kilkelly  v.  The  State,  48  Wis.  604 ; 
People  v.  Pettit,  8  Johns.  611 ;  The  State 
v.  Jennings,  86  Texas,  608 ;  Harrison  v. 
The  State,  2  Coldw.  282;  The  State  r>. 
Forney,  24  La.  An.  191 ;  The  State  v. 
Phelps,  24  La.  An.  498. 

*  The  State  v.  Greenhalgh,  24  Misso. 
878  ;  Robinson  v.  Commonwealth,  16  B. 
Monr.  609.  And  see  The  State  v.  Moore, 
66  Misso.  606. 

*  Ante,  §  648. 

7  The  State  v.  Williams,  8  Fost.  N.  H. 
821. 
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of  the  statute  on  which  it  is  drawn,  an  assault  alone  completes 
the  offence,  is  not  consequently  ill.1 

§  659.  Variance  —  (Substance  of  Issue). —  Under  the  rule  re- 
quiring only  the  substance  of  the  issue  in  these  cases  to  be 
proved,2  a  charge  in  the  indictment  of  assault  with  a  "  basket 
knife  "  will  be  sustained  by  evidence  of  an  assault  with  a  basket 
iron ;  because  the  two  weapons  produce  like  injuries,  which  is 
the  test  as  to  variance.8 

§  660.  Verdict.  —  The  form  of  the  verdict  is  shown  in  a  previ- 
ous chapter.4  Where  the  particular  intent  alleged  is  not  proved, 
it  may  be,  guilty  of  simple  assault,  or  of  assault  and  battery.6 
In  some  of  the  States,  on  an  indictment  for  assault  with  intent 
to  commit  murder,  there  may  be  a  finding  of  guilty  of  assault 
with  intent  to  commit  manslaughter;  in  others,  not.8  In  Wis- 
consin, on  such  an  indictment,  a  verdict  of  assault  with  intent  to 
maim  or  disfigure  would  be  ill.7 

§  661.  •  Evidence.  —  The  evidence  of  the  attempt  is,  in  the 
main,  considered  in  connection  with  that  of  the  substantive 
offence.3 

§  662.  other  instances.  —  Proof  of  another  fight  between  the 
same  parties  will  be  admissible  if  both  are  so  connected  that  the 
one  is  of  the  res  gestm  of  the  other ;  otherwise,  not.  The  length 
of  the  interval  between  the  two  is  immaterial.9  In  one  case, 
where,  under  special  circumstances,  it  was  but  a  half  hour  the 
evidence  was  rejected ; 10  in  another,  where  it  was  two  years." 
But  doubtless  there  may  be  instances  justifying  the  contrary 
result,  though  the  interval  is  even  greater  than  the  longer  of 
these  periods. 

1  Cole  v.  The  State,  6  Eng.  818.  —  Where  there  can  be  no  conviction  for 

2  Ante,  §  656,  660.  the  minor  offence,  an  acquittal  of  the 

•  The  State  v.  Dame,  11  N.  H.  271.         higher  will  not  bar  a  fresh  indictment  for 
«  Ante,  §  640-642.  the  lower.    The  State  v.  Wightman,  26 

•  Crim.  Law,  I.  §  704,  706 ;  Foley  v.    Misso.  615. 

The  State,  0  Ind.  868 ;  Reynolds  v.  The         7  Kilkelly  v.  The  State,  43  Wis.  604. 

State,  11  Texas,  120;  The  State  v.  Scan-  And  see  Long  v.  The  State,  46  Ind.  682. 
ntll,  89  Maine,  68;  The  State  r.  Burns,         •  Ante,  §  607  et  seq.    As  to  what  U 

8  Ala.  818  ;   Mooney  v.  The  State,  83  adequate  for  a  conviction,  see  Tatura  v. 

Ala.    419;   Johnson    v.  The    State,  17  The  State,  59  6a.  688;  Madden  v.  The 

Texas,  616;   The  State  v.  Bowling,  10  State,  68  Ga.  668.    And  see  People  v. 

Humph.  62 ;  People  v.  Vanard,  6  Cal.  Keefer,   18  Cal.    686 ;    Murray  v.  The 

662 ;  Whilden  v.  The  State,  26  Ga.  396.  State,  86  Texas,  642. 

•  Ante,  §  642,  note  ;    The   State  p.         •  Ante,  §  625. 

White,  45  Iowa,  326;  Jarrell  v.  The  State,        10  Whilden  v.  The  State,  26  Ga.  396, 

68  Ind.  298.    And  see  The  State  v.  Phin-    398. 

ney,  42  Maine,  884.    Second  Jeopardy.        "  Hatcher  v.  The  State,  18  Ga.  460. 
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§  668.  In  Conclusion,  —  the  practitioner  should  bring  before 
him  the  general  rules,  the  statutes  of  his  own  State,  and  the  prac- 
tice special  to  his  own  court,  then  shape  his  prosecution  or  de- 
fence, not  by  the  demands  of  one,  but  of  all  combined. 


For  HORSE  RACING,  see  Stat  Crimes. 

HORSE  STEALING,  iee  Stat  Crimes;  also  Li*cmrr. 
HOUSE-BREAKING,  see  Burqlart  and  Other  Breakings. 
HOUSE,  DISORDERLY,  see  Disorderly  House. 
HOUSE  OF  ILL-FAME,  see  Bawdt  House. 
ILLEGAL  MEETING,  see  Unlawful  Assembly. 
IMPRISONMENT,  FALSE,  see  False  Ixpriboxkeht. 
INCEST,  see  Stat  Crimes. 
INDECENT  EXPOSURE,  see  Exposure  ofPbrsoh. 
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§  668.  The  Evidence  —  Practice.  —  The  object  of  this  inquiry 
being,  in  the  main,  to  inform  the  judge,  it  seems  that  he  need  not 
limit  the  evidence  by  strict  rules.  '  The  prisoner,  for  example, 
may  be  permitted  to  make  statements  and  observations  to  the 
court  and  the  jury,  and  what  the  latter  see  and  hear  of  him  they 
may  take  into  the  account.1  He  cannot  challenge  jurors  peremp- 
torily, but  he  may  for  cause.2  The  hearing,  it  would  appear, 
may,  if  the  judge  deems  best,  be  in  private.8 

Effect  of  Verdict  —  The  jury's  finding,  on  this  preliminary  ques- 
tion, that  the  prisoner  is  not  insane,  is  not,  strictly,  to  be  received 
as  evidence  against  him  on  the  trial  of  the  main  issue.4 

II.  The  Presumptions  and  Burden  of  Proqf  on  the  Main  Issue. 

§  669.  The  Pleadings.  —  The  indictment  makes  no  mention  that 
the  accused  is  of  sound  mind,  even  when  drawn  on  a  statute 
which  has  the  words  "  of  sound  memory  and  discretion." 5  For, 
though  sanity  is  essential  to  crime,  it  is  sufficiently  charged  in 
the  allegation  of  the  criminal  act,  being  the  prima-facie  condition 
of  mankind.6  On  the  other  hand,  a  special  plea  is  not  required 
where  insanity  is  relied  on  in  defence,  but  it  may  be  shown  on 
"  not  guilty." '     Now,  — 

Not  Special  Defence.  —  This  is  not  a  case  wherein  the  defendant 
introduces  in  defence  some  special  matter,  —  as,  for  example,  a 
former  jeopardy,  —  therefore  wherein,  by  all  opinions,  he  takes 
the  burden  of  proof  to  establish  what  he  thus  alleges.8  On  the 
other  hand,  — 

General  Denial  of  Quilt  —  Where  the  defendant  sets  up  that  he 
was  insane  when  he  did  the  act  whereof  he  is  accused,  he  simply 
declares  that  he  had  not  the  criminal  intent  which  is  one  of  the 
indispensable  elements  in  every  offence.9  The  defence  is,  in 
principle,  precisely  the  same  as  when  he  declares  that  he  had  not 
the  requisite  age,10  or  that  he  acted  under  an  innocent  mistake  of 

1  Rex  v.  Frith,  22  Howell  St.  Tr.  807;  *  Fahnestock  v.  The  State,  28  Ind. 
Reg.  v.  Goode,  7  A.  &  E.  686.  281 ;  Snell  v.  The  State,  60  Ind.  616.    For 

2  Freeman  v.  People,  4  Demo,  9.  this  statute,  see  Crim.  Law,  II.  {  724. 

•  Reg.  r.  Davies,  6  Cox  C.  C.  826, 3  Car.         •  Post,  §  672,  678. 

&  K.  828.    And  see,  as  to  the  course  of  ;  People  v.  Olwell,  28  Cal.  450. 

the  hearing,  this  case  and  Reg.  v.  Turton,  8  Vol.  I.  §  1048. 

6  Cox  C.  C.  886.  9  Crim.  Law,  I.  {  876,  881. 

*  Freeman  v.  People,  4  Denio,  9,  89.  10  lb.  §  867  et  seq.    . 
And  see  Shultz  v.The  State,  18  Texas,  401. 
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fact,1  or  where  a  wife  sets  up  coercion  from  her  husband.2  It  is 
a  bare  denial  of  a  part  of  the  prosecuting  government's  case. 
Hence,  — 

In  Principle,  Burden  of  Proof.  — The  burden  of  proof  is,  in  prin- 
ciple, not  shifted  from  the  State  to  the  defendant ;  but,  on  the 
whole  evidence,  considered  in  connection  with  the  presumptions, 
which  are  regarded  as  a  species  of  evidence,  and  especially  the 
presumption  of  sanity,  the  jury  should  convict  hima  if  satisfied 
beyond  a  reasonable  doubt  that  he  did  the  act  alleged,  and  that 
therein  he  was  impelled  by  the  law's  criminal  intent,  which  he 
could  not  have  been  if  insane.  Otherwise  the  verdict  should  be 
not  guilty.8  Still,  looking  more  directly  to  the  judicial  determi- 
nations and  utterances,  — 

§  670.  On  Authority,  Burden  shifting.  —  The  authorities  on  this 
question  are  quite  discordant.  There  are  not  simply  two  differ- 
ing views,  but  more*  and  it  would  not  be  easy  to  say  on  an 
examination  of  the  cases  exactly  how  many.  But  great  num-  . 
bers,  and,  it  would  seem,  the  majority,  either  directly  hold  or 
contain  dicta  to  the  effect,  that,  in  some  way,  the  prisoner  who, 
being  of  full  age,  relies  on  the  defence  of  insanity,  takes  upon 
himself  what  in  some  is  called  the  burden  of  proof,  and  in  others 
the  legal  duty  to  overcome  the  law's  presumption  of  sanity,  to 
establish  to  the  jury,  as  an  affirmative  proposition,  the  fact  of 
insanity,  existing  at  the  time  when  the  alleged  wrongful  act  was 
committed;  though  the  evidence,  it  is  conceded,  may  come  as 
well  from  the  government's  witnesses  as  from  his  own.4    And, 


i  lb.  §  801-810. 

'  lb.  §  866  et  seq. 

i  Vol.  I.  §  1048-1061 ;  ante,  §  590 ; 
post,  §  678. 

4  3  Greenl.  Ev.  §  6;  Commonwealth 
v.  Heath,  11  Gray,  808,  a  case  of  idiocy, 
the  court  reserving  the  question  whether 
the  same  role  would  apply  in  a  case  of 
insanity  proper ;  Newcomb  v.  The  State, 
87  Missis.  388;  People  v.  Robinson,  1 
Parker  C.  C.  649;  The  State  v.  Brinyea, 
6  Ala.  241 ;  The  State  v.  McCoy,  34 
Misso.  681 ;  People  v.  Myers.  20  Cal.  618 ; 
People  v.  Coffman,  24  Cal.  280;  Boswell 
v.  Commonwealth,  20  Grat.  860,  876; 
The  State  v.  Klinger,  43  Misso.  127; 
Bergin  v.  The  State,  81  Ohio  State,  111 ; 
People  v.  Bell,  49  Cal.  486;  Humphreys 


v.  The  State,  46  Ga.  190,  192 ;  Lynch  v. 
Commonwealth,  27  Smith,  Pa.  206 ;  The 
State  v.  Lawrence,  67  Maine,  674 ;  Bond 
v.  The  State,  28  Ohio  State,  849;  Beg.  v. 
Layton,  4  Cox  C.  C.  149 ;  Reg.  v.  Stokes, 
3  Car.  &  K.  186;  McKenzie  ».  The  State, 
26  Ark.  884  ;  The  State  p.  Felter,  82 
Iowa,  49;  The  State  v.  Hundley,  46 
Misso.  414  ;  The  State  p.  Coleman,  27 
La.  An.  691  ;  The  State  v.  Brown,  12 
Minn.  688;  The  State  p.  Stickley,  41 
Iowa,  282.  In  civil  cases,  the  doctrine  is 
very  clearly  so.  Van  Dusen  p.  Van  Du- 
sen,  6  Johns.  144 ;  Cad  well  v.  King,  4  Cow. 
207 ;  Armstrong  p.  Timmons,  8  Hairing. 
Del  342;  Burton  p.  Scott,  8  Rand.  899; 
Myatt  p.  Walker,  44  111.  486. 
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though  distinctions  may  be  drawn,  leaving  some  of  these  cases 
on  the  side  of  what  we  should  deem  sound  doctrine,  and  oth- 
ers on  the  other  side,  the  general  inclination  of  them  is  to  the 
proposition  that  the  burden  of  proof  shifts  from  the  State  to  the 
defendant  who  sets  up  his  insanity.     But,  — 

§  671.  Weight  of  Evidence.  —  If  we  assume  that  the  defendant 
is  thus  to  take  upon  himself  the  burden  of  proving  his  own  in- 
sanity, still,  by  the  correct  doctrine,  as  explained  in  the  first 
volume,1  he  need  do  it  only  by  a  preponderance  of  the  evidence 
over  the  presumption  of  sanity,  as  in  civil  cases,  not  necessarily 
to  the  exclusion  of  reasonable  doubt.  Most  of  the  courts  so 
hold  ; 2  but  there  are  exceptional  cases  which  seem  to  require 
defendants  to  establish  this  contention  beyond  a  reasonable 
doubt,8  and  perhaps  others  which  occupy  a  sort  of  middle  ground 
between  these  two  outer  propositions.4 

§  672.  Presumption  of  Sanity.  —  The  authorities  agree,  and 
properly,  that,  in  some  way,  the  presumption  of  sanity  attends 
the  proven  acts  of  the  prisoner,  operating  with  sufficient  force 
to  create  against  him  a  prima  facie  case.6    Hence,  — 

Defendant  to  prove  Insanity  —  (Distinctions).  —  By  all  opinions, 
the  defendant  must  prove  the  insanity  on  which  he  relies,?  —  a 
proposition  not  necessarily  the  same  as  that  the  burden  of  proof 
shifts  to  him.    The  difference,  not  stated  in  quite  uniform  terms 

1  Vol.  I.  §  1095.  The  State  v.  Marler,  2  Ala.  48 ;  The  State 

>  Carter  v.  The   State,  66  Ga.  468;  v.  Hating,  21  Misso.  461;  McNaghten's 

The  State   v.  Hundley,  46  Misso.  414,  Case,  10  CI.  &  F.  200. 
417 ;  People  v.  Wilson,  49  Cal.  18  ;  The         6  Graham   v.  Commonwealth,   16  B 

State  v.  Felter,  82  Iowa,  49 ;  Bond  v.  The  Monr.  587  ;   United  States  v.  McGlue,  1 

State,  23  Ohio  State,  849,  867 ;  Meyers  v.  Curt.  C.  C.  1 ;  The  State  v.  Starling,  6 

Commonwealth,  2  Norris,  Pa.  181;  Peo-  Jones,  N.  C.  866;  Webb  v.  The  State,  6 

pie  v.  Bell,  49  Cal.  486;   The  State,  v.  Texas  Ap.  696;  United  States  v.  Holmes, 

Strauder,  11  W.  Va.  746,  828 ;  Bergin  v.  1  Clif.  98 ;  McKenzie  v.  The  State,  26  Ark. 

The  State,  81  Ohio  State,  111;  Pannell  884;  Humphreys  v.  The  State,  46  Ga.  190, 

v.  Commonwealth,  5   Norris,   Pa.  260;  192;  People  v.  Kirby,  2  Parker  C.  C  28 

People  v.  McCann,  16  N.  Y.  68,  62;  Peo-  Walter  v.  People,  82  N.  Y.  147,  164 

pie  v.  Myers,  20  Cal.  618 ;   The  State  v.  Commonwealth  v.  Heath,  11  Gray,  808 

Klinger,  48  Misso.  127 ;  Commonwealth  Fisher  v.  People,  28  111.  288.    And  see 

v.  Rogers,  7  Met  600 ;  The  State  v.  Mc-  the  cases  cited  to  the  last  two  sections. 
Coy,  84  Misso.  681,  686;   The  State  v.         •  Cases  cited  ante,  §  670;    McNagh- 

Starling,  6  Jones,  N.  C.  866;   People  v.  ten's  Case,  10  CI.  &  F.  200;  The  State  v. 

Coffman,  24  Cal.  280,  287.  Smith,  68  Misso.  267 ;   Ortwein  v.  Com- 

8  The  State  v.  Spencer,  1  Zab.  196.  monwealth,  26  Smith,  Pa.  414 ;  Boswell 
In  People  v.  Schryver,  42  N.  Y.  1,  are  v.  Commonwealth,  20  Grat.  860 ;  The 
stated,  and  OTerruled,  cases  in  which  it  State  v.  Coleman,  27  La.  An.  691 ;  Bald- 
was  so  held.  win  v.  The  State,  12  Misso.  228. 

*  The  State  v.  Brinyea,  5  Ala.  241; 
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in  the  cases,  is,  on  the  whole,  this :  when  the  burden  is  said  to 
shift  to  the  defendant,1  the  meaning  is,  that  he  must  prove  the 
insanity  as  an  issue  distinct  from  not  guilty,  and  as  a  separate 
question  ;  the  jury,  to  acquit,  being  obliged  to  find  affirmatively 
that  the  defendant  was  insane,  though  it  is  admitted  the  finding 
need  not  appear  thus  formally  in  the  verdict.  On  the  other  side, 
it  is  contended  that  — 

§  673.    Borden  not  shift,  bnt  Presumption  operates.  —  The  doc- 

trine  of  principle,'  sustained  by  a  large  part  of  our  courts,  and 
rapidly  becoming  general,  is,  that,  as  the  pleadings  inform  us,  in- 
sanity is  not  an  issue  by  itself,  to  be  passed  on  separately  from 
the  other  issues,  but,  like  any  other  matter  in  rebuttal,  it  is  in- 
volved in  the  plea  of  not  guilty,  upon  which  the  burden  of  proof 
is  on  the  prosecuting  power ;  the  jury  to  convict  or  not  according 
as,  on  the  whole  showing,  they  are  satisfied  or  not,  beyond  a 
reasonable  doubt,  of  the  defendant's  guilt.8  To  be  sure,  this 
major  proposition  includes  necessarily  the  minor  ones  within  it ;  * 
such  as  the  degree  of  the  offence,5  the  sanity  of  the  offender,6  the 
doing  of  the  overt  act,  and  all  the  rest.7  But  it  is  not  the  same 
proposition  as  the  mere  isolated  one,  to  which,  detached  from 
the  rest  of  the  issue  and  presented  by  itself,8  various  courts  have 
declined  to  yield,  and  it  is  believed  justly,  that  the  defendant 
need  only  create  in  the  minds  of  the  jury  a  reasonable  doubt  of 
his  sanity  to  secure  an  acquittal.9  The  presumption  of  sanity 
must  be  overcome  by  proofs.10  And  the  form  of  the  doctrine  laid 
down  in  early  editions  of  this  work  has  been  judicially  approved ; 

1  Ante,  §  670.  never  be  thus  upon  a  part  of  the  facto,  or  a 

*  Ante,  §  669.  part  of  the  case,  bat  always  upon  the  en- 

*  Vol.  I.  §  1060, 1051 ;  Wright  v.  Pec-  tire  facta  and  case.  Vol.  L  §  978;  ante, 
pie,  4  Neb.  407;  The  State  ».  Smith,  68  {  699. 

MUso.  287;   The  State  v.  Crawford,  11  9  Ortwein  t;.  Commonwealth,  26  Smith, 

Kan.  82;  Westmoreland  v.  The  State,  46  Pa.  414;   Boswell  v.  Commonwealth,  20 

Ga.  226.  Orat  860;    Kriel  v.  Commonwealth,  6 

*  Vol.  I.  §  1062-1064, 1096.  Bush,  862 ;  The  State  v.  Colman,  27  La. 

*  Vel.  I.  §  1096.  An.  691 ;   Lynch  v.  Commonwealth,  27 

*  Wright  v.  People,  4  Neb.  407, 410 ;  Smith,  Pa.  206 ;  The  State  v.  Strauder, 
The  State  v.  Crawford,  supra;  Stevens  11  W.  Va.  745,  828;  The  State  v.  Hut- 
v.  The  State,  81  Ind.  486;  Bradley  v.  ing,  21  Misso.  464;  People  v.  Myers,  20 
The  State,  81  Ind.  492;  McFarland's  Cal.  618;  Westmoreland  v.  The  State,  46 
Trial,  8  Abb.  Pr.  v.  8.  67,  98 ;  The  State  Ga.  225,  280.  Still  this  mere  isolated 
v.  Bartlett,  48  N.  H.  224 ;  Chase  v.  Peo-  proposition  appears  to  have  been  ap- 
ple, 40  111.  862.  proved  by  some  of   the  courts.     The 

7  Dove  v.  The  State,  8  Heisk.  848.  State  v.  Marler,  2  Ala.  48. 

»  I  understand  that  the  charge  of  a  l0  Ante,  §  672 ;  Walter  v.  People,  82 

court  to  a  jury  on  a  criminal  trial  should  N.  Y.  147, 161. 

tol.  ii.                              20  805 
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namely,  —  if  sanity,  the  normal  condition  of  the  human  under- 
standing, is  denied  to  have  existed  in  the  particular  instance, 
then,  if  evidence  is  produced  in  support  of  such  denial,  the  jury 
must  judge  of  it  and  its  effect  on  the  main  issue  of  guilty  or  not 
guilty ;  and  if,  considering  all  the  evidence,  and  considering  the 
presumption  that  what  a  man  does  is  sanely  done,  and  suffering 
the  evidence  and  the  presumption  to  work  together  in  their 
minds,  they  entertain  a  reasonable  doubt  whether  the  prisoner 
did  the  act  in  a  sane  state  of  mind,  they  are  to  acquit,  otherwise 
they  are  to  convict.1  Nice  though  these  distinctions  may  seem, 
they  are  believed  to  be  the  only  ones  consistent  with  a  harmoni- 
ous interpretation  and  application  to  this  particular  question,  of 
the  larger  rules  of  criminal  pleading,  evidence,  and  practice.2 

1  The  State  v.  Smith,  58  Misso.  267 ;  statutory  provision,  see,  also,  Bonfanti  v. 

The  State  v.  Klinger,  43  Misso.  127.  The  State,  2  Minn.  128,  where  it  seems 

3  Some  of  the  judicial  utterances  on  to  be  deemed  to  have  cast  the  burden  of 

this  question  are  the  following.    Metcalf,  proof  on  the  prisoner,  even  though  it 

J.  once  observed  in  the  Massachusetts  was  not  on  him  before.    See,  also,  pb- 

court :  "  The  burden  is  on  tne  Common-  serrations    of   Bowen,  J.,  in  People  v. 

wealth  to  prove  all  that  is  necessary  to  McCann,  16  N.  T.  68, 62 ;  but  questioned 

constitute  the  crime  of  murder.     And  in  People  v.  Schryver,42  N.Y.  1,8.    In  a 

as  that  crime  can  be  committed  only  by  New  Hampshire  case,  Bellows,  J.  said : 

a  reasonable  being,  —  a  person  of  Bane  "  Upon  a  careful    examination  of    the 

mind,  —  the  burden  is  on  the  Common-  questions,  both  upon  principle  and  au- 

wealth  to  prove,  that  the  defendant  was  thority,  we  are  of  the  opinion,  that  the 

of  sane  mind  when  he  committed  the  act  jury  ought  not  to  return  a  verdict  of 

of  killing.    But  it  is  a  presumption  of  guilty  so  long  as  a   reasonable  doubt 

law,   that  all   men  are  of   sane  mind ;  rests  in  their  minds  of  the  prisoner's  ca- 

and  that  presumption  sustains  the  burden  pacity  to  commit  the  offence  charged, 

of  proof,  unless  it  is  rebutted  and  over-  .  .  .  Nor  do  we  think  it  at  all  material 

come   by  satisfactory  evidence    to    the  whether   the   proof  of   insanity  comet 

contrary.     In    order   to  overcome  this  from  the  government,  or  the  accused,  or 

presumption  of  law,  and  shield  the  de-  part  from  each ;  but,  however  adduced,  it 

fendant    from    legal    responsibility,   the  is  incumbent  upon  the  prosecutor  to  sat- 

burden  is  on  him  to  prove,  to  the  satis-  isfy  the  jury,  beyond  a  reasonable  doubt, 

faction  of  the  jury,  by  a  preponderance  of  the  existence  of  all  the  elements,  includ- 

of  the  whole  evidence  in  the  case,  that,  ing  the  necessary  soundness  of  mind,  that 

at  the  time  of  committing  the  homicide,  constitute  the  offence."    Again :   "  The 

he  was  not  of  sane  mind.    This  is  not  rules  as  to  the  weight  of  evidence  and 

only  required  by  the  general  rule  of  law,  burden  of  proof  in  civil  cases  are  not  safe 

but  is  distinctly  implied  in  the  provision  guides  in  criminal  causes.  ...  In  crim- 

of  the  Rev.  Stat.  c.  187,  §  12,  that, '  when  inal  causes,  the  trial  is  usually  had  upon 

any  person,  indicted  for  an  offence,  shall,  a  plea  that  puts  in  issue  all  the  allega- 

on  trial,  be  acquitted  by  the  jury  by  rea-  tions  in  the  indictment;  and,  upon  every 

son  of  insanity,  the  jury,  in  giving  their  sound  principle  of  pleading  and  evidence, 

verdict  of  not  guilty,  shall  state  that  it  the  burden  is  upon  the  prosecutor  to  sua- 

was  given  for  such  cause.'"    Common-  tain  them  by  satisfactory  proofs.  .  .   . 

wealth  v.  Eddy,  7  Gray,  683,  684.    See  The   natural   presumption  of  sanity  is 

also  Commonwealth  v.  Rogers,  7  Met.  prima  facie  proof  of  a  sound   memory, 

600,  606.    As  to  the  effect  of  this  sort  of  and  that  must  stand  unless  there  is  other 
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§  674.  Time  when — Presumptions  from  other  Times.  —  The  in- 
sanity proved  must  relate  to  the  time  when  the  act  complained 
of  was  committed ;  it  not  being  sufficient  that  the  defendant  was 
insane  before  or  after,  if  not  also  then.1  Yet,  when  the  question 
is  of  permanent  insanity,  its  existence  at  the  time  of  the  trial,2  or 
at  any  other  time  after  or  especially  before  the  commission  of 
such  act,8  may  be  shown  as  foundation  for  the  presumption  that 

evidence  tending  to  prove  the  contrary,  has  satisfied  us  it  was  too  broadly  laid 

.  .  .  Our  opinion,  then,  is,  that  the  infer-  down,  and  that  justice  and  humanity  de- 

ence  which  the   law  makes  of  sanity,  mand  the  jury  should  be  satisfied,  be- 

malice,  and  the  like,  is  to  be  regarded  as  yond  a  reasonable,  well-founded  doubt, 

merely  a  matter  of  evidence,  and  stand-  of  the  sanity  of  the  accused."    Again : 

ing  upon  the  same  ground  as  the  testi-  "  Can  it  be  properly  said,  in  criminal 

mony  of  a  witness ;  and,  in  this  respect,  cases,  the  burden  of  proof  ever  shifts,  so 

is  like  the  presumption  of  innocence."  long  as  the  defendant  bases  his  defence 

The  State  v.  Bartlett,  48  N.  H.  224,  228-  on  the  denial  of  any  essential  allegation 

280;  approved  in  The  State  v.  Jones,  60  in  the  indictment  1    We  think  not.    The 

N.  H.  869.    Two  conflicting,  representa-  prosecution  is  bound,  on  every  principle 

tive  opinions  are  the  following:  "As,"  of  correct  pleading  and  of  justice,  to 

in  the  words  of  Bartley,  C.  J.,  "  the  law  maintain  their    allegations ;    and  it  is 

presumes  every  person,  who  has  reached  not  in  their  power  to  shift  the  burden 

the  age  of  discretion,  to  be  of  sufficient  on  the  defendant.    The  presumption  of 

capacity  to  be  responsible  for  crime,  the  innocence  is  as  strong  as  the  presump- 

burden  of  establishing  the  insanity  of  the  tion   of   sanity."     From    this   opinion, 

accused  affirmatively  to  the  satisfaction  of  Walker,  J.,  dissented.    Hopps  v.  People, 

the  jury,  on  the  trial  of  a  criminal  case,  81 III- 886,  398,  894.    Similar  to  this  case 

rests  upon  the  defence."    Loeffner  v.  The  are  Polk  v.  The  State,  19  Ind.  170,  and 

State,  10  Ohio  State,  698,  616 ;  Fisher  v.  Bradley  v.  The  State,  31  Ind.  492.    In  a 

People,  28  111.  283.    Afterward,  in  the  later  Illinois  case,  the  like  doctrine  was 

State  wherein  the  latter  of  these  two  again  affirmed;  the  court  holding,  that 

cases  was  adjudged,  it  was  overruled,  the  prosecuting  power  is  not  required  to 

and  the  burden  of  proof  was  held  to  lie  prove  the  sanity  of  the  prisoner ;  yet,  if 

on  the   government  throughout.     Said  evidence  of  insanity  is  introduced  in  his 

Breese,  J. :  "  8ound  mind,  or  sanity,  is  behalf,  and  there  is  reasonable  doubt  of 

an  ingredient  in  crime,  quite  as  essential  his  sanity,  he  is  entitled  to  the  benefit 

as  the  overt  act.    Who  will  deny,  if  there  of  the  doubt    Chase  v.  People,  40  111. 

be  a  reasonable  doubt  as  to  the  overt  862. 

act,  that  the  jury  are  bound  to  acquit  ?  *  Crim.  Law,  I.  §  880, 886,  896 ;  Jones 
Equally  imperative  must  be  the  rule,  if  a  v.  The  State,  13  Ala.  168 ;  Graham  v. 
reasonable  doubt  be  entertained  as  to  the  Commonwealth,  16  B.  Monr.  687 ;  The 
sanity  of  the  prisoner.  Sanity  is  guilt.  State  v.  Windsor,  6  Harring.  Del.  612 ; 
insanity  is  innocence ;  therefore  a  rea-  People  v.  Kleim,  Edm.  Sel.  Cas.  18 ;  Peo> 
■onable  doubt  of  the  sanity  of  the  ao-  pie  v.  Divine,  Edm.  Sel.  Cas.  694 ;  The 
cused,  on  the  long  and  well-recognized  State  v.  Coleman,  27  La.  An.  691. 
principles  of  the  common  law,  must  2  Freeman  v.  People,  4  Denio,  9 ;  Mc- 
acquit."  Speaking  of  Fisher  r.  People,  Allister  v.  The  State,  17  Ala.  484. 
cited  above,  he  said :  "  The  opinion  in  * .  Crim.  Law,  L  §  886 ;  Peaslee  v. 
that  case  was  prepared  under  peculiar  Bobbins,  8  Met  164 ;  Vance  v.  Common- 
circumstances,  not  admitting  of  much  wealth,  2  Va.  Cas.  132 ;  Grant  v.  Thomp- 
deliberation,  and  this  point  was  not  son,  4  Conn.  208;  Einne  v.  Kinne,  9 
pressed  upon  the  attention  of  the  court,  Conn.  102 ;  Bryant  v.  Jackson,  6  Humph, 
orn-gued  at  length.    Further  reflection  199;  Webb  v.  The  State,  6  Texas  Ap. 
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the  state  of  mind  proved  is  continuing,  and  what  exists  at  one 
time  exists  also  at  another.1  But  the  period  to  which  this  evi- 
dence relates  may,  it  appears,  be  so  remote  from  the  one  in  con- 
troversy as  to  justify  its  rejection  by  the  court  ;a  or,  certainly,  to 
lessen  very  much  its  just  weight  with  the  jury.8  And  u  some 
species  of  insanity  are  not  presumed  to  be  continuing  in  their 
nature ; "  to  these,  therefore,  the  foregoing  doctrine  does  not 
apply.4  Of  this  sort  is  delirium  tremens.  One  who  sets  it  up 
in  defence  must  show  that  he  was  under  a  delirium  when  he  did 
the  act ;  there  being  no  presumption  of  its  existence  from  ante- 
cedent fits  from  which  he  has  recovered.5  It  is  the  same  of  in- 
sanity caused  by  violent  disease.6  Still,  liability  to  intermittent 
insanity  may  be  relevantly  shown  in  connection  with  other 
evidence.7 

§  675.  Showing  Cause  for  Insanity.  —  The  showing  of  a  cause 
in  operation  tending  to  produce  insanity s  —  as,  that  the  defend- 
ant had  been  informed  of  his  wife's  infidelity 9  —  does  not  alone 
raise  a  presumption  of  insanity,  and  alone  is  inadmissible.  But 
evidence  of  this  sort,10  or  of  the  absence  of  motive  to  commit  the 

506 ;   Reg.  v.  Lay  ton,  4  Cox  C.  C.  149 ;  Mass.  148.    And  see  Harden  v.  Hays,  2 

The  State  v.  Kring,  64  Misso.  691 ;  The  Harris,  Pa.  91 ;  Wilkinson  v.  Pearson,  11 

State  v.  Reddick,  7  Kan.  148 ;   Carpenter  Harris,  Pa.  117.    Bat  see  Blackburn  v. 

v.  Carpenter,  8  Bush,  288  ;  The  State  v.  The  State,  28  Ohio  State,  146, 166 ;  Clin* 

Wilner,  40  Wis.  804 ;   Frazer  v.  Frazer,  2  ton  v.  Estes,  20  Ark.  216. 

Del.  Ch.  260;  United  States  v.  Holmes,  1  *  Sanchez  v.  People,  22  N.  T.  147; 

Clif.  98;   People  v.  March,  6  Cal.  648;  Dickinson  v.  Barber,  9  Mass.  226;  Exum 

Watson  v.  Anderson,  11  Ala.  48 ;  Hen-  v.  Canty,  84  Missis.  688.    See  The  State 

drix  u.  Money,  1  Bush,  806 ;   Peaslee  v.  v.  Scott,  1  Hawks,  24. 

Bobbins,  8  Met.  164 ;  Dickinson  v.  Bar-  «  Stewart  t>.  Redditt,  8  Md.  67,  81 ; 

ber,  9  Mass.  226.     See  Commonwealth  People  v.  Francis,  88  Cal.  188 ;  Carpenter 

v.  Lynch,  8  Pittsb.  412.    Some  courts  re-  v.  Carpenter,  8  Bush,  288.    See  2  Bishop 

ceive  this  evidence  under  greater  restric-  Mar.  &  Div.  §  668. 

tions  when  it  relates  to  a  time  subsequent  *  The  State  v.  Sewell,  8  Jones,  N.  C. 

to  that  in  controversy  than  when  before.  246.    See  Reg.  v.  Leigh,  4  Fost.  &  F.  916 ; 

Commonwealth  v.  Pomeroy,  117  Mass.  Stuart  v.  The  State,  1  Baxter,  178 ;  Raf- 

148.    Compare  with  ante,  §  428,  and  the  ferty  v.  People,  66  111.  118. 

places  there  referred  to.    And  see  Kinne  *  Hix  v.  Whittemore,  4  Met  646;  Cor- 

v.  Kinne,  9  Conn.  102.  bit  v.  Smith,  7  Iowa,  60. 

1  Armstrong  v.  Timmons,  8  Harring.  7  Reg.  v.  Richards,  1  Fost  &  F.  87. 

Del.  842 ;   Cadwell  v.  King,  4  Cow.  207 ;  And  see  Real  v.  People,  42  N.  T.  270. 

Wray  v.  Wray,  88  Ala.  187 ;  Van  Dusen  »  Carter  v.  The  State,  66  Ga.  468 ; 

v.  Van  Dusen,  6  Johns.  144 ;  Cook  v.  Gillespie  v.  Shuliberrier,  6  Jones,  N.  C. 

Cook,  68  Barb.  180;  Emery  v.  Hoyt,  46  167  ;  Willis  v.  People,  82  N.  T.  716;  Peo- 

111.  268;  Myatt  v.  Walker,  44  BL  486;  pie  v.  Garbutt,  17  Mich.  9.     See  Jum- 

Achey  v.  Stephens,  8  Ind.  411 ;  Crouse  v.  pertz  v.  People,  21  111.  876. 

Holman,  19  Ind.  80;  Lee  v.  Lee,  4  Me-  9  Sawyer  p.  The  State,  86  Ind.  80, 

Cord,  188.  84. 

'  Commonwealth    v.    Pomeroy,    117  10  Reg.  v.  Richards,  1  Fost.  &  F.  87 ; 
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§676 


proven  act,1  fnay  be  competent  in  connection  with  other  facts. 
Within  this  doctrine,  — 

Hereditary.  —  One's  insanity  cannot  be  established  by  mere  evi- 
dence of  the  insanity  of  ancestors,  showing  an  inherited  tendency 
thereto.2  But,  in  connection  with  other  evidence,  if  it  is  proved 
by  experts  that  this  taint  is  thus  transmissible,8  and  probably 
though  it  is  not,  such  fact  being  one  of  common  observation 
known  to  the  jury,4  mental  unsoundness  in  a  blood  relation  —  for 
example,  a  brother,5  the  father,6  or  grandfather 7  —  will  be  com- 
petent. "  It  is  not  in  any  case,"  said  a  learned  judge,  "  evidence 
of  the  highest  character." 8  And,  in  general,9  but,  in  reason,  not 
necessarily  always,  the  insanity  to  be  explained  by  this  evidence 
should  be  of  a  permanent  sort.  It  should  also  be  of  a  species  like 
that  wherewith  the  other  members  of  the  family  were  afflicted.10 


III.  The  Witnesses,  their  Testimony,  and  the  other  Evidence. 

Under  this  sub-title  we  shall  consider  — 
§676.  First.  Opinions  from  Non-expert  Witnesses :  — 
Generally,  of  expressing  Opinions.  —  We  saw  in  the  first  volume, 
that,  philosophically  and  truly,  the  testimony  of  every  witness,  to 
whatever  he  speaks,  is  a  mere  expression  of  his  opinions.11  But, 
in  ordinary  language,  we  designate  certain  classes  of  opinions  by 
the  term  facts,  and  this  distinction  has  been  extended  to  the  law ; 
the  rule,  to  which  there  are  exceptions,  being,  that  a  witness  can 
testify  to  facts  only,  not  to  his  opinions.13    The  exceptions,  ad- 


Laros  p.  Commonwealth,  8  Norris,  Pa. 
200. 

*  Reg.  p.  Lay  ton,  4  Cox  C.  C.  149 ; 
Reg.  v.  Vyse,  8  Fost.  &  F.  847. 

8  The  State  p.  Simms,  68  Misso.  805; 
Cole's  Trial,  7  Abb.  Pr.  k.  8.  821 ;  Brad- 
ley p.  The  State,  81  Ind.  492 ;  Snow  p. 
Benton,  28  111.  806;  Mather  p.  Whitefoot, 
8  Car.  &  P.  270. 

•  Reg.  v.  Tucket,  1  Cox  C.  C.  108. 

<  Vol.  I.  $  1179.  "  The  transmission 
of  this  predisposition  to  insanity  is  matter 
of  general  observation,  and  is  recognized, by 
the  best  medical  authorities."  Thomas, 
J.  in  Baxter  p.  Abbott,  7  Gray,  71,  81. 

1  People  p.  Garbntt,  17  Mich.  9. 

•  The  State  p.  Felter,  25  Iowa,  67. 

*  Reg.  p.  Tucket,  supra. 


•  People  v.  Pine,  2  Barb.  666,  572, 
opinion  by  Barculo,  J. 

•  The  State  v.  Christmas,  6  Jones, 
N.  C.  471. 

»  lb. 

w  Vol.  I.  §  1073, 1096, 1177. 

»  lb.  §  1177 ;  The  State  p.  Folwell,  14 
Kan.  105;  Fundy  p.  The  State,  80  Ga. 
400;  Zantzinger  p.  Weigh traan,  2  Cranch 
C.  C.  478 ;  Massey  p.  Walker,  10  Ala. 
288 ;  Cooper  p.  The  State,  28  Texas,  381 ; 
The  8tate  p.  Rhoads,  29  Ohio  State,  171 ; 
The  State  p.  Brunetto,  18  La.  An.  45 ; 
Jones  p.  Hatchett,  14  Ala.  748 ;  Keener 
p.  The  State,  18  Ga.  194 ;  Iglehart  p. 
Jernegan,  16  111.  513 ;  Saltmarsh  p. 
Bower,  84  Ala.  613 ;  Albatross  p.  Wayne, 
16  Ohio,  618 ;  Gregory  p.  Walker,  88  Ala. 
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mitting  opinions,  proceed,  a  learned  judge  has  observed,  "  from 
necessity  alone,"  and  this  species  of  evidence  is  not  favored.1 

§  677.  Opinions  supplementing  Facts.  —  One  of  the  exceptions, 
spoken  of  in  the  first  volume,  is,  that  the  witness  may  supplement 
his  statement  of  the  facts  leading  to  an  opinion  by  the  opinion 
itself,  where,  in  the  nature  of  the  transaction,  such  facts  can 
be  only  imperfectly  transmitted  to  the  minds  of  the  jurors.2 
Within  this  exception,  arq  questions  of  personal  identity,8  dis- 
tances and  the  dimensions  and  quantities  of  things,4  value,5  in- 
tention,6 health  as  appearing  to  the  common  and  uneducated  ob- 
servation,7 and  various  other  things  of  the  like  sort.     Hence,  — 

26 ;    Morehouse  v.  Mathews,  2  Comst.  v.  The  State,  60  Ala.  104 ;    Rigging  p. 

614 ;   Morse  v.  The  State,  6  Conn.  9 ;  Brown,  12  Ga.  271 ;  Joy  v.  Hopkins,  6 

Berry  v.  The  State,  10  Ga.  611 ;  Lewis  Denio,  84;  Merrill  v.  Grinnell,  80  N.  T. 

v.  Brown,    41    Maine,  448;    Daniels  v.  694;  Ward  v.  Reynolds,  82  Ala.  384 ;  Hli- 

Mosher,  2  Mich.  183 ;   Sowers  v.  Dukes,  nois,  &c.  Railroad  v.  Van  Horn,  18  IiL 

8  Minn.  23.  267 ;  Ohio,  &c.  Railroad  v.  Irvin,  27  HI. 

1  Selden,  J.  in  De  Witt  t>.  Barly,  17  178 ;  Whitfield  ».  Whitfield,  40  Missis. 

N.  Y.  840,  861;  Whittier  v.  Franklin,  46  862;  Harris  v.  Panama  Railroad,  8  Bosw. 

N.  H.  28.  7.    See  Toledo,  &c.  Railroad  v.  Smith,  26 

a  Vol.  I.  §  1178 ;  The  State  v.  Folwell,  Ind.  288 ;  Thorn  v.  Couchman,  28  How. 

4  Kan.  106;  Lewis  v.  The  State,  49  Ala.  1 ;  Pr.  96;   Sinclair  v.  Roush,  14  Ind.  460. 

Commonwealth  v.  Thompson,  8  Dana,  "  He  [Colonel  Hawkins]  gave  me  intereat- 

801;  The  State  v.  Shinborn,  46  N.  H.  ing  information    respecting   the    super- 

497  ;   Curtis  v.  Chicago,  &c.  Railway,  18  stitions,  laws,  and  customs  of  the  Creeks 

Wis.  812;  Brennan  v.  People,  16  111.  611;  [Indians].  ...  In  the  administration  of 

Commonwealth  v.  Sturtivant,  117  Mass.  justice,  in  both  civil  and  criminal  cases, 

122;  Bryan  v.  Walton,  20  Ga.  480 ;  Wynne  witnesses  were  sworn  by  their  respective 

v.  The  State,  66   Ga.   118  ;    Parker  v.  chiefs  to  tell,  first,  all  they  positively 

Chambers,  24  Ga.  618 ;  Campbell  v.  The  knew  of  the  cases  under  trial,  and  next  to 

State,  23  Ala.  44 ;  The  State  v.  Avery,  give  their  belief  in  respect  to  such  par- 

44  N.  H.  392 ;  Gentry  v.  McMinnis,  3  ticulars  as  did  not  directly  strike  their 

Dana,  382  ;  The  State  v.  Stickley,  41  senses  —  circumstantial  evidence.     The 

Iowa,  282 ;  Kent  v.  Tyson,  20  N.  H.  121 ;  chief  of  each  then  submitted  to  the  judges 

McKee  v.  Nelson,  4  Cow.  866.  (council)  from  his  intimate  knowledge  of 

8  Gentry  v.  McMinnis,  supra  ;Goodwyn  the  witness,  how  much  of  the  testimony, 

v.  Goodwyn,  20  Ga.  600;   Woodward  v.  including  belief  ought  to  be  received,  and 

The  State,  4  Baxter,  322.  how  much   rejected.      This   system  of 

*  Hackett  v.  Boston,  &c.  Railroad,  86  compurgation  and  purgation  was  said  to 

N.  H.  390 ;  Woodward  v.  Gates,  88  Ga.  have  worked  admirably."     Memoirs  of 

206 ;  Detroit,  &c.  Railroad  v.  Van  Stein-  Lieut.  Gen.  Scott,  Vol.  I.  p.  46. 

burg,  17  Mich.  99;  Eastman  v.  Amoskeag  *  Eastwood  v.  People,  8  Parker  C.  C. 

Manuf.  Co.  44  N.  H.  143.  26,  66 ;  Pierce  v.  The  State,  68  Ga.  866 ; 

»  Holten  v.  Lake,  66  Ind.  194;  Tate  Stanley  v.  The  State,  26  Ala.  26. 

v.  Missouri,  &c.  Railway,  64  Misso.  149 ;  7  Southern  Life  Ins.  Co.  v.  Wilkinson, 

Carpenter  v.  Robinson-,  1  Holmes,  67,  73;  68  Ga.  636;   Milton  v.  Rowland,  11  Ala. 

Burger  v.  Northern  Pacific  Railroad,  22  782 ;  Barker  v.  Coleman,  36  Ala.  221 ; 

Minn.  843 ;  Tiffany  v.  Lord,  66  N.  Y.  810 ;  Blackman  v.  Johnson,  8& Ala.  262 ;  Bennett 

Pennsylvania,  Ac.  Railroad  and  Canal  v.  Fail,  26  Ala.  606 ;  Norton  v.  Moore.  8 

v.  Bunnell,  81    Smith,  Pa.  414  ;    Ray  Head,  480.    See  McLean  v.  The  State,  16 
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§  678.  Opinions  of  Non-experts  to  Sanity.  —  Within  this  excep- 
tion, and  strictly  upon  the  principle  thus  developed,  a  mere  non- 
expert witness  may  testify  to  what  he  personally  knows  of  the 
sayings  and  doings  of  the  party,  indicating  insanity,  and  supple- 
ment this  testimony  by  his  opinion  whether  or  not  such  party 
was  then  insane.  But  he  must  first  state  the  facts  as  far  as  he  is 
able.  Nor  can  he  deliver  an  opinion  from  facts  not  within  his 
own  observation.1    But  — 

§  679.  Adequate  Means  of  Observation.  —  Tt  is  obvious  that  not 
every  witness,  who  still  might  be  competent  to  testify  to  some 
relevant  fact,  could  be  permitted  to  give  an  opinion ;  one,  for 
this,  must  have  had  the  necessary  opportunities  for  observation.2 
What  are  such  opportunities  will  not  depend  on  any  one  fact  or 
series  of  facts  alone,  like,  for  example,  the  length  and  nature  of 
the  acquaintance  ;  but  upon  all  the  facts  and  considerations  per- 
taining to  the  case,  viewed  in  combination.  In  general  terms, 
opportunity  must  have  been  afforded  of  forming  an  accurate  judg- 
ment as  to  the  existence  or  non-existence  of  the  disease,  consid- 
ered with  reference  to  its  alleged  character  or  degree.8 

§  680.  Weight  of  Evidence. —  Where  the  testimony  is  admitted, 
however  properly,  its  due  weight  with  the  jury  will  depend  on  a 
variety  of  circumstances.4    For  example,  it  was  once  said  that 

Ala.  672 ;  Bell  v.  Morrisett,  6  Jones,  N.  C.  Fierce  v.  The  State,  63  Ga.  365 ;  Powell 

178 ;  Seibles  v.  Blackwell,  1  McMul.  66;  v.  The  State,  26  Ala.  21;  Florey  v.  Flo- 

Willis  v.  Quimby,  11  Fost.  N.  H.  486.  rey,  24  Ala.  241 ;  Norris  v.  The  State,  16 

l  De  Witt  v.  Barly,  17  N.  Y.  840,  848;  Ala.  776;  Clark  v.  The  State,  12  Ohio, 

O'Brien  v.  People,  86  N.  T.  276 ;  Deshon  488 ;  Wilkinson  v.  Pearson,  11  Harris,  Pa. 

v.  Merchants'  Bank,  8  Bosw.  461;  Dun-  117;  Baldwin  v.  The  State,  12  Misso. 

ham's  Appeal,  27  Conn.  192,  197 ;  Grant  228  ;   Jerry  v.  Townshend,  9  Md.  145 ; 

v.  Thompson,  4  Conn.  208,  208 ;  Clary  v.  Peiamourges  v.  Clark,  9  Iowa,  1 ;  White 

Clary,  2  Ire.  78,  80,  81 ;  Real  v.  People,  v.  Bailey,  10  Mich.  166 ;  Stackhonse  v. 

42  N.  Y.  270,  282 ;  Clapp  f.  Fullerton,  84  Horton,  2  McCarter,202;  Ronyan  v.  Price, 

N.  Y.  190, 196 ;  Gardiner  v.  Gardiner,  34  16  Ohio  State,  1,  18 ;  Farrell  v.  Brennan, 

N.  Y.  166;   Crowe  v.  Peters,  68  Misso.  82  Misso.  828;  Cram  v.  Cram,  88  Vt. 

429 ;   Baldwin  v.  The  State,  12  Misso.  16 ;  Mahoney  v.  Ashton,  4  Har.  &  McH. 

228 ;  Hardy  v.  Merrill,  66  N.  H.  227  (over-  68. 

ruling  Boardman  v.  Woodman,  47  N.  H.  *  Florey  v.  Florey,  24  Ala.  241 ;  Sut- 

120,  The  State  v.  Pike,  49  N.  H.  399,  and  ton  v.  Reagan,  6  Blackf.  217.    And  see 

The  Bute  v.  Archer,  64  N.  H.  466,  468) ;  Jerry  v.  Townshend,  9  Md.  145. 

Southern  Life  Ins.  Co.  p.  Wilkinson,  68  *  Powell  *.  The  State,  25  Ala.  21 ; 

Ga.  686  ;   McClackey  v.  The  State,  6  Stackey  v.  Bellah,  41  Ala.  700 ;  Towns- 

Texas  Ap.  820 ;  Hickman  v.  The  State,  bend  v.  Townshend,  7  Gill,  10 ;  Weems 

88  Texas,  190;    Dove  v.  The  State,  8  v.  Weems,  19  Md.  884;  Beller  v.  Jones, 

Heisk.  348;  Thomas  v.  The  State,  40  22  Ark.  92;  McDougald  v.  McLean/Winst. 

Texas,  60 ;  Dennis  v.  Weekes,  61  Ga.  24 ;  No.  L  120. 

Holcorab  v.  The  State,  41  Texas,  126;  *  And  see  Norris  v.  The  State,  16  Aim. 
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opinions  as  to  the  capacity  of  a  testator  to  do  business  or  to  make 
a  will  are  entitled  to  little  or  no  regard,  unless  supported  by 
good  reasons,  founded  on  facts  which  warrant  them.  In  the  rather 
strong  language  of  Williams,  J. :  "  Tf  these  reasons  are  frivolous 
or  inconclusive,  the  opinions  of  witnesses  are  worth  nothing." l 
Yet  — 

§  681.  Not  testify  to  La4r.  —  Opinions  of  exactly  this  class 
should  not  be  drawn  out  from  a  witness  or  received.     He  cannot 
testify  to  the  law,8  and  no  question  involving  his  ideas  thereof  is* 
properly  admissible.    The  interrogatories  should  be  shaped  to 
avoid  this  objection.8 

§  682.  Contrary  Dootrlne.  —  Contrary  to  what  is  laid  down  in 
the  foregoing  sections,  it  is  in  two  or  three  of  our  States  denied 
that  a  non-professional  witness  to  insanity  can  supplement  his 
testimony  to  facts  by  his  opinions.4  One  of  these  States  is  Mas- 
sachusetts. "  All  lawyers,"  said  Thomas,  J.  sitting  in  the  court 
of  this  State,  "  know  how  difficult  it  is  to  try  issues  of  sanity 
with  the  restrictions,  as  to  matters  of  opinion,  already  existing ; 
how  hard  it  is  to  make  witnesses  distinguish  between  matters  of 
fact  and  opinion,  on  this  subject ;  between  the  conduct  and  traits 
of  character  they  observe,  and  the  impression  which  that  conduct 
and  those  traits  create,  or  the  mental  conclusion  to  which  they 
lead  the  mind  of  the  observer.  If  it  were  a  new  question,  I 
should  be  disposed  to  allow  every  witness  to  give  his  opinion ; 
subject  to  cross-examination  upon  the  reasons  upon  which  it  is 
based,  his  degree  of  intelligence,  and  his  means  of  observation.'* ' 


776 ;  Emery  v.  Hoyt,  46  111.  268 ;  Tatum 
v.  Mohr,  21  Ark.  349 ;  Lake  v.  People,  1 
Parker  C.  C.  495,  641. 

*  Kinne  v.  Kinne,  9  Conn.  102. 

'  Elder  v.  Ogletree,  86  6a.  64. 

8  De  Witt  v.  Barly,  17  N.  T.  840; 
Banyan  &.  Price,  16  Ohio  State,  1.  See 
Aiman  v.  8tout,  6  Wright,  Pa.  114;  Wil- 
kinson v.  Pearson,  11  Harris,  Pa.  117; 
Walker  v.  Walker,  84  Ala.  469. 

4  Commonwealth  v.  Fairbanks,  2  Al- 
len, 611 ;  Baxter  v.  Abbott,  7  Gray, 
71 ;  Buckminster  v.  Perry,  4  Mass.  698 ; 
Hathora  v.  King,  8  Mass.  871 ;  Common- 
wealth v.  Wilson,  1  Gray,  887 ;  The  State 
v.  Coleman,  27  La.  An.  691 ;  The  State 
v.  Hays,  22  La.  An.  89.    See  Gehrke  v. 
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The  State,  18  Texas,  668.  Witaen  to 
WOl.  —  A  subscribing  witness  to  a  will 
is,  alike  in  these  and  the  other  States,  an 
exception  to  the  general  rule.  On  a 
question  of  the  testator's  mental  condi- 
tion at  the  time  of  executing  it,  he  may 
give  an  opinion,  even  without  prefacing 
it  with  a  statement  of  facts.  Poole  v. 
Richardson,  8  Mass.  880 ;  Needham  9. 
Ide,  6  Pick.  610 ;  Ware  v.  Ware,  8  Greenl. 
42;  Robinson  v.  Adams,  62  Maine,  869; 
Logan  v.  McGinnis,  2  Jones,  Pa.  27; 
Titlow  v.  Titlow,  4  Smith,  Pa.  216;  Gib- 
son v.  Gibson,  9  Yerg.  829 ;  Van  Hum  v. 
Rainbolt,  2  Coldw.  189. 

•  Baxter  0.  Abbott,  supra,  p.  79. 
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§  688.  Secondly.  Experts  and  their  Testimony :  — 

Already  considered.  —  The  general  doctrine  of  expert  testimony 
is  stated  in  the  preceding  volume.1 

Opinion  on  Observation.  —  An  expert,  it  is  on  all  sides  conceded, 
may,  from  his  own  acquaintance  with  the  person,  from  having 
attended  him  as  family  physician,  or  from  having  examined  him 
professionally  for  the  purpose,  give  to  the  jury,  in  connection 
with  his  testimony  as  to  the  facts,  his  opinion  thereon  of  the  tet- 
ter's mental  condition.2  Like  a  non-professional  witness,  he  must 
state  the  facts  and  reasons  leading  to  his  opinion.8  Hearsay  is  not 
a  competent  fact.  He  cannot,  therefore,  express  an  opinion  made 
up  in  part  from  what  was  stated  to  him  out  of  court.*    So,  — 

§  684.  Hypothetical  Paota.  —  Whether  the  expert  testifies  to 
his  personal  examinations  or  not,  and  even  though  he  has  not 
seen  the  prisoner,  he  may  give  to  the  jury  the  results  of  his  pro- 
fessional skill,  to  aid  them  in  their  verdict.  His  conclusions  do 
not  bind  them  ;  and,  should  they  upon  the  whole  evidence  judge 
differently  from  him,  their  verdict  is  to  follow,  not  his  opinion, 
but  their  own.6  Nor,  in  matter  of  law,  is  it  essential  to  a  con- 
viction that  any  evidence  of  this  kind  should  be  introduced.6 

§  685.    How   testify   on   Faots   not   personally  observed.  —  An 

expert  cannot  give  an  opinion  as  to  either  what  are  the  facts  of 
the  case,7  or  what  is  the  law.8  The  one  is  for  the  jury,  the  other 
for  the  court.  His  province  extends  merely  to  such  questions  of 
science  or  skill  as,  being  within  the  sphere  of  knowledge  special 
to  him,  are  pertinent  to  what  the  jury  will  deem  the  facts,  and 
the  court  adjudge  the  law,  to  be.8  Yet  since,  at  the  time  when 
he  is  testifying,  it  cannot  be  known  what  will  be  the  jury's  view 

i  VoL  I.  §  1179.  18  Ala.  202;  Liming  v.  The  State,  1  Chand. 

1  Commonwealth  v.  Rogers,  7  Met  178 ;  Westmoreland  v.  The  State,  46  Oa. 
600;  McAllister  u.The  State,  17  Ala.  484;  226  ;  In  re  Vanauken,  2  Stock.  186; 
In  re  Vanauken,  2  Stock.  186 ;  Baxter  v.  Reed  ».  People,  1  Parker  C.  C.  481 ;  Peo- 
Abbott,  7  Gray,  71 ;  Lake  v.  People,  1  pie  v.  Lake,  2  Kernan,  868 ;  Common- 
Parker  C.  C.  496 ;  People  v.  Lake,  2  Ker-  wealth  v.  Rogers,  7  Met.  600, 604;  Tern- 
nan,  868 ;  Pigg  v.  The  State,  48  Texas,  pleton  t\  People,  6  Thomp.  &  C.  81,  8 
108 ;  Commonwealth  v.  Rich,  14  Gray,  Hun,  867. 

886,  887 ;  The  State  v.  Felter,  26  Iowa,  *  Reg.  *.  Dart,  14  Cox  C.  C.  148. 

67.  T  Commonwealth  v.  Rogers,  7  Met.  600, 

•  .Clark  v.  The  State,  12  Ohio,  488 ;  606. 

Dickinson  v.  Barber,  9  Mass.  226,  227.  •  Ante,  $  681 ;  The  State  v.  Klinger, 

•  Heald  v.  Thing,  46  Maine,  892.  See  46  Misso.  224 ;  Walker  t>.  Walker,  84  Ala. 
Anderdon  v.  Burrows,  4  Car.  &  P.  210.  469. 

•  Vol.  I.  $  1179 ;  McAllister  v.  The         •  VoL  I.  (  1179. 
Bute,  17  Ala.  484 ;  Watson  v.  Anderson, 
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of  the  facts,  and  since  the  court  is  authorized  to  determine  what 
facts  any  given  evidence  tends  to  prove,1  the  expert,  when  the 
evidence  is  all  in,  may  be  asked,  what,  assuming  the  existence  of 
such  and  such  facts,  which,  the  court  sees,  the  evidence  tends  to 
prove,2  was,  in  his  opinion,  the  mental  condition  of  the  party.8 
This,  in  strictness  and  in  principle,  is  the  exact  rule ;  but,  in 
practice,  it  will  often  be  more  or  less  relaxed  to  suit  the  con- 
venience of  the  trial.4  Thus,  when  the  other  evidence  is  all  in, 
if  the  facts  are  undisputed,  not  if  they  are  contested,5  the  court 
in  its  discretion  may  permit  the  expert  to  be  asked  his  profes- 
sional opinion  as  to  the  result  of  the  whole.6  A  form  of  the 
inquiry*  which  has  been  approved,  is :  "  You  have  heard  all  the 
evidence  in  this  case  —  supposing  the  jury  to  be  satisfied  that 
the  facts  and  circumstances  testified  to  by  the  other  witnesses 
are  true,  what  is  your  opinion,  as  a  medical  man,  of  the  state  of 
the  prisoner's  mind  at  the  time  of  the  commission  of  the  alleged 
crime  ?  Was  the  prisoner,  in  your  opinion,  at  the  time  of  doing 
the  act,  under  any  and  what  kind  of  insanity  or  delusion,  and 
what  would  you  expect  would  be  the  conduct  of  a  person  under 
such  circumstances  ?  " 7  As  just  seen,  this  form  is  allowable  only 
as  of  favor  and  from  convenience ;  it  "  cannot  be  insisted  on  as  a 
matter  of  right."  8    Nor  can  the  question  be  thus  put  as  to  a  part 

*  Vol.  I.  §  978.  ten  (see  Crim.  Law,  I.  §  384,  note),  the 

*  Champ  v.  Commonwealth,  2  Met.  following  passage  occurs  in  the  opinion 
Ky.  17,  27;  Stuart  v.  The  8tate,  1  Bax-  of  Lord  Chief  Justice  Tindai:  "Theques- 
ter,  178,  189;  Fairchild  i>.  Bascomb,  86  tion  lastly  proposed  by  your  lordships  is. 
Vt.  898.  — 'Can  a  medical  man,  conversant  with 

1  See  the  cases  cited  to  the  last  sec-  the  disease  of  insanity,  who  never  saw 

tion,  and  the  subsequent  ones  to  this;  the  prisoner  previous  to  the   trial,  but 

People  v.  Thurston,  2  Parker  C.  C.  49 ;  who  was  present  during  the  whole  trial 

Reed  v.  People,  1  Parker  C.  C.  481 ;  Mc-  and  the  examination  of  all  the  witnesses. 

Cann  v.  People,  8  Parker  C.  C.  272 ;  be  asked  his  opinion  as  to  the  state  of 

Spear  v.  Richardson,  87  N.  H.  28 ;  Rus-  the  prisoner's  mind  at  the  time  of  the 

sell  v.  The  State,  58  Missis.  867.  commission  of  the  alleged  crime,  or  his 

*  Vol.  I.  J  966,  966  a.  opinion  whether  the  prisoner  was  con- 

*  United  States  v.  McGlue,  1  Curt,  scious  at  the  time  of  doing  the  act  that 
C.  C.  1.  he  was  acting  contrary  to  law,  or  whether 

8  Rex  v.  Searle,  1  Moody  &  R.  76.  he  was  laboring  under  any  and  what  de- 

7  The  State  v.  Windsor,  6  Harring.  lusion  at  the  time  ?  *    In  answer  thereto 

Del.  512;  584  ;  s.  p.  Commonwealth  0.  we  state  to  your  lordships,  that  we  think 

Rogers,  7  Met.  600,  505.  the  medical  man,  under  the  circumstances 

*  McNaghten'a  Case,  10  CI.  &  F.  200 ;  supposed,  cannot  in  strictness  be  asked 
«.  0.  nom.  McNaughten's  Case,  1  Car.  &  his  opinion  in  the  terms  above  stated ; 
K.  180, 186.  In  the  answer  of  the  judges  because  each  of  those  questions  involves 
to  questions  from  the  House  of  Lords  the  determination  of  the  truth  of  the 
growing  out  of  the  acquittal  of  McNaugh-  facts  deposed  to,  which  it  is  for  the  jury  to 
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of  the  evidence,  the  witness  must  have  heard  the  whole.1  Nor 
yet  can  the  interrogatory  be  whether  or  not  the  prisoner  is 
guilty,  but  what  is  or  was  his  mental  condition  in  respect  of 
sanity  or  insanity.2  Nor,  again,  can  he  be  asked  whether  he  has 
doubts  of  the  prisoner's  sanity.  He  is  to  give  opinions.8  He 
may  be  inquired  of  as  to  the  results  to  be  deduced  from  such  and 
such  appearances,  proved  by  other  witnesses.1  And,  on  cross- 
examination,  a  considerable  range  of  interrogation  will  be  per 
mitted  as  to  what  is  to  be  inferred  concerning  the  mental 
condition  from  specific  facts.6  Also  any  other  queries,  within  the 
principles  laid  down  in  the  first  volume,6  are  competent. 

§686.  Results  of  Reading — Books.  —  As  seen  in  the  first  vol- 
ume,7 the  expert  may  give  to  the  jury  the  benefit  of  his  knowl- 
edge derived,  not  only  from  experience,  but  also  from  books.8 
Yet  the  books  themselves  cannot  in  strictness  be  read  to  the  jury, 
though  this  is  sometimes  done  in  practice.9 

decide,  and  the  questions  are  not  mere  *  People  v.  Thurston,  supra.    And  see 

questions  upon  a  matter  of  science,  in  Rex  o.  Wright,  infra, 

which  case  such  evidence  is  admissible.  *  Sanchez  v.  People,  22  N.  Y.  147. 

But  where  the  facts  are  admitted,  or  not  *  Rex  v.  Wright,  Rum.  &  Ry.  466. 

disputed,  and  the  question  becomes  sub-  And  see  Stephens  v.  People,  4  Parker 

■tantially  one  of  science  only,  it  may  be  C.  C.  896  ;  Perkins  v.  Concord  Railroad, 

convenient  to  allow  the  question  to  be  put  44  N.  H.  228 ;  The  State  v.  Powell,  2 

in  that  general  form,  though  the  same  can-  Halst.  244. 

not  be  insisted  on  as  a  matter  of  right"  '  People  v.  Lake,  supra ;  Clark  v.  The 
p.  185  of  the  report  in  1  Car.  &  K.  See  State,  12  Ohio,  483. 
also  People  v.  Lake,  2  Kernan,  868 ;  Spear  e  Vol.  I.  §  1179. 
v  Richardson,  87  N.  H.  28.  On  a  trial  in  ?  Vol.  I.  §  1180. 
England  before  Alderson,  B.  and  Cress-  ■  The  State  v.  Terrell,  12  Rich.  821. 
well,  J.  these  learned  persons  refused  to  'In  Commonwealth  ».  Wilson,  1  Gray, 
exercise  the  discretion  thus  spoken  of  887,  888,  the  prisoner's  counsel,  says  the 
and  permit  the  question  to  be  put.  And  report,  "  in  opening  the  case  for  the  de- 
Alderson,  B.  said  as  to  this  point  in  Mc-  fendant,  proposed  to  read  to  the  jury 
Naugh  ten's  Case:  "I  am  quite  sure  that  definitions  of  insanity  from  works  of  es~ 
decision  was  wrong.  The  proper  mode  tablished  reputation  on  the  subject,"  Ac., 
is  to  ask  what  are  the  symptoms  of  in-  including  "  statistics  "  relating  to  the  in- 
sanity, or  to  take  particular  facts  and,  crease  of  insanity.  But  the  court  refused 
assuming  them  to  be  true,  to  ask  whether  to  permit  this,  and  Shaw,  C.  J.  said  ; 
they  indicate  insanity  on  the  part  of  the  "  Facts  or  opinions  on  the  subject  of  in- 
prisoner.  To  take  the  course  suggested  sanity,  as  on  any  other  subject,  cannot 
is  really  to  substitute  the  witness  for  the  be  laid  before  the  jury  except  by  the  tes- 
jury,  and  allow  him  to  decide  upon  the  timony  under  oath  of  persons  skilled  in 
whole  ca*e.  The  jury  have  the  facts  such  matters.  Whether  stated  in  the 
before  them,  and  they  alone  must  in-  language  of  the  court,  or  of  the  counsel  in 
terpret  them  by  the  general  opinion  of  a  former  case,  or  cited  from  the  works  of 
scientific  men."  Reg.  v.  Frances,  4  Cox  legal  or  medical  writers,  they  are  still 
C.  C.  67,  68.  statements  of  fact,  and  must  be  proved 
1  People  v.  Lake,  supra ;  Common-  on  oath.  .  .  .  The  principles  governing 
wealth  v.  Rogers,  7  Met.  600.  the  admissibility  of  such  evidence  have 
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§  687.  Who  are  Experts  —  (Court  to  determine).  —  The  court  is 
to  determine  whether  or  not  an  expert  witness,  the  same  as  any 
other,  is  competent  to  be  admitted.1  Generally,  as  insanity  is  a 
disease,  the  judges  deem  any  practising  physician  competent.2 
But  they  sometimes  restrict  him  to  the  parts  of  the  case  within 
the  particular  line  of  his  practice ;  as,  for  example,  permit  him 
to  give  opinions  founded  on  his  own  observations,  but  not  upon 
hypothetical  facts.8  Still,  as  the  care  of  the  insane  has  of  late 
become  almost  a  separate  branch  of  the  profession,  the  testimony 
of  physicians  not  specially  familiar  with  it  is,  comparatively,  of 
little  weight.4  And,  said  a  learned  judge,  "  while  the  opinion  of 
the  experienced,  skilful,  and  scientific  witness,  who  has  a  com- 
petent knowledge  of  the  facts  involved  in  the  case  on  which  he 
speaks,  affords  essential  aid  to  courts  and  juries,  that  of  unskilful 
pretenders,  quacks,  and  mountebanks,  who,  at  times,  assume  the 
character  of  experts,  not  unfrequently  serves  to  becloud,  and  lead 
to  erroneous  conclusions."  6 

been  fully  considered  by  this  court  since  monwealth  has  been  to  admit  the  opinion 

the  trial  of  Rogers ;  and  the  more  recent  of  educated,  practising  physicians,  upon 

English  authorities  are  against  the  admie-  subjects  of  medical  science.    Until  quite 

sion  of  such  evidence."     Referring  to  a  recent  period,  the  disease  of  insanity 

Collier  v.  Simpson,  5  Car.  &  P.  73 ;  Cocks  has  not  been  made  a  specialty.    That  it 

i?.  Purday,  2  Car.  &  K.  269 ;    1  Greenl.  is  now  made  a  special  study  by  a  small 

Kv.  §  440,  note.     See  also  Luning  v.  number  of  physicians  may  be  a  good  rea- 

Tlie  State,  1  Chand.  178  ;  The  State  v.  son  for  giving  to  their  opinion  greater 

O'Brien,  7  R.  I.  836.    If  the  book  is  read  weight ;  but  it  is  not  a  sufficient  reason 

to  the  jury,  still  they  cannot  take  it  with  for  excluding  the  opinions  of  other  pltysi- 

them  when  retiring  to  deliberate  on  their  cians.     It  is  well  known  that  various 

verdict.    The  State  v.  Gillick,  10  Iowa,  classes  of  diseases,  as  those  of  the  spine, 

98,  101.  the  eye,  the  ear,  the  skin,  have  become 

1  Tullis  v.  Kidd,  12  Ala.  648.  specialties,  especially  in  our  large  cities 

2  Clark  v.  The  State,  12  Ohio,  483 ;  where  such  division  of  labor  becomes 
Fairchild  v.  Bascomb,  85  Vt  898 ;  The  practicable.  But  this  fact  does  not  ren- 
Stnte  v.  Reddick,  7  Kan.  148  ;  Davis  v.  der  incompetent  upon  these  subjects  the 
The  State,  85  Ind.  496;  Heald  v.  Thing,  testimony  of  other  physicians,  who  must 
45  Maine,  892 ;  Livingston  v.  Common-  necessarily  have  less  experience.  The 
wealth,  14  Grat  592 ;  The  State  v.  Felter,  difference  is  in  the  weight  rather  than  the 
25  Iowa,  67.  competency  of  the  testimony."    And  see 

3  Commonwealth  v.  Rich,  14  Gray,  Commonwealth  v.  Rich,  14  Gray,  885, 886, 
885 ;  Russell  v.  The  State,  58  Missis.  867.  887. 

And  see  Hook  v.  Stovall,  26  Ga.  704 ;         *  Rice,  J.  in  Heald  r.  Thing,  45  Maine, 

The  State  v.  Hinkle,  6  Iowa,  880;  Emer-  892,  398.    And  see  the  observations  in 

son  v.  Lowell  Gas  light  Co.  6  Allen,  146.  Commonwealth  v.  Rogers,  7  Met.  500. 

4  Crim.  Law,  L  §  876,  note,  par.  10.  A  physician,  to  be  competent,  need  not 
In  Baxter  v.  Abbott,  7  Gray,  71,  78,  it  be  a  graduate  of  a  medical  college.  New 
was  observed  by  Thomas,  J. :  "  We  Orleans,  &c.  Railroad  v.  Allbritton,  88 
think  the  settled  practice  in  this  Com-  Missis.  242. 
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chap,  xxxvn.]  INSANITY.  §  687  b 

§  687  a.  Thirdly.    Other  Evidence :  — 

Language  and  Conduct.  —  The  evidence  mainly  relied  on  to 
prove  insanity  is  the  language  and  conduct  of  the  party.  And 
whether  they  are  spontaneous  or  feigned  is  always  a  question  for 
the  jury.1  Into  this  evidence  will  enter  also  the  question  of 
motive,2  the  nature  of  the  criminal  act,8  and  various  other  consid- 
erations within  the  general  rules  of  evidence.  And  the  prose- 
cuting State  may  introduce  in  rebuttal  counter  proofs  of  the  like 
sort.4 

Hearsay,  —  or  the  reputation  of  being  insane,  is  not  admissible.6 
But  it  has  been  ruled  that,  where  the  inquiry  relates  to  the  in- 
sanity of  ancestors  now  dead,  "  reputation  may  be  shown." 8 

§  687  b.  Aoquitted  as  Insane.  —  Statutory  proceedings  for  the 
confinement  of  persons  acquitted  because  of  insanity  are  provided 
for  in  England  and  most  of  our  States.  As  to  them,  a  reference 
to  a  few  of  the  cases  will  suffice.7 

1  The  State  v.  Hays,  22  La.  Ad.  80 ;  been  playing  a  game  of  deception.    The 

The  State  v.  Coleman,  27  La.  An.  691 ;  State  v.  Doherty,  2  Tenn.  80. 
McKee  v.  People,  36  N.  Y.  113 ;  People         *  Beg.  v.  Vyse,  8  Fost.  &  F.  247. 
v,  Montgomery,  18  Abb.  Pr.  v.  8.  207 ;         •  Reg.  v.  Vyse,  supra ;  Laros  v.  Com- 

Mullins  v.  Cottrell,  41  Missis.  291.    On  monwealth,  8  Norris,  Pa.  200. 
the  question  whether  insanity  is  feigned         <  Commonwealth  v.  Eddy,  7  Gray, 

or  not,  special  care  is  often  required.  688. 

For  illustration,  a  girl  whose  age  was  not         f  Brinkley  v.  The  State,  68  Ga.  296 ; 

certainly  ascertained,  but  it  was  less  than  Foster  ».  Brooks,  6  Ga.  287.    See  Mosely 

fourteen,  was  indicted  for  the  murder  of  o.  Gordon,  16  Ga.  884 ;  Glover  v.  Millings, 

her   father.     On  being  arraigned,  she  2  Stew.  &  P.  28 ;  Mosser  v.  Mosser,  82 

stood  mute,  and  the  jury  to  try  this  ques-  Ala.  661. 

tion  of  standing  mute  found,  after  observ-         *  Commonwealth  v.  Andrews,  Trial, 

ing  her  and  hearing  the  evidence,  that  by  Davis,  184.    See  Gaines  v.  New  Or- 

•he  stood  mute  by  the  visitation  of  God.  leans,  6  Wal.  642;  Beed  v.  The  State,  16 

Thereupon  the  plea  of  not  guilty  was  or-  Ark.  499. 

dered  by  the  court  to  be  entered  for  her,  7  Beg.  v.  Stepney  Union,  Law  Bep. 
and  her  trial  proceeded.  During  all  the  9  Q.  B.  888,  12  Cox  C.  C.  631 ;  Under- 
trial  she  seemed  insensible  to  what  was  wood  v.  People,  82  Mich.  1 ;  Bonfanti  v. 
going  on;  and  the  jury,  believing  her  The  State, 2  Minn.  123;  Commonwealth 
destitute  of  the  mental  capacity  requisite  v.  Meriam,  7  Mass.  168 ;  People  v.  Griflen, 
to  the  commission  of  crime,  rendered  a  Edm.  Sel.  Cas.  126.  And  see  Ex  parte 
verdict  of  not  guilty.  Afterward  it  was  Trice,  68  Aim.  646. 
discovered  that  she  was  bright,  and  had 
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CHAPTER  XXXVIII. 

KIDNAPPING.1 

§  688.  Allied  to  False  Imprisonment.  —  There  is  some  uncer- 
tainty as  to  the  precise  boundaries,  on  the  indictable  field,  of  this 
offence  of  kidnapping  ;  but  it  is  commonly  regarded  as  false  im- 
prisonment, aggravated  by  evil  acts  or  intents,  to  the  nature  and 
extent  whereof  pertain  the  principal  doubts.2  Therefore  the  pre- 
ceding title  of  False  Imprisonment8  should  be  consulted  in  con- 
nection with  this.    As  to  the  indictment,  — 

§  689.  Specifying  Faots.  —  The  facts  should  be  set  out  in  alle- 
gation ;  it  not  being,  for  example,  adequate  to  charge  the  defend- 
ant simply,  in  terms,  with  kidnapping.4 

§  690.  Forms  of  indiotment  —  The  forms  of  the  indictment  are 
variable.  Of  the  two  in  Tremaine,  one  charges  an  assault  and 
then  a  battery  on  the  person  kidnapped  ;  then  a  forcible  carry- 
ing of  her  off  against  her  will ;  then  a  transporting  of  her,  for 
gain,  beyond  seas,  to  foreign  parts,  namely,  Virginia  ;  and, 
lastly,  a  holding  of  her  there,  for  wicked  gain,  in  most  miserable 
slavery.6  The  other  has  no  direct  allegation  of  assault  or  battery, 
but  avers  that,  for  gain,  the  defendants  did,  against  the  will  of 
a  person  named,  convey  and  seduce  him  "  into  a  certain  vessel " 
described,  "  with  intention  him  the  said  [kidnapped  person]  into 
parts  beyond  the  seas,  called  Virginia,  to  convey  and  transport, 
and  in  the  said  parts  beyond  the  seas  to  sell  and  detain,  for  the 
wicked  gain  and  profit,*'  &c.6  And,  plainly  enough,  in  strict 
law,  the  separate  and  disconnected  allegations  of  assault  and 
battery  are  unnecessary ;  as  certainly  the  averment  of  the  motive 
of  lucre 7  is  wholly  useless.    But,  — 

1  For  the  law  of  this  offence  and  the        f  Rex  v.  Allen,  Trem.  P.  C  216. 
kindred  one  of  False  Imprisonment,  see         •  Rex   v.  Bayly,  Trem.    P.  C.  216. 

dim.  Law,  II.  §  746  et  seq.  And  see  Commonwealth   v.  Turner,  8 

*  Crim.  Law,  II.  J  746,  760.  Met.  19. 

*  Ante,  §  866  et  seq.  *  Ante,  §  108, 274. 

*  Click  v.  The  State,  8  Texas,  282. 
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§  691.  Allege  what  Four  Things.  —  For  convenience,  and  to  facili- 
tate the  prosecution,  it  is  practically  best  to  set  out,  first,  a  false 
imprisonment,1  as  consisting  of  the  three  elements  of  assault,  of 
battery,  and  of  unlawful  detention ;  then  add,  fourthly,  the 
aggravating  matter  which  elevates  the  transaction  to  kidnapping. 
Whether  the  latter  need  comprehend  the  averment  of  transporta- 
tion beyond  the  State  depends  upon  the  view  we  take  of  the  law 
itself.2 

§  692.  Indiotment  on  Statute.  —  In  practice,  most  of  our  indict- 
ments for  this  offence  are  on  statutes ;  in  which  case,  the  pleader's 
special  concern  will  be  to  follow  the  statutory  terms.8  And,  in 
general,  if  they  are  duly  followed,  the  indictment  will  be  good.1 
For  instance,  — 

Alleging  Assault  —  Whether  the  charge  of  assault  is  necessary 
or  not  at  the  common  law,5  an  indictment  on  a  statute  silent  as 
to  this  element  need  not  contain  the  allegation.6  Yet  prudence 
would  dictate  it,  so  as  to  make  certain  that  if  the  defendant 
should  be  acquitted  of  the  higher  offence  he  might  be  convicted 
of  the  lower.     And  — 

Not  doable.  —  Such  allegation  of  assault,  thus  inserted  as  inci- 
dent to  the  main  charge,  would  not  render  the  count  double.7 

§  693.  The  County.  —  As  to  the  locality  of  the  offence,  a  case 
was  stated  in  "  Criminal  Law," 8  and  the  general  principles  are 
explained  in  the  first  volume  of  this  work.9 

§  694.  Evidence  of  Intent  —  In  some  circumstances  —  as,  where 
the  person  kidnapped  is  of  immature  years  —  a  special  inquiry 
into  the  intent  may  become  important.  And  the  jury  will  decide 
the  question  on  a  consideration  of  all  the  facts.10  Where  the  in- 
dictment was  for  helping  a  third  person  in  an  act  of  kidnapping, 
the  reputation  of  such  person  as  a  kidnapper  was  adjudged  admis- 
sible to  the  question  of  the  defendant's  intent.11 


1  Ante,  J  866.  Commonwealth   v.  Nickerson,  6  Allen, 

*  Crim.  Law,  IL  §  760.  618. 

*  Hamilton  v.  Commonwealth,  8  Pa.  *  The  State  v.  Whaley,  2  Harring. 
142 ;  The  State  v.  Griffin,  8  Harring.  Del.  Del  688 :  Crim.  Law,  IL  §  766. 

669.  •  Vol.  I.  §  46  et  seq. ;  and  see  particn- 

«  The  State  v.  McRoberts,  4  Blackf .  larly  §  64-60. 

178.  »  Oliver  v.  The  State,  17  Ala.  687; 

*  Ante,  $  866,  691.  Vol.  L  $  1101. 

*  Commonwealth  v.  Turner,  8  Met  19,  ll  The  State  v.  Harten,  4  Harring;  DeL 
26 ;  Whart.  Prec.  2d  ed.  pi.  199.  682. 

i  People  v.  Ah  Own,  89  Cal.  604; 
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"  Pound."  —  The  word  "  found  "  is  commonly  in  the  forms  ;  but 
plainly  in  principle,  it  is  not  necessary.  Indeed,  this  has  been 
adjudged  of  the  entire  phrase  "  then  and  there  being  found."  * 

§  698.  u Steal "  — (" Take "  —  "Cany  away ").  —  Properly  and 
strictly  the  word  "  steal  '*  is  indispensable.  And  so  perhaps,  but 
not  so  certainly,  may  be  the  word  "  take."  But  "  carry  away," 
44  lead  away,"  or  44  drive  away,"  are  probably  unnecessary  where 
the  word  44  steal "  is  employed ;  for  it  includes  their  meaning.2 
And  some  courts  have  held  that  even  "  steal "  may  be  supplied 
by  other  terms  conveying  the  same  idea.8  Practically  no  prudent 
pleader  will  try  an  experiment  of  this  sort. 

"From  the  Possession."  —  It  need  not  be  averred  that  the  goods 
were  stolen  44  from  the  possession  "  of  the  alleged  owner.* 

§  698  a.    Allegation  of  Intent  —  ("  Feloniously  "  —  "  Steal ").  — 

We  have  seen  that  a  predominant  element,  never  dispensed  with, 
in  the  crime  of  larceny,  is  the  ulterior  criminal  intent,  indicated 
sometimes  by  the  term  of  uncertain  meaning,  animus  furandi;* 
also,  that  the  rules  governing  every  sort  of  indictment  require 
the  criminal  intent,  as  well  as  the  act,  to  be  alleged,  though  not 
unfrequently  the  former  is  involved  in  the  averment  of  the 
latter.8  Now,  on  principle,  the  foregoing  form  for  larceny  must 
be  deemed  inadequate  as  to  this  ulterior  criminal  intent,  unless 
it  is  implied  either  in  44  steal "  7  or  in  44  feloniously." 8  And 
doubtless  it  should  be  deemed  to  be  implied  in  the  one  or  the 
other  or  both ;  but,  if  the  question  were  new,  this  solution  of  it 
would  hardly  bear  examination. 

§  698  6.  One  Offence  or  more.  —  In  "Criminal  Law,"  the  ques- 
tion was  considered  as  to  when  a  transaction  constitutes  one 
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cox  p.  The  State,  45  Texas,  146 ;  People 
p.  Smith,  15  Cal.  408;  The  State  v. 
Hinckley,  4  Minn.  845 ;  The  State  v. 
Jones,  7  Nev.  408 ;  People  v.  Phelps,  49 
How.  Pr.  487 ;  Phelps  v.  People,  72  N.  Y. 
884 ;  The  State  v.  Johnson,  80  La.  An. 
805;  Reg.  v.  Lyons,  9  Car.  &  P.  655. 

1  The  State  v.  Sparrow,  N.  C.  Term  R. 
98.  And  see  Maynard  v.  The  State,  46 
Ala.  85 ;  Sallie.  ?>.  The  State,  89  Ala.  691  ; 
The  State  v.  Gallimore,  7  Ire.  147;  Inrin 
v.  The  State,  87  Texas,  412;  The  State  o. 
Mann,  25  Ohio  State,  668. 

*  Ante,  §  697,  note ;  In  re  Leddy,  11 
Mich.  197 ;  The  State  v.  Mann,  26  Ohio 
Bute,  66a 
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1  Damewood  v.  The  State,  1  How. 
Missis.  262;  Engleman  v.  The  State,  2 
Ind.  91.  See  Wills  v.  The  State,  4  Blackf . 
457;  Masques  v.  The  State,  41  Texas, 
226 ;  Hall  w.  The  State,  41  Texas,  287 ; 
Austin  v.  The  State,  42  Texas,  845. 

•  Thompson  v.  Commonwealth,  2  Va. 
Cas.  185.  See  Trafton  v.  The  State,  5 
Texas  Ap.  480. 

•  Crim.  Law,  L  $  842;  H.  §  758,  840- 
842etseq. 

•  Vol.  I.  f  621-525. 
1  Ante,  §  698. 

•  Crim.  Law,  IL  §  840. 
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larceny,  and  when  two,  or  more.1    It  will  require  the  careful  con* 
fiideration  of  the  pleader,  but  repetitions  here  are  unnecessary. 


II.  The  Description  of  the  Stolen  Property. 

§  699.  in  General.  —  The  indictment,  to  individualize  the  trans* 
action,2  must  state,  and  with  reasonable  certainty,  what  it  was 
that  was  stolen.    Thus,  — 

"Goods  and  Chattels"  —  ("Property").. —  To  say  simply  that  it 
was  the  "  goods,"  or  "  goods  and  chattels,"  of  a  person  named  is 
inadequate;  but  the  species  of  goods  —  that  is,  the  names  by 
which  the  articles  are  known  —  and  their  number  must  be  men- 
tioned.3 I.t  is  customary,  after  thus  individualizing  the  articles, 
to  add  "  of  the  goods  and  chattels  "  of  the  person  whose  name  is 
to  be  given  as  the  owner ; 4  and  we  have  intimations  that  such 
declaring  of  them  to  be  "  goods  and  chattels  "  may  be  essential.6 
But  to  require  it  would  be  contrary  to  principle,6  and  so  equally 
it  is  to  authority.7  Hence  it  is  not  ill  to  say,  of  the  "  property  " 
of,  instead  of  "  goods  "  of;  though  not  all  property  is  the  subject 
of  larceny,  while  all  goods  are.8    Now,  — 

§  700.  Words  deeoriptfre  of  Thing  stolen.  —  Assuming  value  and 
ownership  to  be  duly  alleged,  the  following  expressions  descrip- 
tive of  the  thing  axe  severally  sufficient :  "  One  sheep,"  9  "  a 
horse," 10  u  a  certain  mare," ll  u  one  certain  hog,"  u  "  a  certain  yellow 
and  white  pied  beef  steer,"  w  "  one  cow  "  (under  which  words  the 


»  Crim.  Law,  II.  $  888. 

«  Vol.  I.  §  526. 

»  lb.  §  676,  676 ;  2  Bast  P.  C.  777,  778 ; 
The  State  v.  Longbottoms,  11  Humph.  80; 
William*  v.  The  State,  6  Texas  Ap.  116, 
118. 

•  For  the  form,  see  ante,  $  697. 

•  2  East  ut  sup.,  referring  to  Long's 
Case,  Cro.  Eliz.  489,  490. 

•  Ante,  §  39, 189,  414,  415,  489. 

1  Reg.  v.  Radley,  1  Den.  C.  C.  460, 461, 
2  Car.  &  K.  974,  8  Cox  C.  C.  460. 

•  The  State  v.  Odum,  11  Texas,  12; 
McBride  v.  Commonwealth,  18  Buih, 
887 ;  Jones  v.  The  8tate,  51  Missis.  718. 
Surplusage. —  If  the  words  "goods  and 
chattels  "  are  employed  when  the  thing 
Is  not  such,  they  may  be  rejected  as  sur- 
plusage. •  Eastman  v.  Commonwealth,  4 
Gray,  416,  418 ;  Reg.  v.  Radley,  supra ; 
Rax  v.  Morris,  1  Leach,  4th  ed.  46a 


•  Rex  v.  Stroud,  6  Car.  &  P.  685;  The 
State  v.  Pollard,  63  Maine,  124. 

10  McBride  v.  Commonwealth,  18  Bush, 
887 ;  Wiley  v.  The  State,  3  Coldw.  362. 
And  see  People  v.  Smith,  16  Cal.  408 ; 
The  State  v.  Hill,  65  Misso.  84;  Taylor 
v.  The  State,  44  Ga.  268. 

u  Soria  v.  The  State,  2  Texas  Ap.  297. 

1*  Grant  v.  The  State,  2  Texas  Ap. 
163 ;  The  State  v.  Mansfield,  33  Texas, 
129 ;  Washington  v.  The  State,  68  Ala. 
866.  See  Brown  v.  The  State,  44  Ga. 
800;  Lavender  r.  The  State,  60  Ala.  60. 

11  Robertson  v.  The  State,  1  Texas  Ap. 
811.  And  see  Moore  0.  The  State,  2 
Texas  Ap.  860 ;  Hubotter  v.  The  State, 
82  Texas,  479;  The  State  v.  Garrett,  84 
Texas,  674 ;  8hort  v.  The  State,  86  Texas, 
644. 
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State  may  prove  the  animal's  color  and  description),1  "one 
watch,"  a  "  one  bolt  of  domestic,  made  of  cotton,"  8  "  a  parcel  of 
oats  "  4  (a  form  not  to  be  commended),  "  one  hide,"  *  "  one  bull 
tongue  "  (being  the  name  of  a  peculiarly  shaped  ploughshare),6 
"  one  pair  of  buckskin  gloves  "  (but  not  proved  by  evidence  that 
they  were  of  sheepskin),7  "  six  towels," 8  "  fifty  pounds  of  flour,"  9 
"  one  feather  bed,"  10  "  a  book."  u    On  the  other  hand,  — 

Not  sufficient.  —  It  has  been  adjudged  too  vague  and  uncertain 
to  charge  the  stealing  of  "  meat "  (thus,  "  one  pound  of  meat ")  ; 
because,  as  judicially  observed,  the  term  "  applies,  not  only  to  the 
flesh  of  all  animals  used  for  food,  but,  in  a  general  sense,  to  all 
kinds  of  provisions."  The  designation  should  be  more  specific.11 
Also  it  has  been  held  too  vague  to  say,  "  one  certain  trunk  or 
chest,  containing  various  articles  of  clothing,  jewelry,"  &c. ; 18  or 
"  goods  and  lawful  money  of  the  United  States  commonly  called 
greenbacks,  of  the  value  of,"  &c.u 

§701.  English  Language  —  ("BariUa").  —  We  saw  in  the  first 
volume  that  the  indictment  must  be  in  the  English  language  ; 16 
but  "  barilla  "  is  deemed  English.16 

§  702.  Rules  to  determine  Sufficiency.  —  The  object  to  be  gained 
by  the  description  of  the  stolen  things  —  namely,  to  individualize 
the  transaction,17  will  indicate  how  definite  it  should  be.  The 
court  should  be  able  to  see  from  it  that  the  things  are,  in  law, 
the  subjects  of  larceny ; 18  else  the  indictment  will  not,  as  it  ought, 


1  Johnson  v.  The  State,  1  Texas  Ap. 
118 ;  People  v.  Winkler,  9  Cal.  234. 

•  Williams  v.  The  State,  26  Ind.  160. 

•  The  State  ».  Odum,  11  Texas,  12. 

«  The  State  ».  Brown,  1  Dev.  137.  So 
it  has  been  held  ;  but,  contra,  Reg.  v. 
Bonner,  7  Cox  C.  C.  18.  As  to  "  corn  in 
the  ear,"  see  Commonwealth  v.  Pine,  2 
Pa.  Law  Jour.  Rep.  154. 

•  The  State  v.  Dowell,  8  Gill  &  J.  810. 
The  State  v.  Clark,  8  Ire.  226. 
McGee  v.  The  State,  4Texas  Ap.  625. 
Commonwealth  ».  Lavery,  101  Mass. 

207. 

•  The  State  v.  Harris/  64  N.  C.  127. 

w  The  State  v.  Parker,  47  Vt.  19. 
44  And."  —  When  several  articles  are 
enumerated,  the  connecting  "and"  be- 
tween them  is  not  essential.  The  State 
v.  Bartlett,  55  Maine,  200. 

»  The  State  v.  Logan,  1  Misso.  582. 
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"  The  State  v.  Patrick,  79  N.  C.  656 ; 
The  State  v.  Morey,  2  Wis.  494. 

u  Potter  v.  The  State,  89  Texas,  888. 
See  also  Castello  v.  The  State,  86  Texas, 
824 ;  Stollenwerk  v.  The  State,  55  Ala. 
142. 

14  The  State  v.  Cason,  20  La.  An.  48. 
And  see  Croker  v.  The  State,  47  Ala.  53; 
Merwin  v.  People,  26  Mich.  298  ;  Johnson 
r.  The  State,  32  Ark.  181.  "  Three  head 
of  cattle,"  not  specifying  the  species,  has 
been  held  sufficiently  certain  under  the 
California  statute.  People  v.  Littlefield, 
5  Cal.  855.    But  see  Vol.  L  §  568. 

u  Vol.  I.  §  840  et  seq. 

M  Commonwealth  v.  James,  1  Pick. 
875. 

17  Ante,  §  699. 

19  People  v.  Jackson,  8  Barb.  637 ;  Reg. 
v.  Lowrie,  Law  Rep.  1  C.  C.  61, 65 ;  Jones 
v.  The  State,  51  Missis.  718. 
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disclose  a  prima  facie  case.1  It  has  been  said,  likewise,  that  the 
jurj  should  be  able  to  see,  from  the  description,  that  the  articles 
proved  at  the  trial  are  the  same  which  the  indictment  mentions.8 
But  this  rule  would  be  too  strict  for  practical  use,  and  the  cases 
show  that  it  is  not  observed ; 8  though,  of  course,  variance  in  the 
description  would  be  ill.4  The  rules  are,  therefore,  that  the  de- 
scription should  be  such  as,  in  connection  with  the  indictment, 
will  affirmatively  declare  the  defendant  to  be  guilty,  will  rea- 
sonably inform  him  of  the  particular  instance  meant,  and  put 
him  in  a  position  to  make  the  needful  preparations  to  meet  the 
charge  at  the  trial.     To  illustrate  further,  — 

§  703.  Coin  — Money.  —  Coin  should  be  described  by  the  num- 
ber of  pieces  and  their  respective  denominations  and  kinds.6  For 
example,  it  is  good  to  say,  u  two  five  frank  pieces,  silver  coin  of 
France,  of  the  value,  &c. ;  and  seven  half  dollars,  silver  coin  of 
the  United  States,  of  the  value,  &c.  current e  money." 7  And,  in 
one  case,  the  expression  "  sixty  dollars  of  the  current  gold  coin 
of  the  United  States  "  was  adjudged  adequate,  by  interpreting  it 
to  mean  sixty,  one-dollar  gold  pieces.8  This  is  pushing  the  rule 
to  construe  ambiguities  in  a  way  sustaining  the  indictment9  quite 
as  far  as,  in  reason,  it  will  bear.  On  the  other  hand,  simply  to 
describe  the  subject  of  the  larceny  as  so  many  dollars,  or  so  many 
dollars  in  money,  without  further  particularization,  is,  by  all, 
deemed  ill.10 


i  Vol.  I.  §  826,  618,  610;  post,  §  787. 
1  Vol.  I.  {  676 ;   People  v.  Jackson, 
tnpra. 

•  Grant  v.  The  State,  2  Texas  Ap.  163, 
166 ;  Commonwealth  v.  Brettun,  100 
Mass.  206,  207 ;  The  State  *.  Logan,  1 
Misso.  632. 

«  Post,  i  710 ;  Morgan  v.  The  State, 
61  Ind.  447  ;  Turner  v.  The  State,  3 
Heisk.  462 ;  Courtney  v.  The  State,  3 
Texas  Ap.  267. 

*  The  State  v.  Longbottoms,  11 
Humph.  89;  The  State  t>.  Murphy,  6 
Ala.  S46 ;  Lord  v.  The  State,  20  N.  H. 
404;  Lararre  v.  The  State,  1  Texas  A  p. 
686. 

9  That  the  word  "  current "  is  unneces- 
sary, see  People  t>.  Green,  16  Cal.  612; 
Commonwealth  v.  Gallagher,  16  Gray, 
240.  "  Lawful  money  of  the  United 
States  "  not  necessary.  People  v.  Wink- 
ler. 9  Cal.  284. 


7  The  State  v.  Evans,  7  Gill  &  J.  200. 
To  the  like  effect,  Barker  v.  The  State, 
48  Ind.  163,  following  Terry  v.  The  State, 
18  Ind.  70. 

•  McKane  v.  The  State,  11  Ind.  196. 
Of  a  like  sort  is  Commonwealth  v.  Gal 
lagher,   16  Gray,  240.      Compare  with 
Lavarre  v.  The  State,  supra;  People  o. 
Green,  16  Cal.  612. 

•  Vol.  I.  §  610. 

10  The  State  v.  Longbottoms,  supra; 
Barton  v.  The  State,  29  Ark.  68;  Brown 
v.  People,  29  Mich.  282;  People  v.  Ball, 
14  Cal.  101 ;  Leftwich  v.  Commonwealth, 
20  Grat.  716.  But  see  Commonwealth  v. 
Gallagher,  16.  Gray,  240.  Contra  in  Ohio 
and  Louisiana,  by  force  of  the  statute. 
McDivit  v.  The  State,  20  Ohio  State, 
281 ;  The  State  v.  Walker,  22  La.  An. 
426;  The  8tate  v.  Shonhausen,  26  La, 
An.  421 ;  The  8tate  v.  Green,  27  La.  An. 
698 ;  The  State  v.  Carro,  26  La.  An.  877. 
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§  704.  Continued.  —  In  reason,  there  should  be  such  a  descrip- 
tion of  the  money  as  to  call  to  mind  the  particular  coins,  thus 
identifying  the  things  stolen ; l  while,  on  the  other  hand,  the 
words,  and  particular  images,  and  the  like,  found  on  the  coins, 
need  not  be  mentioned.  In  England,  for  example,  "  two  pieces 
of  the  current  silver  coin  of  the  realm,  called  shillings,  of  the 
value  of,"  &c.  is  deemed  good,2  and  it  is  the  common  form.  The 
doctrine  of  this  section  and  the  last  applies  to  cases  where  the 
full  description  is,  or  may  be,8  known  to  the  grand  jury.     But  — 

§  705.  Description  of  Coin  unknown  —  Other  unknown  Things.  — 
It  is  often  that  persons  suffering  from  a  theft  are  unable  particu- 
larly to  describe  the  stolen  coin  or  bank-bills.  Then,  within 
limits  not  well  defined,  the  grand  jury  may  transfer  to  the  indict- 
ment such  a  description  as  the  witnesses  can  furnish,  and  allege 
that  the  further  particulars  are  to  them  unknown.1  Thus  it  has 
been  adjudged  good  to  say  "  sundry  gold  coins,  current  as  money 
in  this  Commonwealth,  of  the  aggregate  value  of  twenty-nine 
dollars,  but  a  more  particular  description  of  which  the  jurors  can- 
not give,  as  they  have  no  means  of  knowledge."  5 

§  706.  Wild  Animal*  —  As  already  appears,6  animals  tame  in 

See  Merwin  v.  People,  26  Mich.  208;  the  treasury  department  of  the  United 

Grant  v.  The  State,  66  Ala.  201;  Jones  States  for  one  dollar,"  adjudged  sufficient. 

«.  Commonwealth,  18  Bash,  866.    In  a  The  State  e.  Fulford,  Phillips,  668.    And 

case  of  robbery,  which  includes  a  larceny,  see  Sallie  v.  The  State,  89  Ala.  691.    "  A 

the  following  was  held  to  be  sufficient :  ten-dollar  bill  of  the  currency  of  the  coun- 

"  One  wallet  of  the  value  of  seventy-five  try,  commonly  called  paper  money,  of 

cents ;  one  United  States  note,  commonly  the  value  of  ten  dollars,"  held  sufficient 

called  greenback,  of  the  value  of  ten  dot-  The  State  v.  Evans,  16  Rich.  81. 

lars ;  and  one  United  States  note,  com-  l  Rex  v.  Fry,  Russ.  &  Ry.  482. 

monly  called  greenback,  of  the  value  of  *  Reg.  v.  Radley,  1  Den.  C.  C.  460, 

two  dollars ;  two  United  States  notes,  461,  2  Car.  &  E.  974,  3  Coz  C.  C.  460. 

commonly  called  greenbacks,  of  the  value  *  Vol.  I.  §  649,  660. 

of  one  dollar  each  ;  two  bills  purporting  *  lb.  §  498-496,  646-668 ;   Brown  v. 

to  be  issued  by  some  national  bank,  so  People,  29  Mich.  282 ;  Hamilton  v.  The 

called,  of  the  value  of  five  dollars  each."  State,  60  Ind.  198 ;  Lavarre  v.  The  State, 

McEntee  v.  The  State,  24  Wis.  48.    On  1  Texas  Ap.  686 ;  Ware  v.  The  State,  2 

the  other  hand,  the  following  was  ad-  Texas  Ap.  647. 

judged  insufficient,  even  where  a  statute  '  Commonwealth  v.  Sawtelle,  11  Cush. 

had  provided  rules  less  stringent  than  142,  148.    Cases  like  this  are  People  t*. 

those  of  the  common  law  :  "  One  check  Bogart,  86  Cal.  246 ;  Cook  v.  The  State, 

for  five  thousand  dollars  on  the  Traders'  4  Texas  Ap.  266 ;  Du  Bois  v.  The  State, 

Bank,  of  the  value  of  five  thousand  dol-  60  Ala.  189;  Commonwealth  v.  Grimes, 

lars ;  five  thousand  dollars  in  money,  of  10  Gray,  470 ;  The  State  v.  Taunt,  16 

the  value  of  five  thousand  dollars."    The  Minn.  109;  Hart  v.  The  State,  66  Ind. 

State  ».  Kroeger,  47  Misso.  630.    See  699. 

Commonwealth  v.  O'Connell,  12  Allen,  *  Ante,  §  700. 
46L    "One  promissory  note  issued  by 
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their  natures  are  designated  in  the  indictment  in  a  manner  similar 
to  inanimate  things.  But  since  a  prima-facie  offence  must  be 
alleged,1  if  the  animal  stolen  is  "ferce  naturae,  the  indictment/' 
says  East,  "  must  show  it  to  be  dead,  tame,  or  confined,  in  which 
state  it  may  be  the  subject  of  individual  property."  2    Thus,  — 

*  Pigeon/'  —  To  allege  simply  that  the  defendant  stole  a 
44 pigeon''  sets  out  no  offence;  because, prima  facie^  the  bird  is 
wild,  and  is  not  the  subject  of  larceny.  But  with  the  prefix 
44  tame,"  the  averment  will  be  good.8 

•Turkey."  —  Though  we  have  wild  turkeys,  still  the  single  word 
44  turkey  "  seems  to  indicate  the  domestic  fowl.4  Therefore  "  one 
turkey  of  the  value,"  &c.  has  been  adjudged  adequate  in  alle- 
gation,6 

§  707.  "figgs.* — An  averment  of  the  larceny  of  "three  eggs," 
not  saying  of  what  species,  was,  by  Tindal,  C.  J.  ruled  to  be  in- 
adequate ;  because, 44  for  aught  that  appears  on  this  indictment, 
the  eggs  stolen  might  have  been  adder's  eggs,  or  some  other  spe- 
cies of  eggs  which  cannot  be  the  subject  of  larceny."  6    So  — 

"Fish."  —  It  has  been  adjudged  fatally  defective  to  say  44five 
fish ; "  unless  something  were  added  or  prefixed  to  indicate  that 
they  were  dead,  reclaimed,  or  otherwise  in  a  condition  to  be  the 
subjects  of  larceny.7 

M  Oysters."  —  An  allegation  that  the  defendant  stole  44  eighteen 
bushels  of  oysters,  of  the  value,"  &c.,  was  adjudged  sufficient. 
Green,  C.  J.  said :  i4  The  principle,  as  applied  to  animals  ferm 
naturce,  is  not  questioned.  But  oysters,  though  usually  included 
in  that  description  of  animals,  do  not  come  within  the  reason 
or  operation  of  the  rule.  The  owner  has  the  same  absolute 
property  in  them  that  he  has  in  inanimate  things  or  in  domestic 
animals."8 

§  708.  Dead  and  Alive  In  Animal*,  distinguished.  —  To  mention 
the  animal  simply  by  name  means  that  it  is  alive  ;  and  proof  of  a 
dead  animal  will  not  satisfy  the  allegation.9    Of  course,  it  is  the 

*  Ante,  §  702.  •  Reg.  v.  Cox,  1  Car.  &  K.  494. 

*  2  East  P.  C.  777  ;,  Rex  ».  Rough,  2         »  The  State  v.  Krider,  78  N.  C.  481. 
East  P.  C.  607 ;  Rex  v.  Hundsdon,  2  East  See  Rex  v.  Hundsdon,  2  East  P.  C.  611. 
P.  C.  611.    See  Reg.  v.  Roe,  11  Cox  C.  C.         »  The  State  v.  Taylor,  3  Dutcher,  117, 
654 ;  Reg.  r.  Strange,  1  Cox  C.  C.  68.  119. 

8  Reg.  v.  Cheafor,  2  Den.  C.  C  861,  *  Commonwealth  v.  Beaman,  8  Gray, 

6  Cox  C.  C.  867, 16  Jur.  1066.  497 ;  The  State  v.  Jenkins,  6  Jones,  N.  C. 

«  Crim.  Law,  II.  §  774.  19 ;   Rex  v.  Edwards,  Russ.  &  Rj.  497. 

*  The  State  v.  Turner,  66  N.  C.  618.  If  we  assume  that  Rex  v.  Puckering,  1 
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same  of  a  bird  ;  as,  for  example,  a  partridge.1  Nor,  a  fortiori,  if 
the  partridge  is  alleged  as  dead,  will  proof  of  a  live  one  satisfy 
the  averment.2 

§  709.  "  Ham  "  —  denotes  the  particular  part  of  a  dead  animal ; 
therefore  the  word  alone  is  sufficient  in  allegation.  Said  Pat- 
teson,  J. :  "  The  doctrine  respecting  the  description  of  animals, 
in  an  indictment,  applies  only  to  live  animals,  not  to  parts  of  the 
carcasses  of  animals  when  dead,  such  as  a  boar's  head.  Do  you 
find  in  works  on  natural  history  that  there  is  any  living  animal 
called  a  ham  ?  *'  8 

§  710.  Description  conforming  to  Proof  —  (Variance).  —  The 
thing  stolen  must  be  so  described,  that,  at  the  trial,  no  variance 
will  appear  between  allegation  and  proofs.     Thus,  — 

"Pair  of  Boots.*  —  A  charge  of  the  larceny  of  "one  pair  of 
boots  "  is  in  itself  well ;  but  it  will  not  be  sustained  by  proof 
that  the  defendant  stole  the  right  boot  of  each  of  two  pairs.9' 4 
Again,  — 

"Bottles"  of  Liquor.  —  An  averment  that  the  defendant  stole 
a  given  number  of  bottles  of  whiskey  is  not  proved  by  showing 
that  he  drew  the  liquor  fcom  casks  into  his  own  bottles.*    So,  — 

"Woolen."  —  A  charge  of  stealing  "one  white  woolen  flannel 
sheet "  is  not  supported  where  the  article  was  a  blanket  the  warp 
whereof  was  of  cotton  and  the  filling  of  wool ;  the  meaning  of 
the  averment  being,  that  the  sheet  was  u  composed  wholly  of 
wool."* 

■  Plough."  —  The  allegation  of  a  "  plough,"  as  the  stolen  prop- 
erty, is  not  sustained  by  proof  of  a  ploughshare  only.7 

•  Shovel-Plough."  —  Where  the  allegation  was  of  the  larceny  of 
"  a  shovel-plough,"  and  the  proof  was  that  the  defendant  stole 
only  the  iron  part,  it  was  held  that  the  jury  should  decide, 
whether,  according  to  common  understanding,  the  thing  stolen 
was  a  shovel-plough.8    In  like  manner,  — 


Moody,  242.  is  correctly  reported,  its  con- 
sistency with  the  foregoing  cases  and  the 
doctrine  of  the  text  may  not  he  quite 
plain,  yet  it  does  not  seem  to  overrule 
any  thing. 

»  Rex  v.  Rough,  2  East  P.  C.  607. 

>  Reg.  v.  Roe,  11  Cox  C.  C.  654. 

s  Reg.  v.  Gallears,  I  Den.  C.  C.  601, 602. 

*  The  State  v.  Harris,  8  Harring.  Del. 
669. 
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•  Commonwealth  v.  Gavin,  121  Mast. 
64. 

•  Alkenbrack  v.  People,  1  Denio,  80. 

7  The  State  v.  Cockfield,  16  Rich.  816. 

•  The  State  ».  Sansom,  8  Brev.  6. 
See  also  The  State  v.  Moore,  11  Ire.  70; 
United  States  v.  Hardy  man,  13  Pet.  176; 
United  States  r.  Burroughs,  8  McLean, 
406. 
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Handkerchief*.  — 'A  set  of  new  handkerchiefs,  in  a  piece,  and 
not  separated,  may  be  described  as  so  many  handkerchiefs,  if  the 
piece  is  known  in  the  trade  by  this  designation.1    So  — 

u  Pounds,"  —  the  number  being  stated,  —  as,  "  fifty  pounds  of 
flour,"  —  is  good  in  allegation.  And  it  is  sustained  though  the 
thing  proved  is  in  quantities  known  also  by  some  other  name.2 

§  711.    Varianoe  whether  for  Court  or  Jury.  —  We  thus  see  that 

the  question  of  variance  is  sometimes  submitted  to  the  jury, 
under  instructions  from  the  court.  And,  in  principle,  it  is  be- 
lieved to  be  in  general  properly  so,  in  this  class  of  cases.3 

§  712.  Lew  proved  than  AUeged.  —  A  count,  as  already  appears, 
may  charge  the  larceny  of  more  articles  than  one.  This  does  not 
make  it  double*4  Then,  if  there  is  no  needless  entanglement 
from  an  objectionable  form  of  the  allegation,  it  will  be  sustained 
by  proof  of  any  part  of  the  things,5  the  value  whereof  satisfies  the 
requirements  of  the  law.6  Or  if  a  part  are  inadequately  de- 
scribed, there  may  be  a  conviction  as  to  those  whereof  the  descrip- 
tion is  sufficient.7 

More  proved.  —  If  more  articles  are  proved  to  have  been  stolen 
than  are  charged,  the  surplusage  of  proof  is  simply  without 
effect.  The  conviction  can  be  as  broad  as  the  allegation,  but  no 
broader.8 

III.  The  Allegation  of  Value. 

§  713.  Why  and  when.  —  The  allegation  of  value  is  not  made, 
like  the  description  of  the  property  9  and  its  ownership,10  to  iden- 
tify the  transaction,  but  to  indicate  the  degree  of  criminality  and 
the  consequent  punishment.11  Hence  it  is  required  when  the 
kind  or  extent  of  the  punishment  depends  on  the  value  of  the 
stolen  article,12  but  otherwise  when  it  does  not18    Thus,  — 

i  Rex  *.  Nibbs,  1  Moody,  25.  '  Jackson  v.  The  State,  14  Ind.  S27. 

1  The  State  v.  Harris,  64  N.  C.  127 ;  *  Ante,  §  699. 

Beg.  o.  Mansfield,  Car.  &  M.  140.    See,  ,0  Vol.  I.  §  488  6,  581. 

further,  on  this  general  question,  Wein  ll  lb.  §  488  b,  640,  567. 

v.  The  State,  14  Misso.  125;  The  State  t>.  M  lb.  {  77  et  seq. ;  ante,  {  565  and 

Gilbert,  18  Vt.  647,  651.  places  there  referred  to,  572. 

»  Ante,  j  460 ;  1  Greenl.  Et.  §  49, 277 ;  u  Vol.  I.  §  540,  541 ;  The  8tate  v.  Gos- 

2  lb.  J  490.  sett,  9  Rich.  428;  The  State  v.  Chanej', 

«  The  State  v.  Cameron,  40  Vt.  555.  9  Rich.  488;  Johnson  v.  The  State,  29 

•  The  State  v.  Johnson,  8  Hill,  8.  C.  1.  Texas,  492  ;  The  State  r.  Daniels,  82 

•  Vol.  I.  §  488  b.  Misso.  658 ;  People  v.  Higbie,  66  Barb. 

•  Commonwealth  v.  Eastman,  2  Gray,  181. 
76. 
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Grand  and  Petit  Xaroeny  —  Punishment  varying  with  Value.  — 
Where  there  are  the  two  degrees  of  grand  and  petit  larceny,  pun- 
ishable differently,  and  distinguished  by  the  value  of  the  prop- 
erty stolen,1  the  indictment  must  state  the  value,  so  that  the 
degree  may  appear.8  And  the  same  rule  governs  all  other  lar- 
cenies the  punishment  for  which  depends  on  value.8  The  origi- 
nal division  of  larcenies  into  grand  and  petit  having  been  made 
at  an  early  period  of  the  English  law,  and  the  punishment  under 
modern  statutes  being  largely  regulated  likewise  by  value,  ten- 
dering  this  averment  in  most  cases  necessary,  the  doctrine  is 
often  expressed  in  general  terms,  that  an  indictment  for  larceny 
must  allege  the  value.4    But  — 

Hone  stealing,  Ao.  —  There  are  in  some  of  our  States  statutes 
against  the  stealing  of  horses,  cattle,  and  other  specific  things, 
making  no  mention  of  value.  Under  them,  therefore,  value  need 
not  be  averred ; 6  or,  if  averred,  it  need  not  be  proved.6  , 

§  714.  How  the  .Allegation.  —  The  ordinary  and  practically-best 
form  of  the  allegation  is  to  add  the  value  to  each  specific  article ; 
or,  what  is  the  same  thing,  to  say,  if  there  are  several  articles  of 
a  kind,  so  many,  each  of  the  value  of  so  much.7  Then,  if  any 
one  is  inadequately  laid,  or  is  adjudged  not  to  be  the  subject  of 
larceny,  or  is  not  proved,  the  averment  as  to  it  alone  may  be  re- 
jected ;  or,  if  the  jury  do  not  deem  the  value  of  each  to  be  as 
alleged,  they  may  diminish  any  one  or  all  in  their  finding ;  and, 
in  any  case,  the  proceeding  will  be  sustained.8  But,  in  strict 
law,  looking  to  the  indictment  alone,  there  is  no  objection  to 
stating  simply  an  aggregate  value  of  the  whole.9  Then,  if  the 
proof  corresponds  to  the  allegation  throughout,  a  general  ver- 


i  Crim.  Law,  I.  §  679 ;  II.  §  884. 

*  Rex  v.  Peel,  Rum.  &  Ry.  407  ;  Reg. 
t>.  Gamble,  16  M.  &  W.  884.  The  in- 
dictment need  not  otherwise  designate 
the  larceny  as  grand  or  petit  The  State 
v.  Powell,  28  La.  An.  815;  The  State 
v.  Lartigue,  29  La.  An.  642. 

*  Meyer  v.  The  State,  4  Texas  Ap. 
121. 

*  Vol.  I.  §  641 ;  Hope  v.  Common- 
wealth, 9  Met.  184 ;  Wilson  v.  The  State, 
1  Port.  118;  Commonwealth  d.  Lavery, 
101  Mass.  207 ;  Boyle  v.  The  State,  87 
Texas,  859 ;  Commonwealth  v.  Smith,  1 
Mass.  245. 

*  Vol.  I.  §  541 ;  Stat.  Crimes,  §  427 ; 
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Gregg  17.  The  State,  55  Ala.  116 ;  Adams 
v.  Commonwealth,  28  Grat.  949 ;  Adams 
v.  The  State,  60  Ala.  52;  People  o. 
Townsley,  39  Cal.  405. 

•  Davis  v.  The  State,  40  Texas,  134. 

7  8  Chit  Crim.  Law,  959  a  et  seq. ; 
The  State  v.  En,  10  Nev.  277. 

9  Doyle  v.  The  State,  4  Texas  Ap. 
253 ;  The  State  v.  Merrill,  44  N.  H.  624. 

»  Doyle  v.  The  State,  supra ;  The 
State  v.  Hart,  29  Iowa,  268;  Meyer  r. 
The  State,  4  Texas  Ap.  121 ;  The  State 
o.  Murphy,  8  Blackf.  498;  Clifton  v.  The 
State,  5  Blackf.  224 ;  The  State  v.  Buck, 
46  Maine,  531;  The  State  v.  Hood,  61 
Maine,  363. 
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diet  of  guilty  may  be  rendered,  and  it  will  be  good.1  The  prac- 
tical objection  is,  that,  to  sustain  the  proceeding  in  this  form,  all 
must  be  proved  as  laid.8  If,  for  example,  the  allegation  were, 
that  the  defendant  stole  six  towels  of  the  value  of  one  dollar,  and 
the  proof  were  that  he  stole  three  towels  of  the  value  of  fifty 
cents,  there  could  be  no  conviction ;  because,  for  aught  appear- 
ing, the  grand  jury  deemed  the  unproven  three  to  be  worth  the 
one  dollar  and  the  proven  three  nothing.  There  would  remain, 
as  to  value,  no  allegation  to  support  the  verdict.8  So,  should  the 
petit  jury  find  the  defendant  guilty  of  stealing  a  particular  ar- 
ticle, not  assessing  its  value,  and  not  guilty  of  stealing  the  others, 
this  would  not  support  a  judgment  against  him ;  because  of  the 
double  reason,  that  neither  in  the  averments  nor  in  the  verdict 
does  the  value  of  the  thing  stolen  appear.4  But  where  the  com- 
bined value  is  thus  simply  reduced,  yet  not  below  the  sum  re- 
quired by  the  statute  for  the  punishment  to  be  inflicted,6  the 
verdict  and  judgment  thereon  will  be  good.9 

§  715.  Continued. —  This  allegation,  like  every  other,  should 
be  in  a  form  reasonably  certain.  Hence  it  has  been  held  ill  to 
say  u  a  receipt  for  one  bale  of  cotton  ...  of  the  value  of,"  &c. ; 
because  it  does  not  appear  that  the  receipt,  rather  than  the  cot- 
ton, was  intended  in  the  mention  of  value.7  The  words  may  be, 
for  example,  of  the  value  of  "  two  hundred  and  five  dollars,"  not 
adding  "  lawful  money  of  the  United  States,"  which  are  neither 
necessary  nor  usual.8 

§  716.  Varianoe  of  Allegation  from  Statute.  —  The  indictment 
must  allege  a  value  not  less  than  the  statute  requires  to  author- 
ize the  particular  punishment  sought  to  be  inflicted.9  But  if,  for 
example,  such  punishment  is  to  follow  the  larceny  of  goods  of  a 
value  less  than  twenty-five  dollars,  an  indictment  charging  that 


1  The  State  v.  Hood,  supra;  Ware  v. 
The  State,  2  Texas  Ap.  647 ;  Common- 
wealth v.  Sawtelle,  11  Cash.  142. 

*  Rex  v.  Forsyth,  Rum.  &  Ry.  274 ; 
Thompson  v.  The  State,  43  Texas,  268 ; 
Meyer  v.  The  State,  4  Texas  Ap.  121 ; 
Commonwealth  o.  Lavery,  101  Mass.  207, 
208,209. 

8  Commonwealth  v.  Lavery,  supra. 
But  see  The  State  v.  Buck,  supra.  See 
post,  §  716. 

*  Hope  v.  Commonwealth,  9  Met.  134. 

*  Post,  §  716. 


•  Hildreth  v.  People,  82  in.  86.  On 
this  ground  we  may  presume  Common- 
wealth v.  Duffy,  11  Cush.  145,  to  hare 
proceeded,  though  the  judge  delivering 
the  opinion  did  not  put  it  in  exactly  this 
form.  And  see  Clifton  v.  The  State, 
supra. 

7  Williams  v.  The  State,  44  Ala  896. 

•  People  v.  Winkler,  9  Cal.  234.  And 
see  People  v.  Green,  15  Cal.  512  ;  Gard- 
ner v.  The  State,  25  Md.  146. 

•  Vol.  I.  §  488  6. 
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the  defendant  "  one  box  of  percussion  caps  of  the  value  of  twenty 
five  cents,  &c.  did  steal/9  &c,  will  be  adequate,  as  within  the 
statutory  terms.1    On  the  other  hand,  — 

Varianoe  in  Proofs.  —  If,  at  the  trial,  the  value  appears  less  than 
charged,  it  will  support  the  allegation,  provided  the  reduction  is 
not  such  as  to  call  for  a  less  punishment.2  Or,  if  the  value 
proved  is  greater  than  charged,  the  allegation  will  be  equally 
sustained.8  So,  not  as  supporting  the  averment  of  value,  but  as 
a  finding  of  a  part,  —  equivalent  to  not  guilty  of  the  higher 
charge,  but  guilty  of  a  lower,  included  in  it,4  —  the  jury  may 
assess  a  less  value  than  is  required  to  authorize  the  same  punish- 
ment as  the  value  mentioned  in  the  indictment,  whereupon  the 
lower  punishment  will  follow.    Thus,  — 

Petit  Larceny  on  charge  of  Grand.  —  On  an  indictment  for  grand 
larceny,  the  conviction  may  be  for  petit  larceny.6 

§  717.  Conclusion  of  Indictment.  —  Though  the  punishment  is 
fixed  by  statute  according  to  value,  this  does  not  require  the  in- 
dictment to  conclude  as  against  the  form  of  the  statute.6 

IV.  The  Allegation  of  Ownership. 

§  718.  in  General  —  As  a  part  of  the  description  of  the  stolen 
property,  and  to  assist  in  its  identification,7  the  indictment  must 
aver  its  ownership,8  or  state  some  excuse  for  omitting  this  aver- 
ment; such  as,  that  the  owner  is  unknown.9 

How  allege.  —  The  form  may  be,  and  commonly  is,  after  men- 
tioning the  name  of  the  stolen  article,  to  add,  "  of  the  goods  and 
chattels  of,"  here  giving  the  name  of  the  owner.10  But  we  have 
seen  that  these  particular  words,  "  goods  and  chattels,"  are 
unimportant.11 

*  The  State  v.  Chambers,  2  Greene,  *  2  East  P.  C.  660,  778;  The  State  v. 
Iowa,  808.  Woodley,  26    Qa.  235 ;    The    State   v. 

'  Vol.  I.  §  488  6, 641, 680 ;  post,  §  767 ;  Dwyre,  2  Hilt,  S.  C.  287  ;  The  State  v. 

Commonwealth  v.   McKenney,  9  Gray,  Merrill,  44  N.  H    624 ;  Reg.  v.  Ward,  7 

114.  Cox  C.  C.  421. 

'  Vol.  I.  §  680.  •  Vol.  I.  §  498  et  seq.,  646  et  seq. ; 

*  Vol.  I.  §  1000-1011.  Reed  p.  Commonwealth,   7  Bnsh,  641; 
1  The  State  v.  Rennet,  2  Tread.  608,  8  The  State  v.  Bell,  supra ;  Culberson  v. 

Brev.  616 ;  post,  §  769.  The  State,  2  Texas  Ap.  824 ;  Taylor  v. 

*  Vol.  I.  §  696,  697 ;   Stat  Crimes,     The  State,  6  Texas  Ap.  1. 

{  167.  »•  Ante,  §  697 ;  The  State  v.  Bartlett, 

7  Ante,  $  690,  718 ;  McBride  v.  Com-  66  Maine,  200 ;  King  v.  The  State,  44 

monwealth,  18  Bosh,  887 ;  The  State  v.  Ind.  286. 

Bell,  66  N.  C.  813.  "  Ante,  §  699. 
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Form  of  stating  Name.  —  Both  the  Christian  name  and  surname 
must  be  given  if  known.1  But  no  addition  is  necessary ;  or,  if 
inserted,  a  variance  between  allegation  and  proof,  as  to  it,  will 
be  immaterial.2 

§  719.  Compared  with  other  Offences.  —  The  rules,  as  to  own- 
ership, differ  in  some  degree  with  the  different  offences.  Yet, 
though  it  is  not  safe  to  accept  what  is  said  under  the  other  titles 
as  our  guides  here,  some  illustrative  help  may  perhaps  be  ob- 
tained from  such  titles  as  Arson,8  Burglary,4  Cheats  and  False 
Pretences,6  Conspiracy,8  Embezzlement,7  Forcible  Entry  and  De- 
tainer,8 Forgery,9  Malicious  Mischief,10  Receiving  Stolen  Goods,11 
Robbery,12  and  perhaps  some  others. 

§  720.  Election  as  to  Ownership.  —  In  various  circumstances, 
the  ownership  may  be  equally  well  laid  in  the  one  or  the  other 
of  two  persons.     Thus,  — 

General  and  SpeoiaL  —  Where  there  is  a  general  and  a  special 
owner  of  the  stolen  goods,  it  is  a  nearly  universal  rule  that  the 
pleader  may  charge  them  as  belonging  to  either ;  though,  in 
many  circumstances,  the  convenience  of  making  proof  will  sug- 
gest practical  grounds  for  choice.18    For  example,  — 

Common  Carrier. —  Goods  stolen  from  a  common  carrier  may 
be  laid  as  his  u  or  as  the  general  owner's.  But,  to  state  the  doc- 
trine more  fully,  — 

§  721.  Bailor  and  Bailee,  Ac  —  The  rule  is  general,  yet  liable 
to  be  limited  in  the  particular  case,  that,  where  chattels  are  taken 


1  Johnson  v.  The  State,  69  Ala.  87 ; 
Willi*  p.  People,  1  Scam.  890,  Smith,  J. 
observing :  "  In  the  present  case  the  in- 
dictment alleges  the  goods  to  be  the  prop- 
erty of  T.  D.  Hawke  and  E.  Dobbins, 
doing  business  in  the  town  of  Equality, 
under  the  style  and  firm  of  T.  D.  Hawke 
*«*  Co.  This  was  clearly  erroneous,  and 
there  is  no  reason  whatever  to  justify  the 
omission  to  state  the  Christian  names  of 
the  owners."    p.  401. 

»  Ante,  §  607 ;  post,  $  784 ;  2  East 
P.  C.  778;  Commonwealth  v.  Manley,  12 
Pick.  178, 174;  Anonymous,  8  Mod.  248; 
Rex  v.  Robinson,  Holt,  N.  P.  606;  The 
8tate  o.  Grant,  22  Maine,  171;  Rex  v. 
Ogilvie,  2  Car.  &  P.  230.  See  The  State 
e.  Glisson,  Phillips,  196 ;  Commonwealth 
e.  Parmenter,  101  Mass.  211,  218. 

'  Ante,  §  86-80. 


«  Ante,  §  187-189. 
»  Ante,  §  173, 174. 

•  Ante,  §  210,  211. 
7  Ante,  §  820. 

•  Ante,  §  378,  881-386. 
»  Ante,  §  420-426. 

i°  Post,  §  848. 

11  Post,  §  988. 

"  Post,  §  1006. 

u  Langford  v.  The  State,  8  Texas,  116; 
The  State  v.  Furlong,  19  Maine,  226; 
Grant  v.  The  State,  8  Texas  Ap.  1; 
Gaines  v.  The  8tate,  4  Texas  Ap.  880; 
Fore  v.  The  8tate,  6  Texas  Ap.  261; 
Dignowitty  c.  The  State,  17  Texas,  621 ; 
Billard  v.  The  State,  80  Texas,  867 ;  The 
State  v.  Stanley,  48  Iowa,  221. 

l*  Rex  v.  Trollop,  J.  Kel.  39;  People  v. 
Smith,  1  Parker  C.  C.  829;  Rountree  w 
The  State,  68  Ala.  881. 
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feloniously  from  any  bailee  or  other  person  haying  in  them  a 
special  ownership,1  —  as,  a  common  carrier,2  a  pawnee,8  an  agis- 
tor,4 a  hirer  of  the  chattel,6  one  having  it  to  perform  labor  upon,9 
the  landlord  of  an  inn  with  whom  it  is  left,7  any  other  person 
frho  has  it  for  safe-keeping  otherwise  than  as  servant,3  a  mort- 
gagee in  possession,9  one  who  under  our  statutes  has  taken  up 
an  animal  as  an  estray,10  one  having  in  possession  property 
purchased  for  public  use,11  a  constable  who  has  collected  money 
for  a  creditor,12  any  other  person  having  the  lawful  possession  of 
the  article  in  distinction  from  a  bare  custody  thereof,18  or  even 
such  unlawful  possession  as  the  thief  s  who  has  stolen  it,14  —  the 
ownership  may  be  laid  either  in  such  possessor  or  the  real  owner, 
at  the  election  of  the  pleader.     But,  — 

One's  own  Goods.  —  If  one  steals  his  own  goods  from  a  bailee 
to  charge  him,  the  ownership  must  be  laid  in  the  bailor.16  This 
is  an  obvious  exception  to  the  general  rule  just  stated.     As  to  — 

Other  Exceptions.  —  Though,  as  just  seen,  chattels  let  for  hire 

i  Crim.  Law,  II.  §  788-798;  2  Hale  »  Hill   v.  The  State,  1  Head,  454.    It 

P.  C.  181;    Reg.  v.  Bird,  9  Car.  &  P.  44;  was  intimated  by  Alderson,  B.  in  an 

Bex  v.  Eastall,  2  Russ.  Crimes,  3d  Eng.  English  case,  that,  where  money  collected 

ed.  168 ;  The  State  v.  Hardison,  76  N.  C.  by  a  servant  has  not  reached  the  hands 

208 ;  Blackburn  v.  The  State,  44  Texas,  of  the  creditor,  the  ownership  cannot  be 

457.  laid  in  him.    Reg.  v.  Rudick,  8  Car  &  P. 

2  Ante,  §  720 ;  Rex  v.  Deakin,  2  East  287.    But  see  Rex  v.  Remnant,  Russ.  ft 

P.  C.  658.  Ry.  136.     This  question  presents  lair 

*  2  Hale  P.  C.  181 ;  1  lb.  518 ;  2  East  ground  for  argument.  Perhap*,  if  the 
P.  C.  652;  1  Hawk.  P.  C.  c.  88,  §  47;  collector  of  the  money  has  the  right  to 
Commonwealth  v.  O'Hara,  10  Gray,  469.  mix  it  with  his  own  (Crim.  Law,  II.  §  370, 

*  Rex  v.  Woodward,  2  East  P.  C.  653.  871)  instead  of  paying  it  over,  the  weight 

*  The  State  v.  Wisdom,  8  Port  611 ;  of  the  argument  may  be  with  the  intima- 
Jones  v.  The  State,  18  Ala.  158 ;  The  tion  of  the  English  judge ;  otherwise  not, 
State  v.  Pettis,  68  Maine,  124.  See  a  and  even  then  query.  It  is  difficult  to 
subsequent  paragraph  in  this  section.  say  that  the  creditor  has  not  the  right  to 

*  Rex  v.  Packer,  2  East  P.  C.  653,  the  money  as  soon  as  paid,  which  would 
1  Leach,  4th  ed.  857,  note;  The  State  ».  seem  to  bring  the  case  within  the  rule  of 
Ayer,  8  Fost.  N.  H.  301.  ownership  in  larceny.    And  see  Rex  v, 

7  Rex  v.  Todd,  2  East  P.  C.  653 ;  Rex  Adams,  Russ.  &  Ry .  225 ;  Commonwealth 

v.  Wymer,  4  Car.  &  P.  391.  v.  Lawless,  108  Mass.  426 ;  Reg.  v.  Barnes, 

1  Rex  v.  Taylor,  1  Leach,  4th  ed.  866 ;  Law  Rep.  1  C.  C.  45,  10  Cox  C.  C.  255. 

Rex  v.  Statham,  cited  1  Leach,  4th  ed.        "  The  State  v.  Addington,  1  Bailey, 

867 ;  see  Reg.  v.  Ashley,  1  Car.  &  K.  196 ;  810,  311. 

Owen  v.  The  State,  6  Humph.  380;  Com-        "  Ward  v.  People,  8  Hill,  N.  T.  895,  6 

monwealth  v.  Morse,  14  Mass.  217,  219 ;  Hill,  N.  T.  144 ;  Rex  v.  Wilkins,  1  Leach, 

Reg.  v.  Green,  Dears.  &  B.  118.  4th  ed.  620,  623. 

9  Robinson  t>.  The  State,  1  Kelly,  668.         »  Crim.  Law,  II.  §  790 ;  Rex  v.  Wii- 

w  Jinks  o.  The  State,  6  Texas  Ap.  68.  kinson.  Russ.  &  Ry.  470 ;  Rex  v.  Bramley, 

u  People  o.  Bennett,  87  N.  T.  117;  Russ.  &  Ry.  478;  Palmer  v.  People,  10 

Phelps  v.  People,  72  N.  T.  884.  Wend.  166. 
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are  within  the  general  rule ;  yet,  if  the  letting  is  such  as,  like  a 
lease  of  real  estate,  divests  the  general  owner  of  the  present  right 
of  occupancy  as  owner,1  the  ownership  must  be  laid  in  the  hirer, 
—  as,  in  England,  where  furniture  is  stolen  from  a  lodger's  room, 
in  the  lodger.2 

Minor's  Clothing.  —  The  clothing  of  a  minor  child  may  generally, 
and,  it  is  believed,  always,  be  laid  as  the  minor's ;  since,  "  if  ap- 
parel be  put  upon  a  boy,  this  is  a  gift  in  the  law,  for  the  boy  hath 
capacity  to  take  it." 8  Still,  in  most  circumstances,  it  may  be 
equally  well  charged  to  be  the  father's ;  though  the  other  is  the 
common  and  safer  way.4  And,  in  some  cases,  it  is  ill  to  lay 
the  ownership  in  the  father ;  as,  where  the  son  is  apprenticed  to 
•  him,  and  he  furnishes  it  under  the  indenture.5 

§  722.  Trespass.  —  The  general  doctrine  is,  that,  for  one  to  be 
set  down  in  allegation  as  the  owner  of  the  stolen  goods,  he  must 
sustain  to  them  a  relation  which  would  entitle  him  to  the  com- 
mon-law action  of  trespass  for  their  taking  away.6  Such  is  the 
rule  in  principle,  and  it  is  reasonably  so  in  the  authorities,  but 
the  judicial  utterances  on  this  question  are  not  very  distinct. 
Thus,— 

Servant.  —  A  mere  servant  has  only  a  custody  of  the  goods, 

1  Gordon  v.  Harper,  7  T.  R.  9 ;  Ward  v.  Burroughs,  8  McLean,  405.    And  see 

v.  Macauley,  4  T.  R.  4S9.  Commonwealth  v.  Lawless,  108  Mass.  426. 

*  Rex  v.  Belstead,  Russ.  6  Ry.  411 ;  As  to  various  questions,  see  Reg.  v.  Vin- 

Rex  v.  Brunswick,   1  Moody,  26.    See  cent,  2  Den.  C.  C.  464,  5  Cox  C.  C.  637, 

Rex  v.  Healey,  1  Moody,  1.    Some  Spe-  0  Eng.  L.  &  Eq.  648 ;  Rex  v.  Boulton,  6 

elal  Cases.  —  Where   persons  had  ex-  Car.  &  P.  687 ;  Reg.  v.  Pratt,  Dears.  860, 

changed  watches  for  a  few  days,  on  a  6  Cox  C.  C.  878,  26  Eng.  L.  &  Eq.  674 ; 

larceny  of  one  of  them  the  ownership  Reg.  v.  Rowe,  Bell  C.  C.  98,  8  Cox  C.  C. 

was  held  to  be  rightly  laid  in  the  person  189;  Reg.  v.  Whitehead,  9  Car.  &  P.  429  > 

who  had  it  in  possession.    Yates  v.  The  Reg.  t>.  King,  4  Fost  &  F.  498;  Reg.  c. 

State,  10  Terg.  649.    One  who  had  re-  Cain,  2  Moody,  204 ;  Reg.  v.  Pritchard, 

ceived  attached  chattels  from  a  deputy  Leigh  &  C.  84,  8  Cox  C.  C.  461 ;  Reg.  v. 

sheriff,  promising  to  redeliver  them  on  Barnes,  Law  Rep.  1  C.  C.  46, 10  Cox  C.  C. 

demand,  was  held  to  sustain  only  the  re-  266. 

lation  of  a  servant,  and  to  have  in  them         *  Rex  v.  Haynes,  12  Co.  118 ;  Anony- 

no  special  property;  so  that,  on  their  mous,  1  Leach,  4th  ed.  464,  note;  The 

being  stolen,  the  ownership  could  not  be  State  v.  Koch,  4  Harring.  Del.  670. 
laid  in  him.    Commonwealth  v.  Morse,  14         *  2  East  P.  C.  664;  Reg.  v.  Hughes, 

Mass.  217.    Where  goods  are  stolen  from  Car.  k  M.  698. 

a  ward,  the  ownership  may  be  laid  in  the         *  Rex  v.  Forsgate,  1  Leach,  4th  ed. 

guardian.    Thomasson  v.  The  State,  22  468,  464. 

Ga.  499;  Trafton  t>.  The  State,  6  Texas         •  (Mm.  Law,  IL  §  799,  828;  Rex  v. 

Ap.  480;  Crockett  v.  The  State,  6  Texaa  Foster,  Russ.  &  Ry.412;  Commonwealth 

Ap.  626.     Bank-notes  stolen  from  the  p.  Morse,  14  Mass.  217,  219;    Rex  v. 

mail  may  be  laid  as  the  property  of  the  Deakin,  2  Leach,  4th  ed.  862,  876,  876. 
person  forwarding  them.    United  States 
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equally  in  her  husband  if  he  has  possession,  by  reason  of  his 
special  property  therein.1  Our  recent  statutes,  giving  the  wife  a 
separate  proprietorship  at  law,  have  considerably  changed  these 
rules,  yet, not  quite  uniformly  in  our  various  States.2  Tn  In- 
diana, the  ownership  of  a  shawl,  presented  her  by  a  third  person 
after  marriage,  was  not  permitted  to  be  laid  in  her  husband ;  it 
must  be  in  her.8  And  doubtless  under  all  the  statutes,  making 
her,  at  law,  the  separate  owner,  it  is  not  ill  to  allege  the  owner- 
ship as  hers ; 4  but,  in  most  of  our  States,  if  the  parties  live 
together,  and  he  maintains  a  possession  with  her  of  her  legal 
effects,  he  is  deemed  to  have  a  special  property  in  them,  so  that 
a  pleader  who  prefers  may  charge  them  as  his.5  In  Massachu- 
setts, it  is  further  held  that  the  ownership  of  her  husband's  goods 
in  her  possession  may  be  alleged  as  hers.6  In  States  where  the 
community  prevails,  the  rules  differ  more  or  less  from  these.7 


V.  The  Allegation  where  Goods  are  Stolen  in  one  Jurisdiction  and 

carried  into  another. 

§  727.  Already  considered.  —  We  have  already  considered  the 
questions  of  law  by  which  this  subject  is  governed.8  The  im- 
portant doctrine  here  is,  that,  whether  the  original  larceny  was 
committed  abroad  or  in  another  county  of  our  own  State,  the 
complete  act  and  intent  which  constitute  this  offence  must  have 
transpired  also  in  the  county  of  the  indictment.9    Hence,  — 

Form  of  .Allegation  —  Proof.  —  Tho  usual  and  proper  form  of 
the  indictment,  wherever  the  larceny  was  first  committed,  is  to 
lay  it  simply  in  the  county  of  the  prosecution,  with  no  reference 
to  any  thing  done  elsewhere.  The  latter,  if  important,  may  be 
shown  in  evidence.10     Yet,  where  the  original  stealing  was  in  our 


i  Davis  v.  The  State,  17  Ala.  416. 

*  Ante,  §  18a 

»  Stevens  v.  The  State,  44  Ind.  469. 
«  Petre  v.  The  State,  6  Vroom,  64. 

6  Petre  v.  The  State,  supra ;  The  State 
p.  Wincroft,  76  N.  C.  38;  The  State  v. 
Matthews,  76  N.  C.  41 ;  Lavender  ».  The 
State,  60  Ala.  60.  See  The  State  t>.  En, 
10  Nev.  277. 

*  Commonwealth  v.  McLaughlin,  108 
Maes.  435.  See  Commonwealth  v.  Wil- 
liams, 7  Gray,  837. 

7  The  State  v.  Gaffery,  12  La.  An.  266 ; 
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Merriweather  v.  The  State,  83  Texas, 
780 ;  Wilson  v.  The  State,  8  Texas  Ap. 
206 ;  Ware  v.  The  State,  2  Texas  Ap. 
547;  Overton  v.  The  State,  48  Texas, 
616. 

«  Vol.  I.  §  69, 60 ;  Crim.  Law,  I  §  187- 
142, 1061 ;  Stat.  Crimes,  §  140. 

•  lb. 

io  Crim.  Law,  I.  §  138,  139 ;  Haskins 
p.  People,  16  N.  T.  344 ;  Commonwealth 
v.  Dewitt,  10  Mass.  154 ;  Johnson  v.  The 
State,  47  Missis.  671 ;  The  Sta;e  v.  Smith, 
66  Misso.  61 ;  Hurt  t>.  The  State,  26  Ind. 
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own  State,  it  is  not  ill  to  set  it  out,  and  then  aver  a  bringing  of 
the  goods  into  the  county  of  the  venue.1  This  is  laying  the 
transaction,  not,  as  in  the  other  case,  by  its  legal  effect,  but  by 
its  outward  form.9  Still,  by  some  courts,  this  method  has  been 
denied.8 

§  728.  Continued  —  Under  Statutes.  —  Statutes,  mingled  with 
considerations  from  the  common  law,  have  more  or  less  regulated 
this  question.4  Where,  in  Alabama,  one  "  who  feloniously  steals 
the  property  of  another  in  any  other  State  or  country,  and  brings 
the  same,  or  any  portion  thereof,  into  this  State,"  was  by  statute 
declared  to  be  punishable  to  the  same  extent  as  if  the  original 
stealing  had  been  in  this  State,  it  was  held  that  the  indictment 
must  set  out  the  foreign  larceny,  and  conform  otherwise  to  the 
statutory  terms.6  And  where  the  evidence  was  simply,  that  the 
thing  was  stolen  in  the  other  State,  and  afterward  was  found  in 
the  defendant's  possession  in  the  county  of  the  prosecution  in 
Alabama,  the  conviction  was  reversed.9  But  the  court  proceeded 
on  the  assumption  that  the  offence  existed  only  under  the  statute  ; 
otherwise  the  common-law  indictment  would  doubtless  have  been 
deemed  good. 

§  729.  How  describe  Thing.  —  The  stolen  thing  must  be  de- 
scribed as  it  was  in  the  county  of  the  indictment,  without  regard 
to  its  form  at  the  time  of  the  original  larceny  of  it  elsewhere ; 
as,  for  example,  if  it  was  a  live  turkey  when  stolen,  but  was 
killed  before  removal,  it  cannot  be  charged  in  the  second  county 
as  "  one  turkey,"  which  means  the  live  fowl.7    And,  — 

Compound  Larceny.  —  If  the  original  offence  was  a  compound 
larceny,  —  as,  a  stealing  from  a  dwelling-house,  —  the  indictment 
in  the  second  county  can  be  only  for  the  simple  larceny.8 


106, 107;  People  v.  Mellon,  40  Cal.  648. 
See,  also,  Graves  v.  The  State,  12  Wis. 
691 ;  Moore  v.  The  State,  66  Missis.  482. 

i  Connell  v.  The  State,  2  Texas  Ap. 
422;  Jones  t>.  The  State,  63  Ind.  286; 
Hurt  v.  The  State,  supra. 

«  Vol.  I.  §  832-834. 

s  Johnson  v.  The  State,  supra. 

*  On  this  whole  subject,  consult,  fur- 
ther, Norris  v.  The  State,  83  Missis.  878 ; 
Williams  v.  The  State.  16  Ala.  269 ;  Wat- 
ton  v.  The  State,  36  Missis.  698;  Murray 
v.  The  State,  18  Ala.  727 ;  Ham  v.  The 


State,  17  Ala.  188;  Morlssey  v.  People, 
11  Mich.  827 ;  Fox  v.  Davis,  66  Ga.  298; 
Crow  v.  The  State,  18  Ala.  641. 

•  Alsey  v.  The  State,  39  Ala.  664 ; 
8.  p.  The  State  v.  Morales,  21  Texas, 
298. 

•  See  La  Vaul  r.  The  State,  40  Ala.  44. 
7  Commonwealth  v.  Beaman,  8  Gray, 

497  ;  Rex  v.  Edwards,  Uuss.  &  By.  497. 
And  see  Rex  v.  McAlcece,  1  Crawf.  &  Dix 
C.  C.  164;  Rex  v.  Halloway,  1  Car.  &  P. 
128. 

•  Smith  v.  The  State,  66  Ala.  69. 

839 


§  732  SPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  XH. 


L 


VI.  The  Indictment  upon  Statutes. 

§  730.  Htoewhere  considered.  —  The  discussions  of  this  topic  are 
so  allied  to  those  in  "  Statutory  Crimes  "  as  to  render  desirable  a 
consultation  of  that  volume  in  connection  with  this  sab-title.1 

Form  of  Indictment.  —  The  indictment  consists  of  a  mingling  of 
the  common-law  form  and  statutory  terms,  in  various  methods 
and  degrees,  as  indicated  by  the  particular  framework  of  the 
statute  and  the  special  facts  of  the  case.2    Thus,  — 

§  731.  "Against  Form  of  Statute."  —  For  stealing  a  thing  made 
the  subject  of  larceny  by  a  statute,  but  not  such  at  the  common 
law,  the  indictment  should  conclude  as  against  the  form  of  the 
statute.8 

Name  of  flhing  —  (*  Bank-biU  w  —  -  Bank-note  ").  —  If  the  indict- 
ment designates  the  thing  stolen  by  its  name,4  the  statutory  term 
should  be  employed.5  Yet  a  word  of  the  same  or  a  more  definite 
meaning  may  suffice ; 6  as,  "  bank-bill "  for  the  statutory  "  bank- 
note." 7 

§  732.  How  set  out  Written  Instrument  —  The  common-law 
rules  for  setting  out  the  written  instrument  in  forgery 8  do  not 

1  See,    among    other    places,     Stat         6  Vol.  I.  §  611  et  seq. 
Crimes,  §  418-429.  ?  Eastman  t*.  Commonwealth,  4  Gray 

*  For  forms  see  People  t\  Phelps,  40  416 ;  Low  v.  People,  2  Parker  C.  C.  87. 

How.  Pr.  487 ;  Phelps  v.  People,  72  N.  T.  See  ante,  §  450.    "  Promissory  Note"— 

834;  The  State  v.  Stephens,  82  Texas,  "Note,"  Ac— A  statute  in  Pennsylvania 

156 ;  Reg.  v.  Butterworth,  12  Cox  C.  C.  provided,  that  the  "  robbery  or  larceny, 

182,  2  Eng.  Rep.  105 ;  Reg.  v.  Trevenner,  &c.  of  promissory  notes  for  the  payment 

2  Moody  &  R.  476  ;    Williams  v.  The  of  money,  &c.  shall  be  punished  in  the 

State,  15  Ala.  250 ;  Rex  v.  Bew,  Russ.  same  manner  as  robbery  or  larceny  of 

&  Ry.  480 ;  Rex  v.  Goddard,  2  Leach,  4th  any  goods  or  chattels."    And  a  charge 

ed.  545;  Rex'v.  Healey,  1  Moody,  1 ;  Rex  of  stealing  "  two  ten-dollar  notes  of  the 

v.  Pope,  1  Leach,  4th  ed.  836 ;  Rex  v.  president,  directors,  and  company  of  the 

Hurrell,  Ryan  &  Moody  N.  P.  296 ;  Reg.  Bank  of  the  United  States,"  was  adjudged 

v.  Tatlock,  2  Q.  B.  D.  157  ;   Snell  v.  The  ill.    Said  Tilghman,  C.  J. :  "  The  indfct- 

State,    50  Qa.   210 ;    Rex  v.  Walsh,  2  ment  should  either  aver,  in  the  words  of 

Leach,  4th  ed.  1054,  Russ.  &  Ry.  215.  the  act  of  Assembly,  that  the  notes  stolen 

'  Vol.  I.  §  610 ;  The  State  v.  Dill,  75  were  promissory  notes  for  the  payment 

N.  C.  257  ;  Warner  v.  Commonwealth,  1  of  money,  or  give  such  a  description  as 

Barr,  154 ;  Rex  v.  Pearson,  6  Car.  &  P.  proves  them  incontestably  to  have  been 

121 ;  People  v.  Cook,  2  Parker  C.  C.  12.  promissory  notes   for   the   payment  of 

See  The  State  v.  Ripley,  2  Brev.  800.  money,  without  conjecture,  or  reference 

«  Ante,  §  418-416,  480.  to  facts  not  stated  in  the  indictment" 

6  Rex  v.  Chard,   Russ.  &  Ry.  488;  Commonwealth  o.  Boyer,  1   Binn.  201, 

Commonwealth  v.  McDowell,  1  Browne,  205.    And  see  The  State  v.  Bond,  8  Iowa> 

Pa.  859 ;  Damewood  v.  The  State,  1  How.  540. 
Missis.  262.  •  Ante,  §  408-411. 
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apply  in  larceny.  We  have  seen  by  what  different  methods,  from 
those  which  they  prescribe,  is  the  chattel  averred  in  larceny  at 
the  common  law.1  The  same  methods  should  be  applied  to  the 
description  of  a  thing  made  the  subject  of  larceny  by  statute ;  * 
because,  by  the  canons  of  interpretation,  what  is  by  written  law 
added  to  the  unwritten  is  to  be  regarded  the  same  as  though 
existing  by  the  unwritten.8  The  courts,  dealing  with  this  ques- 
tion, have  not  always  had  this  principle  in  mind ;  but,  at  least, 
the  better  doctrine  acknowledges  and  follows  it.    Thus,  — 

Bank-notes.  —  If  a  statute,  in  terms  unqualified  and  unlimited, 
makes  indictable  the  larceny  of  "  any  bank-note,9'  it  is  sufficient 
to  aver  a  specified  number  of  bank-notes  with  the  denomination 
and  value  of  each,  and  no  more.4  Even  this  form  has  been  sus- 
tained where  the  denomination  was  omitted  ;  as,  "  ten  five-dollar 
bank-bills  of  the  value  of  five  dollars  each."6  Such  method 
accords  with  what  is  established  in  laying  stolen  chattels  at  com- 
mon law.6  And,  in  further  pursuance  of  the  analogy,  it  has  been 
held  ill  to  say  " sundry  bank-bills,  amounting  together"  to,  and 
of  the  value  of,  a  sum  named.7 

Promissory  Notes.  —  Ordinary  promissory  notes  are  set  out 


>  Ante,  §  009-712.  mel  ».  The  State,  17  Ohio  State,  628 

*  Rex  t>.  Johnson,  8  M.  4b  8.  689,  647.  The  State  v.  Thomason,  71  N.  C.  146 
And  see  The  State  v.  Cassel,  2  Har.  &  G.  Dull  v.  Commonwealth,  26  Grat.  966 
407 ;  Eells  v.  People,  4  Scam.  498 ;  Craw-  Hickey  v.  The  State,  28  Ind.  21.  "  One 
ford  o.  The  State,  2  Ind.  132;  People  v.  five  and  one  two-dollar  greenback  bill, 
Jackson,  8  Barb.  687 ;  The  State  v.  Smart,  United  States  currency,  national  bank 
4  Rich.  866 ;  Commonwealth  v.  Stebbins,  bills,  and  money/1  was  adjudged  inade- 
8  Gray,  492.  quate.    Lewis  v.  The  State,  8  Heisk.  888. 

)  Stat.  Crimes,  §  123, 189, 141.  »  Pyland  v.  The  8tate,  4  8need,  867 ; 

*  The  State  v.  Williams,  19  Ala.  16;  The  State  v.  Rout,  8  Hawks,  618;  The 
Commonwealth  v.  Richards,  1  Mass.  387;  State  v.  Mahanna,  48  N.  H.  877;  Rex  e. 
Baldwin  p.  The  State,  1  Sneed,  411;  Johnson,  supra.  And  see  People  v.  Kent, 
Fredrick  t>.  The  State,  8  W.  Va.  696;  1  Doug.  Mich.  42. 

The  8tate  v.  Stevens,  62  Maine,  284;         •  Ante,  §  700;  Rex  ».  Johnson,  8  M.  ft 

Eastman  ».  Commonwealth,  4  Gray,  416;  S.  689,  647. 

8allie  v.  The  State,  89  Ala.  691 ;  Bell  o.         *  Hamblett  v.  The  State,  18  N.  H.  884; 

The  State,  41  Ga.  689 ;  McLaughlin  v.  Croker  v.  The  State,  47  Ala.  68.    A  form 

Commonwealth,  4  Rawle,  464.     In  de-  like  this  would  be  adequate  under  the 

scribing  our  National  currency,  the  like  modifying  statutes  of  some  of  our  States, 

principle  is  adopted,  but  in  varying  forms.  McDivit  v.  The  State,  20  Ohio  State, 

One  form,  adjudged  sufficient,  is  "  one  281 ;  The  State  r.  Shonhausen,  26  La. 

United   States    note,   commonly   called  An.  421 ;  The  State  v.  Green,  27  La.  An. 

greentack,  of  the  value  of  two  dollars."  698  ;   The  State  v.  Carro,  26  La.  An 

McEntee  v.  The  State,  24  Wis.  48.    To  877 ;  The  State  *.  Hockenberry,  80  Iowa 

the  same  effect   in  substance  are  The  604. 
State  v.  Beebe,  17  Minn.  241,  249;  Hum- 
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exactly  like  bank-bills.  So  that,  if  a  statute  makes  indictable, 
simply,  and  in  terms  not  limited,  the  larceny  of  "  any  promissory 
note,"  it  is  adequate  to  say  "  one  promissory  note  for  the  pay- 
ment of,  &c.  of  the  value  of,"  &c. ; 1  or  even,  it  has  been  held, 
"one  promissory  note  of  the  value  of,"  &c.2  But  "sundry  prom- 
issory notes,"  adding  the  collective  value,  is,  it  has  been  adjudged, 
too  indefinite  a  phrase ; 3  yet,  with  their  number  given,  it  would 
be  good.4 

§  733.  Things  attached  to  Freehold.  —  At  common  law  it  has 
been  held  insufficient  simply  to .  charge  a  larceny,  from  the 
mining  claim  of  B,  of  "  fifty-two  pounds  of  gold-bearing  quartz 
rock,  the  personal  property  of  said  B,  of  the  value  of,"  &c. ;  be- 
cause, prima  faciei  the  thing  alleged  to  be  stolen  is  real  estate, 
whereof  there  can  be  no  larceny.  It  should  be  charged,  also,  to 
have  been  first  severed' from  the  realty'.6  Where  this  sort  of 
larceny  is  defined  by  statute,  and  the  indictment  is  on  it,  not  the 
common  law,  its  terms  must  be  incorporated  into  the  allegations.7 
And, — 

§  734.    Descriptive   and  Limiting  Words  of  Statute.  —  In    these 

statutory  larcenies,  whatever  be  the  thing  stolen,  if  the  statute 
has  descriptive  or  limiting  words,  beyond  the  mere  name  of  the 
thing,  they  must  be  covered  by  the  allegation.8  When,  there- 
fore, the  words  were  "  steal,  &c,  any  bank-bills,  &c.,  of  fifty  dol- 
lars or  upwards,  knowing  them  to  be  such"  &c,  this  knowledge 
was  required  to  be  averred.9  And  where  an  enactment  against 
stealing  bank-bills  extends  only  to  the  bills  of  incorporated  banks, 
not  including  unincorporated,  the  fact  of  incorporation  must  be 
alleged.10  So,  in  England,  under  24  &  25  Vict.  c.  96,  §  27,  »  any 
valuable  security  other  than  a  document  of  title  to  lands  "  being 
designated  as  the  subject  of  the  larceny,  the  kind  of  security 


i  Rex  p.  Milnes,  2  East  P.  C  602. 

2  Commonwealth  v.  Brettun,  100  Mass. 
206.  And  see  Digno witty  v.  The  State, 
17  Texas,  621.  But  see  Commonwealth 
v.  Henry,  2  Brews.  666 ;  Commonwealth 
v.  Byerly,  2  Brews.  668. 

1  Stewart  v.  Commonwealth,  4  S.  &R. 
194. 

*  Rex  v.  Johnson, 8M.&S. 639.  And 
•ee  The  State  v.  Cotton,  4  Fost.  N.  H. 
148;  The  State  v.  Hinckley,  4  Minn. 
846. 

•  Ante,  $  706. 
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*  People  v.  Williams,  86  Cal.  071. 

»  The  State  v.  Liles,  78  N.  C.  496. 
And  see  Rex  v.  Finch,  1  Moody,  418 ; 
The  Stater.  Stone,  1  Vroom,  290;  Sul- 
lins  v.  The  State,  63  Ala.  474.  Compare 
with  Rex  v.  Caradice,  Russ.  &  Ry.  206. 

8  The  State  r.  Brown,  4  Port.  410; 
Angel  v.  Commonwealth,  2  Va.  Cns.  228. 

»  Gatewood  v.  The  State,  4  Ohio,  886; 
Rich  v.  The  State,  8  Ohio,  111. 

10  Spangler  v.  Commonwealth,  8  Blnn. 
688. 
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must  be  particularized  ; l  or,  at  least,  in  some  way  be  shown  not 
to  be  of  the  excepted  sort. 

§  735.  Fuller  Description. —  Of  course,  the  pleader  may,  if  he 
chooses,  describe  the  thing  more  fully  than  the  foregoing  rules 
require*2  And,  in  some  of  our  States,  to  do  so  may  be  prudent, 
or  even  indispensable.  In  none  of  them,  for  example,  need  the 
tenor  of  a  Written  instrument  be  given  as  in  forgery  ;  but  some 
expansion  of  the  allegation,  beyond  a  mere  designating  of  it  after 
the  manner  of  a  chattel  at  the  common  law,  yet  not  exactly  how 
much  and  what  expansion,  appears  to  be  held  necessary  in  some 
of  our  tribunals.8  In  some  of  the  States,  matter  of  this  kind 
may  be  required  by  the  form  of  the  statute,4  within  the  doctrine 
of  the  last  section ;  and  not  always,  it  may  be,  does  the  statute 
appear  in  the  report.  In  one  case,  it  was  intimated  that  pay- 
ment of  the  security  should  be  negatived ; 6  but,  as  prima-facie 
guilt  only  need  be  shown,6  such  plainly  is  not  the  general 
doctrine.7 

§  736.  Value  —  Ownership  —  (Denomination  —  Bank-bills  — 
Promissory  Notes).  —  Both  value 8  and  ownership  9  must  be  laid  in 
these  statutory  larcenies,  the  same  as  in  others.  To  give  merely 
the  denomination  of  a  bank-bill  is  not  adequate  as  to  its  value  ; 
the  averment  must  proceed,  of  the  value  of  so  much.10  Yet  the 
denomination n  is  ordinarily  a  measure  of  the  value,  and  men- 
tioned with  it.u 

"  Goods  and  Chattels."  —  Bank-bills  and  promissory  notes  are 
not  technically  "  goods  and  chattels,"  w  therefore  they  should  not 
be  laid  as  "  the  goods  and  chattels  of,"  &c.  But  by  rejecting 
these  words  as  surplusage  the  indictment  containing  them  may 
be  sustained.14 


1  Reg.  p.  Greenland,  Law  Rep.  1  C.  C. 
66,  10  Cox  C  C.  877. 

*  Phelps  o.  People,  72  N.  T.  884,  388. 

*  The  State  p.  Kroeger,  47  Misso.  580; 
The  State  p.  McLcod,  6  Jones,  N.  C.  818; 
The  State  r.  Brown,  8  Jones,  443 ;  Peo- 
ple v.  Holbrook,  13  Johns.  90;  Rex  p. 
Craven,  Russ.  &  Ry.  14,  2  East  P.  C.  601 ; 
Commonwealth  p.  Moseley,  2  Va.  Cas. 
164 ;  Pomeroy  p.  Commonwealth,  2  Va. 
Cas.  342;  The  State  p.  Emery,  Brayt. 
181  ;  People  p.  Jackson,  8  Barb.  687 ; 
Salisbury  v.  The  State,  6  Conn.  101. 

*  The  State  p.  Thomas,  2  McCord, 
627. 


•  Stewart  p.  Commonwealth,  4  S.  &  R. 
104, 196. 

•  Ante,  §  706,  738. 

•  Phelps  p.  People,  72  N.  Y.  884, 6  Hun, 
401. 

•  Wilson  p.  The  State,  1  Port.  118. 

•  The  State  p.  Cadle,  19  Ark.  618  ; 
Martin  p.  The  State,  16  Texas,  240. 

u  Wilson  p.  The  State,  supra. 

"  Ante,  §  782. 

i»  The  State  p.  Cassel,  2  Har.  &  G.  407. 

18  Stat  Crimes,  §  344. 

14  Ante,  §  699  and  note ;  Eastman  e. 
Commonwealth,  4  Gray,  416 ;  Turner  e. 
The  State,  1  Ohio  State,  422.    But 
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§  737.  "  Feloniously."  —  We  have  seen  that,  in  general,  even  a 
statutory  felony  must  be  laid  as  committed  "  feloniously/'  though 
the  word  is  not  in  the  statute.1  In  most  of  our  States,  this 
rule  applies  to  statutory  larcenies.8  But  there  are  exceptions.8 
Especially  — 

Petit  Larceny  —  is,  in  some  of  -  our  States,  only  misdemeanor. 
Yet,  where  it  is,  an  indictment  for  it  is  not  vitiated  by  the  super* 
fluous  "  feloniously."  4 

§  738.  Variance  —  should  be  avoided.  Where  a  promissory 
note  was  described  as  bearing  one  per  cent  interest,  instead  of 
one  M.  per  centum,  McLean,  J.  observed :  "  We  think,  under  the 
circumstances  of  the  case,  that  parol  proof  may  be  received  to 
show  the  meaning  and  effect  of  the  letter  M.  as  inserted  in  the 
body  of  the  note ;  and,  if  such  evidence  shall  establish  a  sub- 
stantial variance  between  the  note  described  in  the  indictment 
and  the  one  offered  in  evidence,  it  must  be  fatal  to  the  prosecu- 
tion."6 Though  the  name  of  the  bank  issuing  a  bank-bill  need 
not  be  mentioned,6  yet,  if  it  is,  the  proof  must  correspond  with 
the  allegation.7  So  the  averment  "  of  the  lawful  money  of  the 
United  States  "  must,  if  inserted,  be  proved.  Notes  issued  by  a 
National  Bank  have  been  held  not  to  be  such.8 

People    v.    Kent,    1    Doug.    Mich.   42.  The  State  v.  Sipult,  17  Iowa,  676.    See 

"  Money."  —  In  England,  by  virtue  of  also  The  State  v.  Hogard,  12  Minn.  29a 

the  statute  of  14  &  16  Vict.  c.  100,  §  18,         *  The  State  v.  Joiner,  19  Misso.  224. 

bank-bills  may  be  laid  as  "money,"  al-  See  Vol.  I.  §  687. 

though   not   in  circulation,  but  in  the         *  United  States  v.  Hardyman,  13  Pet 

hands  of  the  bankers  themselves.    Reg.  176, 179.    And  see  United  States  v.  Bur- 

v.  West,  Dears.  &  B.  109,  7  Cox  C.  C.  roughs,  8  McLean,  406. 

183,  40  Eng.  L.  &  Eq.  664.    Yet,  without         «  Ante,  §  782. 

statutory  help,  they  are  not  generally         7  Pomeroy  v.  Commonwealth,  2  Va. 

regarded  as  money,  though  coin  is.    Stat.  Cas.  342.    See,  also,  Commonwealth  t>. 

Crimes,  §  846  ;  Crim,  Law,  IL  §  786 ;  Williams,  1  Va.  Cas.  14. 

ante,  §  708,  704.  •  Hamilton  v.  The  State,  60  Ind.  198. 

1  Vol.  I.  §  636  et  seq.  See  People  v.  Jones,  6  Lans.  840;  The 

*  Barker  v.  Commonwealth,  2  Va.  Cas.  State  v.  Collins,  72  N.  C.  144.    As  to 

122.  n umbered  certificates  of  stock,  see  People 

8  Prim  r.  The  State,  82  Texas,  167;  v.  Coon,  46  Cal.  672. 
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CHAPTER  XL. 

LARCENY,  A8  TO  THE  EVIDENCE- 

|  788  a.  Introduction. 
736-747.    Presumption  from  Possession. 
748-764.    Other  Questions  of  Evidence. 

§  738  a.  How  the  Chapter  divided.  —  We  shall  consider,  I.  The 
Presumption  from  the  Possession  of  the  Stolen  Goods ;  II.  Other 
Questions  of  Evidence. 

I.  The  Presumption  from  the  Possession  of  the  Stolen  Goods. 

§  739.  Condition  of  Authorities.  —  The  reported  cases  on  this 
topic  are,  in  numbers,  enormous.  And  they  are  exceptionally 
discordant.  Not  two,  but  many,  differing  views  and  shades  of 
opinion  appear  in  them.  Whence  it  is  plain  that,  however  accu- 
rately the  true  doctrine  may  have  been  apprehended  in  some  of 
them,  it  has  seldom  been  well  explained ;  because,  in  general, 
not  many  enunciations  of  a  legal  truth,  in  terms  exact,  clear,  and 
full,  from  a  source  always  consulted  and  always  with  respect, 
like  a  judicial  opinion,  are  required  to  secure  its  universal  ac- 
ceptation, and  put  an  end  to  the  multiplication  of  cases  on  the 
subject. 

Sphere  of  the  Preaumptioii  —  (Corpus  delicti).  —  The  corpus 
delicti,  or  fact  that  the  goods  in  question  have  been  stolen,  is  a 
thing  apart,  to  be  proved,  at  least  in  general,  by  independent 
evidence.1  So  that,  before  any  presumption  from  the  possession 
of  the  goods  can  be  invoked,  it  must  be  otherwise  shown  that 
they  have  been  stolen ;  the  sphere  of  this  presumption  being,  not 
to  prove  the  theft,  but  to  identify  the  thief.2    Now,  — 

*  Vol.  I.  §  1056-1060.  N.  C.  470;  Reg.  r.  Hall,  1  Cos  C.  C.  281 ; 

«  2  Hale  P.  C.  290;  The  State  v.  Tay-  People  v.  Can  iff,  2  Parker  C.  C.  686; 

lor,  26  Iowa,  273;  Brown  v.  The  State,  Hunt  v.  Commonwealth,  18  Grat  767; 

69  Ga.  466  ;    Belote  v.  The  State,  86  Bex  v.  Tend,  6  Car.  &  P.  176.    See  Long 

MJasii.  97 ;  The  State  v.  Patterson,  78  v.  The  State,  1  Swan,  Tenn.  287 ;  Garcfc 
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§  740.  In  Principle  —  (Authority).  —  The  doctrine  in  principle 
is,  that,  when  a  theft  is  shown  to  have  been  committed,  and  the 
question  is  who  was  its  perpetrator,  the  fact  of  the  defendant's 
possession  of  the  stolen  goods,  at  a  time  not  too  long  after  the 
stealing,  is  a  circumstance  to  be  considered  by  the  jury,  in  con- 
nection with  the  other  evidence,  in  determining  whether  or  not 
he  was,  either  alone  or  in  connection  with  others,  the  guilty  per- 
son. The  significance  of  this  circumstance  will  vary  with  its 
special  facts,  and  with  the  other  facts  of  the  case  ;  among  which 
are  the  nearness  or  remoteness  of  the  proven  possession  to  the  lar- 
ceny, the  nature  of  the  thing  as  passing  readily  from  hand  to  hand 
or  not,  what  were  his  explanations,  so  far  as  they  are  properly 
admissible,  together  with  such  other  facts  as  ought  reasonably  to 
influence  a  juror's  opinion.  And  this  doctrine,  expressed  in 
terms  more  or  less  varying  from  these  and  from  one  another,  yet 
in  substance  the  same,  or  not  greatly  differing,  appears  in  many 
of  the  cases ;  and,  it  is  believed,  in  the  greater  number  of  the 
more  recent  ones.1  Derivable  from  the  books  are  other  proposi- 
tions, some  of  which  are  harmonious  with  this,  and  some  are  con- 
flicting; as, — 

v.  The  State,  26  Texas,  209;  Bailey  v.  People,  64  111.  404;  McCoy  v.  The  State, 
The  State,  62  Ind.  462 ;  post,  §  742.  44  Texas,  616 ;  Thompson  v.  The  State, 
1  Many  of  the  cases  are,  to  my  appre-  48  Texas,  268  ;  Wilcox  v.  The  State,  8 
hension,  obscure  or  uncertain  in  their  Heisk.  110, 118;  Yates  v.  The  State,  37 
deductions ;  and  I  am  in  a  degree  em-  Texas,  202 ;  People  v.  Qetty,  49  Cal.  681 ; 
barrassed  as  to  which  ones  to  cite  to  this  Price  v.  Commonwealth,  21  Grat.  846 ; 
section,  and  which  to  the  conflicting  doc-  The  State  v.  Cassady,  12  Kan.  660;  The 
trine  stated  in  the  first  sentence  of  the  State  v.  Ingram,  16  Kan.  14 ;  People  v. 
next.  There  are  cases  in  the  same  State  Melvane,  89  Cal.  614  ;  People  v.  Rc- 
which  appear  to  be  on  opposite  sides  of  dundo,  44  Cal.  638 ;  Gablick  e.  People, 
the  question.  The  explanation  of  which  40  Mich.  292  ;  Commonwealth  v.  Kan- 
lies  partly  in  the  fact,  that,  as  said  in  the  dall,  119  Mass.  107  ;  Commonwealth  v. 
text,  there  are  not  simply  two  opinions,  Bell,  102  Mass.  163 ;  Smith  v.  The  State, 
but  many.  Still,  as  the  practitioner  will  68  Ind.  340 ;  The  State  v.  Hodge,  60  N.  H. 
examine  together  the  cases  cited  to  both  610 ;  Foster  v.  The  State,  1  Texas  Ap. 
sections,  it  is  of  little  consequence  how  363 ;  Hannah  v.  The  State,  1  Texas  Ap. 
my  division  of  them  runs.  Watkins  678 ;  Perkins  v.  The  State,  32  Texas,  109 ; 
v.  The  State,  2  Texas  Ap.  78;  Brown  Way  v.  The  State,  36  Ind.  409 ;  Clackner 
v.  The  State,  69  Ga.  456;  Howard  v.  v.  The  State,  38  Ind.  412;  The  State  w. 
The  State,  60  Ind.  190;  People  v.  Gill,  Brady,  27  Iowa,  126;  The  State  v.  Ar- 
46  Cal.  285 ;  People  v.  Ah  Ki,  20  Cal.  nold,  12  Iowa,  479 ;  The  State  v.  Brown, 
177  ;  People  ».  Chambers,  18  Cal.  882 ;  26  Iowa,  661 ;  People  v.  Wilson,  80  Mich. 
People  v.  Antonio,  27  Cal.  404  ;  People  t>.  486;  Jones  v.  The  State,  49  Ind.  649; 
Kelly,  28  Cal.  423 ;  People  v.  Gassaway,  Fisher  v.  The  State,  46  Ala.  717 ;  Billard 
28  Cal.  61 ;  Curtis  v.  The  State,  6  Coldw.  v.  The  State,  80  Texas,  867 ;  Graves  v. 
9,  10;  Davis  v.  The  State,  60  Missis.  86;  The  State,  12  Wis.  691 ;  Heed  v.  The 
Tucker  v.  The  State,  57  Ga.  608 ;  Crilley  Bute,  26  Wis.  421. 
v.  The  State,  20  Wis.  244 ;  Comfort  v. 
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§  741.  Possession  making  Prlma-facie  Case  —  (Borden  of  Proof  shift- 
ing).—  The  doctrine  is  sometimes  broadly  laid  down,  that,  when 
the  corpus  delicti  has  been  proved,  if  the  stolen  goods  are  shown 
to  have  been  in  the  possession  of  the  defendant  after  —  most  say, 
recently  after  —  the  theft,  this  casts  upon  him  the  burden  of 
proof  to  explain  his  possession  consistently  with  innocence,  in 
default  whereof  he  must  be  convicted.  But  how  far  this  as- 
sumed duty  to  convict  is  deemed  a  legal  one,  and  how  far  a  mere 
consideration  for  the  jury,  the  cases  to  this  proposition  are  indis- 
tinct or  discordant.1  And  in  almost  any  view  of  this  doctrine,  it 
is  by  various  courts  discarded.8 

§  742.  Possession  recent  —  The  possession,  to  have  the  effect 
just  mentioned,  must  be  recent.8  And,  by  all  opinions,  the  pre- 
sumption diminishes  in  strength  as  the  time  increases  between 
the  larceny  and  it.4  The  just  doctrine  is,  that,  if  the  possession 
is  very  remote,  yet  how  remote  must  depend  on  the  special 
nature  of  the  particular  case,  the  judge  in  his  discretion  will 
exclude  it  as  having  no  sufficient  tendency  to  prove  any  thing ; 
but,  when  he  admits  it,  he  should  leave  it  to  the  jury  with  proper 
suggestions.5  Judges  who  have  deemed  it  to  make,  when  recent, 
a  prima-facie  case,  have  intimated  to  them  when  it  was  suffi- 
ciently recent  and  when  not.     And  when  it  stood  nearly  or  quite 

*  2  East  P.  C.  656;  2  Rugs.  Crimes,  Brown,  48  Cal.  258;  People  r.  Noregea, 
6th  Eng.  ed.  275;  The  State  v.  Weston,  48  Cal.  123;  People  v.  Chambers,  18  Cal 
9  Conn.  527 ;  The  State  v.  Brewster,  7  882 ;  People  v.  Ah  Ki,  20  Cal.  177 ;  How 
Vt  118,  122;  Knickerbocker  v.  People,  ard  v.  The  State,  60  Ind.  190,  108 
48  N.  Y.  177  (but  see  Stover  u.  People,  Gablick  v.  People,  40  Mich.  292 ;  Wil 
66N.Y.815);  Dillon  v.  People,  4  Thomp.  liams  v.  The  State,  4  Texas  Ap.  178; 
&  C.  203,  1  Hun,  670 ;  The  State  p.  Stover  v.  People,  56  N.  Y.  815,  818. 
Brain,  84  Misso.  587  ;  The  State  v.  Gray,  •  The  State  v.  Floyd,  16  Misso.  849; 
87  Misso.  463 ;  The  State  v.  Williams,  54  The  State  v.  Wolff,  15  Misso.  168 ;  Hughes 
Misso.  170;  Foster  v.  The  State,  62  Missis,  v.  The  State,  8  Humph.  75 ;  Hall  v.  The 
696;  Mondragon  v.  The  State,  83  Texas,  State,  8  Ind.  489;  The  State  ».  Graves, 
480;  Unger  v.  The  State,  42  Missis.  642;  72  N.  C.  482;  Gregory  v.  Richards,  8 
The  State  v.  Lange,  69  Miaso.  418 ;  Greg-  Jones,  N.  C.  410 ;  Reg.  v.  Starr,  40  U.  C. 
ory  v.  Richards,  8  Jones,  N.  C.  410;  The  Q.  B.  268 ;  Beck  p.  The  State,  44  Texas, 
8tate  v.  Turner,  66  N.  C.  692 ;  The  State  480;  Yates  v.  The  State,  37  Texas,  202; 
v.  Hill,  65  Misso.  84 ;  The  State  v.  Graves,  The  State  v.  Cassady,  12  Kan.  650. 

72  N.  C.  482 ;  Belote  *.  The  State,  86         •  Gablick  v.  People,  40  Mich.  292 ; 

Missis.  96.  The  State  v.  Jones,  3  Dev.  &  Bat  122.; 

*  Cases  cited  to  the  last  section;  Conk-  The  State  v.  Shaw,  4  Jones,  N.  C.  440; 
Wright  9.  People,  35  111.  204  (limited  in  Coc  kin's  Case,  2  Lewin,  235;  The  State 
Comfort  ».  People,  64  III.  404) ;  Watkins  v.  Williams,  9  Ire.  140;  The  State  *. 
v.  The  State,  2  Texas  Ap.  78 ;  Martinez  Bruin,  84  Misso.  687. 

«.  The  State,  41  Texas,  164  ;  Thompson         *  Vol.  I.  $  982. 
9.  The  State,  48  Texas,  268;  People  v. 
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alone  in  the  identifying  evidence,  and  was  plainly  under  the  cir- 
cumstances too  remote  to  found  a  verdict  of  conviction  upon, — 
as,  for  example,  six  months,  or  even  three  months,  —  the  course 
has  been  to  order  an  acquittal.  But  no  rule  can  be  derived  from 
the  cases,  nor  is  any  reasonably  possible.1 

§  743.  Some  of  the  Reasons.  —  The  doctrine  that  recent  pos- 
session shifts  the  burden  of  proof  from  the  State  to  the  defend- 
ant 2  is  contrary  to  what  we  have  seen  to  be  the  better  view, 
that,  in  criminal  trials  upon  the  general  issue  of  not  guilty,  such 
burden  never  changes.8  But  if  it  could  change,  the  fact  of 
recent  possession  is  not  distinguishable  in  reason  from  any  other 
pertaining  to  circumstantial  evidence,  justifying  its  separation 
by  the  court  from  the  rest  of  the  testimony,  to  perform  an  office 
not  competent  to  the  other  inculpating  facts.  Whence  the  idea 
arose  it  is  not  easy  to  say ;  but  some  references  in  text-books 
would  seem  to  trace  it  to  Lord  Hale.  "  If,"  he  says,  in  the  pas- 
sage referred  to,  "  a  horse  be  stolen  from  A,  and  the  same  day  B 
be  found  upon  him,  it  is  a  strong  presumption  that  B  stole  him. 
Yet  I  do  remember,  before  a  very  learned  and  wary  judge,  in 
such  an  instance,  B  was  condemned  and  executed  at  Oxford 
assizes  ;  and  yet,  within  two  assizes  after,  C,  being  apprehended 
for  another  robbery  and  convicted,  upon  his  judgment  and  execu- 
tion confessed  he  was  the  man  that  stole  the  horse,  and  being 
closely  pursued  desired  B,  a  stranger,  to  walk  his  horse  for  him 
while  he  turned  aside  for  a  necessary  occasion,  and  escaped ;  and 
B  was  apprehended  with  the  horse  aud  died  innocently."4  Now, 
plainly,  this  gives  to  the  possession,  so  very  recent,  only  the 
effect  of  ordinary  evidence,  from  which  the  jury  may  draw  an 
inference ;  and  the  case  stated  shows  that  they  should  proceed 
therein  with  caution.  Nothing  can  be  more  unjust  than  to  make 
the  rule  inflexible,  and  with  it  change  the  burden  of  proof. 

§  744.  Possession  as  to  Nature  of  Stolen  Thing.  —  If  the  larceny 
is  of  coin  or  bank-notes,  of  the  ordinary  denominations,  such  as 
pass  rapidly  from  hand  to  hand,  the  inculpating  effect  of  recent 

• 

t  Rex  v.  Adams,  3  Car.  &  P.  600;  Rex  8  Russ.  Crimes,  6th  Eng.  ed.  821,  note; 

«. ,  2  Car.  &  P.  459;  The  State  ».  Reg.  v.  Knight,  Leigh  &  C.  878,  9  Cox 

Bennet,  2  Tread.  692,  8  Brer.  614;  Sloan  C.  C.  437;  Reg.  v.  Cooper,  8  Car.  &  K» 

v.  People,  47  III.  76  ;  Commonwealth  v.  818 ;  Reg.  v.  Evans,  2  Cox  C.  C.  270. 
Parmenter,  101  Mass.  211 ;   Warren  v.         *  Ante,  §  74 L 

The  State,  1  Greene,  Iowa,  106 ;  Reg.  v.  *  Vol.  I.  §  1048-1061 ;  ante,  f  699, 609. 
Harris,  8  Cox  C.  C.  838 ;  Reg.  v.  Hewlett,         *  2  Hale  P.  C.  289. 

348 


CHAP.  XL.]  LARCBNT  —  THB  EVIDENCE.  §  746 

possession  is  slight1  And,  in  general  terms,  the  strength  of  this 
evidence  will  vary  with  the  nature  of  the  thing  stolen.*    So  — 

§  745.  Attending  Circumstances,  —  All  the  attending  circum- 
stances should  be  shown  in  connection  with  the  fact  of  posses- 
sion.8   And  — 

Court  or  Jury.  —  All  should  be  taken  into  the  account  by  the 
jury.4  For  it  is  the  true  view,  about  which  little  question  can 
be  made  at  the  present  day,  that,  however  much  or  in  whatever 
way  the  court  may  instruct  and  admonish  them,  the  law  permits 
them  to  give  to  the  evidence  of  possession,  the  same  as  to  the 
rest,  simply  such  weight  and  effect  as  to  themselves  may  appear 
just ; 6  though  perhaps  there  are  cases  wherein,  really  or  appar- 
ently, the  courts  present  to  them  the  presumption  of  guilt  from 
this  evidence  as  constraining,  by  a  technical  rule,  their  personal 
convictions.6 

§  746.  Defendant  explaining  Possession  —  (Res  Gestae).  —  The 
discovery  of  the  stolen  goods  in  the  possession  of  the  defendant 
being  a  fact  in  the  case,  the  doctrine  of  the  res  gestce 7  teaches 

1  Rex  v.  Atkinson,  1  Crawf.  &  Dix  C.  C.  which,  however,  see  Jones  v.  The  State, 

161 ;  People  v.  Getty,  49  Cal.  581 ;  Stover  80  Missis.  653) ;  Hall  v.  The  State,  8  Ind. 

v.  People,  66  N.  T.  816,  818;   Beg.  v.  489;  People  v.  Carabin,  14  Cal.  488. 
Smith,  8  Fost.  &  F.  128.  *  Ante,  §  741 ;  The  State  v.  Hill,  65 

*  Bex  v.  Partridge,  7  Car.  &  P.  661 ;  Misso.  84  (bat  compare  with  The  State 
The  State  t>.  Bruin,  84  Misso.  687,  641.  v.  Bobbins,  65  Misso.  448) ;  Simpson  v. 

*  Jones  v.  The  State,  26  Missis.  247;  The  State,  4  Humph.  466;  People  v. 
Engleman  v.  The  State,  2  Ind.  91 ;  Com-  Canifl,  2  Parker  C.  C.  686  ;  Common- 
monwealth  v.  Bell,  102  Mass.  168;  The  wealth  v.  Millard,  1  Mass.  6;  Hudson  v. 
State  v.  Patterson,  78  N.  C.  470.  The  State,  9  Yerg.  408 ;  Hudgins  v.  The 

«  Long  v.  The  State,  1  Swan,  Tenn.  State,  26  Ga.  360 ;  Jones  v.  The  State, 

287;  Curtis  v.  The  State,  6  Coldw.  9;  80  Missis.  658;  The  State  v.  Merrick,  19 

Ivey  v.  The  State,  43  Texas,  426;  Allen  Maine,  898;  The  State  v.  Bennet,  8  Brev. 

v.  The  State,  42  Texas,  617.  614  ;   Pennsylvania  v.  Myers,  Addison, 

»  Ante,  §  740;  Thomas  *.  The  State,  820;  Jones  v.  People,  12  III.  259;  The 
43  Texas,  668 ;  Bailey  v.  The  State,  62  State  v.  Gray,  87  Misso.  463,  465.  In  a 
Ind.  462 ;  The  State  v.  Walker,  41  Iowa,  North  Carolina  case,  Gaston,  J.  admire- 
217 ;  Commonwealth  v.  Randall,  119 Mats,  bly  observed :  "From  necessity,  the  law 
107;  Commonwealth  v.  Bell, supra;  Da-  must  admit,  in  criminal  as  well  as  civil 
vis  v.  Tlte  State,  60  Missis.  86 ;  The  cases,  presumptive  evidence  ;  but,  in 
State  v.  En,  10  Nev.  277 ;  Barnes  ».  The  criminal  cases,  it  never  allows  to  such 
State,  43  Texas,  98 ;  Thompson  r.  The  evidence  any  technical  or  artificial  opera* 
State,  48  Texas,  268 ;  Price  v.  Common-  (ton,  beyond  its  natural  tendency  to  pro- 
wealth,  21  Grat.  846  ;  Wilcox  v.  The  duce  belief  under  the  circumstances  of 
State,  8  Heisk.  110, 118;  Stover  v.  Peo-  the  case."  The  State  v.  8mlth,  2  Ire. 
pie,  66  N.  Y.  816;  Beg.  v.  Langmead,  402,406.  And  see  The  State  v.  Kinman, 
Leigh  &  C.  427,  9  Cox  C.  C.  464 ;  Graves  7  Bich.  497. 

e.  The  State,  12  Wis.  691, 698 ;  The  State  'Vol,   I.  §    1068-1087,    1111,    1126; 

v.  Williams,  2  Jones,  N.  C.  194 ;  Sarto-  ante,  $  626-627. 
rlous  v.  The  State,  24  Missis.  602  (as  to 
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that  what  was  said  in  connection  with  this  fact  —  that  is,  with 
the  discovery  —  may  in  general  be  admitted  in  evidence  on 
either  side ;  especially  where,  at  the  time  of  such  discovery,  he  is 
directly  or  by  implication  charged  with  the  theft.  For  example, 
his  explanation  of  how  he  came  by  the  goods,  and  the  like,  may 
be  testified  to  as  well  in  his  behalf  as  against  him.1  And  if  such 
explanation  appears  to  the  jury  reasonable,  and  it  is  not  shown 
by  the  prosecutor  to  be  false,  its  weight  in  the  scale  for  him  will 
be  very  considerable  ;  but,  if  it  appears  unreasonable,  and  espe- 
cially if  it  is  shown  to  be  false,  it  will  bear  against  him  heavily.2 
The  court,  in  administering  this  branch  of  the  law,  should  use  all 
reasonable  caution  to  prevent  the  defendant  manufacturing  evi- 
dence for  himself.8.  And  his  explanations,  not  made  in  connection 
with  the  discovery  of  the  stolen  property,  —  not,  therefore,  of  the 
res  gestce,  —  are  inadmissible  in  his  behalf.4  Moreover,  there 
may  be  a  State  or  two  wherein  the  whole  doctrine  of  this  section 
is  denied.6 

§  746  a.  What  the  Possession.  —  While  a  manual  possession  of 
the  stolen  thing  is  within  the  doctrine  of  this  sub-title,  any  other 

1  Harmon  p.  The  State,  8  Texas  Ap.  unreasonable  or  improbable  on  the  face 

61,  64  ;    Shackelford  t>.  The  State,  43  of  it,  the  onus  of  proving  its  truth  lies  on 

Texas,  188 ;  Shackleford  v.  The  State,  2  him.    Suppose,   for  instance,  a  person 

Texas  Ap.  386 ;  Foster  v.  The  State,  4  were  to  charge  me  with   stealing  this 

Texas  Ap.  246 ;  Perry  v.  The  State,  41  watch,  and  I  were  to  say  I  bought  it 

Texas,  483 ;    Darnell  v.  The  State,  43  from  a  particular  tradesman,  whom  I 

Texas,  147  ;  The  State  v.  Worth ington,  name  ;  that  is  prima  facie  a  reasonable 

64  N.  C.  694;  Reg.  v.  Evans,  2  Cox  C.  C.  account,  and  I  ought  not  to  be  convicted 

270.  of  felony  unless  it  is  shown  that  that  ao» 

9  Ward  v.  The  State,  41  Texas,  611 ;  count  is  a  false  one."    Reg.  v.  Crowhurst, 

Reg.  v.  Hughes,  1  Cox  C.  C.  176 ;  Reg.  v.  1  Car.  &  K.  870.    In   Reg.  v.  Exall,  4 

Evans,  2  Cox  C.  C.  270;  Walker  v.  The  Fost.  &  F.  922,  Pollock.  C.  B.  stated  the 

State,  28  Ga.  264 ;  Reg.  v.  Smith,  2  Car.  doctrine  to  the  jury  in  like  terms.    And, 

&  K.  207 ;  The  State  r.  Jones,  8  Dev.  &  referring  to  the  defendant's  explanation 

Bat.  122;   Commonwealth  v.  Millard,  1  in  the  case  before  them,  he  said:  "Is 

Mass.  6 ;  Davis  v.  People,  1  Parker  C.  C.  that  a  reasonable  or  credible  account, 

447;  Reg.  v.  Dibley,  2  Car.  &  K.  818.  under  all  the  circumstances  ?    If  not,  then 

Alderson,  B.  once   stated  the  doctrine  it  throws  upon  the  prisoner  the  burden  of 

thus:  "  In  cases  of  this  nature  you  should  proving  it  to  be  true,  which  he  has  nut 

take  it  as  a  general  principle  that,  where  done."    p.  929,  980. 

a  man  in  whose  possession  stolen  prop-  *  Vol.  I.  §  1087 ;  Foster  v.  The  State, 

erty  is  found  gives  a  reasonable  account  4  Texas  Ap.  246. 

of  how  he  came  by  it,  as  by  telling  the  4  Robinson  v.  The  State,  8  Texas  Ap. 

name  of  the  person  from  whom  he  re-  487 ;  Powell  v.  The  State,  44  Texas,  OS ; 

ceived  it,  and  who  is  known  to  be  a  real  Cameron  v.  The  State,  44  Texas,  662. 

person,  it  is  incumbent  on  the  prosecutor  *  Maynard  v.  The  State,  46  Ala.  86; 

to  show  that  that  account  is  false ;  but,  The  State  v.  Wisdom,  8  Port.  611 ;  Tay- 

if  the  account  given  by  the  prisoner  be  lor  v.  The  State,  42  Ala.  629. 
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form  —  as,  for  example,  its  being  in  the  defendant's  house — is 
so  also.  But  such  questions  as  by  whom  deposited,  whether 
known  to  him,  and  the  like,  will  enter  into  the  presumptions 
governing  a  case  of  this  sort.1    So  — 

Manner  of  Use.  —  The  manner  in  which  the  defendant  used  the 
thing  —  as,  whether  openly  or  not — is  material  to  the  effect  of 
the  possession.2    Also,  — 

§  747.  In  Offences  other  than  Larceny.  —  As  the  object  of  this 
evidence  is  to  connect  the  defendant  with  a  crime  otherwise 
proved  to  have  been  committed,8  it  is  not  limited  to  simple 
larceny.     Thus,  — 

Burglary  —  Shop-breaking,  Ac.  —  Receiving.  —  It  is  equally  per* 
tinent  in  burglary,4  in  larceny  from  a  dwelling-house,6  and  in 
shop-breaking.6  So  also  it  may  be  in  receiving  stolen  goods.7 
Even,  — 

Felonious  Homioide.  —  In  murder,  accompanied  by  robbery, 
possession  of  the  fruits  of  the  crime  may  be  a  fact  weighty  in 
evidence.8 

II.  Other  Questions  of  Evidence. 

§  748.  Wealth  and  Poverty.  —  Unconnected  with  other  evi- 
dence, neither  the  defendant's  wealth  nor  his  poverty  is,  it 
appears,  admissible.  But,  accompanied  by  the  sudden  possession 
of  money,  or  other  like  special  fact,  his  poverty  may  be  pertinent 
against  him ; 9  and  so  doubtless,  in  various  circumstances,  may 
be  his  wealth  in  his  favor.  Yet  that  he  was  reputed  to  be  a  per- 
son of  property  was  in  one  case  adjudged  incompetent.10 


*  Lewis  v.  The  State,  4  Kan.  206 ;  The 
State  v.  Johnson,  Winst  No.  L  288; 
TurberiHe  v.  The  State,  42  Ind.  490; 
The  State  i\  Lindsey,  78  N.  C  490;  The 
State  v.  Wilkerson,  72  N.  C.  876;  Reg.  v. 
Banks,  1  Cox  C.  C.  288;  The  State  v. 
Bowers,  17  Iowa,  46 ;  The  State  v.  Wohl- 
nian,  84  Misso.  482. 

*  Wafford  v.  The  State,  44  Texas,  489 ; 
Minor  v.  The  State,  66  Ga.  680. 

*  Ante,  §  739. 

«  Ante,  §  152;  Breese  v.  The  State, 
12  Ohio  State,  140,  166 ;  Knickerbocker 
v.  People,  48  N.  Y.  177.  The  principle 
teems  not  to  have  been  quite  clear  in  the 
mind  of  the  learned  judge  in  Davis  v. 
People,  1  Parker  C.  C.  447, 461. 


*  Reg.  v.  Stapleton,  2  Crawf.  &  T)lx 
C.  C.  87. 

c  Commonwealth  v.  Millard,  1  Mass.  6. 

'  Reg.  v.  Lang  mead,  Leigh  &  C.  427, 
9  Cox  C  C.  464 ;  Reg.  v.  Deer,  Leigh  & 
C.  240,  9  Cox  C.  C.  225. 

9  Williams  v.  Commonwealth,  6  Casey, 
Pa.  102,  100. 

9  Commonwealth  v.  Montgomery,  11 
Met.  634 ;  The  State  v.  Grebe,  17  Kan. 
468.  And  see  The  State  v.  Cameron,  40 
Vt.  666 ;  Commonwealth  v.  Grose,  99 
Mass.  423. 

10  Commonwealth  v.  Stebbins,  8  Gray, 
492,  496. 
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§  749.  In  Larceny  of  own  Goods.  —  Where  the  alleged  larceny 
is  of  the  defendant's  own  goods  from  an  officer  holding  them  on 
legal  process,1  his  knowledge  of  the  seizure  must  appear,2  else 
the  presumption  will  be  that  he  took  them  under  a  supposed 
right. 

§  750.  other  Instances.  —  Other  disconnected  larcenies  cannot 
be  shown  against  the  defendant  as  mere  foundation  for  presuming 
his  commission  of  the  one  on  trial.8    But — 

Possession  of  other  Stolen  Goods.  —  The  possession  of  other 
stolen  goods  is  competent  in  evidence  against  him,  when  it  con- 
nects him  with  the  transaction  of  which  he  stands  accused,  not 
as  tending  to  prove  the  other  offences,  but  this  one.4 

§  751.  Value.  —  Whenever  the  question  of  the  value  of  the 
stolen  goods  is  material,  so  that  this  allegation  is  required,5  it 
must  be  proved.6  We  have  seen,  that  generally  under  our  stat- 
utes the  exact  value  is  not  essential ;  but  the  inquiry  is,  whether 
they  were  worth  more  or  less  than  a  sum  which  distinguishes  a 
higher  from  a  lower  punishment.7  And  where  value  is  not 
essential  to  the  punishment,  it  need  not  be  proved,  though  need- 
lessly it  is  alleged.8  Hence,  to  convict  of  petit  larceny  requires 
no  proof  of  value.9  But,  in  these  cases,  the  jury  must  be  satis- 
fied the  goods  were  of  some  value ; 10  this  being  an  element* 
in  larceny.11  That  they  were  so  requires  no  separate  proof;  the 
jury  may  infer  it  from  having  inspected  the  articles,  or  having 
heard  them  described  by  the  witnesses.12 

Standard  of  "  Value."  —  The  word  "  value  "  is,  like  most  others 
even  in  our  legal  language,  slightly  variable  in  meaning.13  But 
ordinarily,  for  the  purposes  of  this  inquiry,  it  signifies  the  sum 
for  which  the  like  goods  are,  at  the  time,  commonly  bought  and 

l  Crim.  Law,  II.  §  701.  Texas  Ap.  58;  Williams  v.  People,  24 

*  The  State  v.  Dewitt,  82  Misso.  671.      N.  Y.  405. 

'  Vol.  I.  §  1120, 1124;  Walker  v.  Com-  '  Commonwealth  i>.  Burke,  12  Allen, 

monwealth,  1  Leigh,  574;  The  State  v.  182. 

Daubert,  42  Misso.  242.  •  The  State  v.  Slack,  1  Bailey,  880. 

4  Yarborough  v.  The  State,  41  Ala.  10  Commonwealth  v.  Burke,  supra ;  The 

405;  Wiley  v.  The  State,  3  Coldw.  862 ;  State  v.  Slack,  supra. 

The  State  v.  Ditton,  48  Iowa,  677 ;  Gil-  u  Crim.  Law,  II.  §  768 ;  Bex  ».  Phipoe, 

braith  v.  The  State,  41  Texas,  567.  2  Leach,  4th  ed.  676. 

»  Ante,  §  718-717,  736.  1*  Commonwealth    r.    Burke,    supra; 

•  Ante,  §  714;  The  State  v.  Krieger,  Common  wealth  v.  Mc  Ken  ney,  9  Gray,  114; 
68  Misso.  98;  Collins  v.  People,  89  111.  Commonwealth  v.  Lawless,  103  Mass.  425. 
288 ;  Radford  v.  The  State,  35  Texas,  16.  w  See,  for  a  meaning  different  from 

7  Ante,  §  716;  Miles  v.  The  State,  8    that  expounded  in  the  text,  Cliidester  ». 

The  State,  25  Ohio  State,  483. 
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sold  in  the  market.1  Tf  a  thing  has  a  value  to  the  owner,  though 
to  no  one  else,  to  steal  it  is  larceny ;  its  "  value  as  to  the  rest  of 
the  world  "  being,  in  the  words  of  Grose,  J.  "  immaterial."  a  Still, 
in  determining  the  grade  of  the  offence,  the  value  merely  to  the 
owner  is  not  the  standard  for  the  jury.8  Yet  a  thing  not  bought 
and  sold  in  the  market  may  have  a  value ;  as,  where  it  is  an 
article  fitted  for  a  specific  use  of  the  owner's,  and  worthless  for 
every  other  purpose.  To  attempt  to  test  it  by  the  open  market, 
where  it  is  never  offered  for  sale  and  is  never  bought,  would  be 
absurd.  In  reason,  the  cost  of  replacing  it  would  ordinarily  be 
the  standard  of  its  value.4 

1  The  State  v.  Smith,  48  Iowa,  595;  though  perhaps  I  misapprehend  theopin- 

Coolidge  v.  Choate,  11  Met.  79 ;  Gardner  .  ion,  that  no  finding  of  value  pertains  to 

v.  Field,  1  Gray,  151, 154 ;  Butler  v.  Baird,  a  case  of  which  this  appears  to  have  been 

6  Rich.  154  ;  White  v.  Concord  Railroad,  deemed  one,  wherein  "  the  goods  stolen 

10  Fost.  N.  H.  188 ;  Thornton  v.  Camp-  are  worthless  to  third  persons,  and  of  no 

ton,  18  N.  H.  20 ;  McCracken  v.  West,  17  market  value,  but  possess  a  value  which 

Ohio,  16.    And  see  Tarborough  v.  The  can  only  be  measured  by  fancy  or  senti- 

State,  41  Ala.  405.  ment."    p.  214.    Now,  if  a  coffin  which 

*  Rex  v.  Clarke,  2  Leach,  4th  ed.  1036,  has  been  stolen  from  a  grave  with  a  dead 
1089 ;  B.  c  nom.  Rex  v.  Clark,  Ruse.  &  body  in  it  can  be  valued  merely  at  what 
Ry.  181 ;  Rex  v.  Ranson,  2  Leach,  4th  it  will  bring  in  the  open  market,  among 
ed.  1090, 1098.  competing  buyers,  surely,  whatever  may 

*  The  State  v.  Smith,  supra  ;  The  have  been  its  cost,  and  whatever  will  be 
State  v.  Doepke,  68  Misso.  208 ;  Cohen  the  cost  of  a  new  one  wherein  to  reinter 
v.  The  State,  60  Ala.  108.  the  body,  the  jury  can  regard  it  as  only 

4  Second-hand  Coffins.  —  In  a  Mis-  of  nominal  worth  at  most,  and  they  must 
souri  case  (The  State  v.  Doepke,  supra),  reduce  the  offence  to  petit  larceny ;  if, 
for  the  larceny  of  a  buried  coffin  which  indeed,  they  must  not  let  the  offender  go 
enclosed  a  human  body,  the  former  only  free  on  the  ground  that  it  was  valueless. 
(Crim.  Law,  II.  §  780)  being  the  subject  It  is  a  thing  never  offered  in  the  open 
of  this  offence,  and  a  value  of  not  less  market,  never  bought  there.  No  man 
than  ten  dollars  being  required  to  author-  will  buy  it.  Tested  by  this  standard, 
ize  the  higher  punishment,  the  trial  judge  bow  can  it  be  said  to  have  even  a  nomi- 
told  the  jury  "that  it  was  sufficient  if  nal  value!  But  this  standard  has  no 
they  found  it  to  be  of  that  value  to  the  adaptation  to  the  thing  it  would  measure, 
owner,  and  that  it  was  not  required  that  As  well  might  the  worth  of  an  annuity  be 
it  should  be  of  that  value  to  third  persons,  decided  by  a  yardstick.  Still  I  cannot 
or  that  it  would  command  that  price  in  see  that  this  furnishes  a  reason  for  letting 
the  open  market"  This  instruction  was  the  coffin-stealer  go  un  whipped  of  justice, 
adjudged,  in  the  court  of  final  resort,  er-  The  question  of  sentiment  aside,  the 
roneous.  Exactly  what  the  instruction  judgment  of  mankind  accords  a  value  to 
should  have  been  I  am  not  quite  sure  I  the  coffin.  It  cost  the  owner  money, 
understand.  In  one  place  the  learned  The  maker  received  money  for  pro- 
judge  said :  "  It  is  not  the  fancy  estimate  ducing  it.  The  former  must  pay  money, 
of  valve,  placed  upon  the  property  by  the  which  the  latter  will  receive,  for  another 
owner,  which  is  to- determine  whether  wherein  to  reinter  the  body.  Burial  is  a 
the  theft  is  grand  or  petit  larceny ;  but  duty  recognized  by  law.  And  there  need 
its  actual  value,  as  that  value  is  usually  be  no  more  sentiment  or  fancy  in  pay- 
ascertained  in  other  proceedings."  p.  213.  ing  and  receiving  pay  for  the  new  coffin 
And  there  seems  to  be  an  intimation,  than  in  any  ordinary  transaction  of  life. 
vol.  ii.                              28  853 


§751 


SPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  XH. 


Value  of  Coin  and  Bank-bffla.  —  The  value  of  coin  and  treasury 
notes,  fixed  by  law,  is  a  question  of  law,  and  no  proof  thereof  is 
required  from  witnesses ; l  though,  in  practice,  it  is  sometimes 
given.2  The  rule  is  otherwise  with  ordinary  bank-notes.  Of 
course,  the  jury  must  be  satisfied  of  their  genuineness ;  for  this 
is  an  element  essential  to  their  value.8  Proof  of  the  corporate 
existence  of  the  bank  is  sometimes  said  to  be  necessary,  except 
where  it  is  established  by  statutes  of  which  the  court  takes  judi- 
cial notice ;  but  this  is  believed  not  to  be  so  either  on  principle 
or  on  the  better  authorities.4  The  ordinary,  and,  on  principle, 
sufficient  proof  will  be,  that  the  bank-bill  is  genuine,  and  it  cir- 
culates as  money ; 6  or,  that  the  defendant  passed  it,  or  admitted 
he  passed  it,  as  genuine.6  The  jury  will  then  be  justified  in  pre- 
suming that  it  was  of  the  value  expressed  on  its  face.7  So,  also, 
the  genuineness  of  bank-notes  may  be  inferred  from  their  circu- 
lating as  money.8  The  evidence,  therefore,  need  not  be  such  as 
would  be  required  in  a  suit  to  recover  the  sum  due  on  them.9 

Value  of  Chattels.  —  Any  evidence  from  which  the  jury  can 
infer  the  value  of  a  stolen  chattel  is  competent ; 10  as,  what  the 
owner  testifies  of  its  value  to  him,11  the  opinions  of  witnesses 
acquainted  with  the  value  of  like  property,12  what  such  property 
has  brought  at  actual  sales  ; 18  but  not  what  it  was  worth  at  a 
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The  cost  of  duplication  is,  therefore,  it 
seems  to  me,  the  just  standard  of  value. 
Practically,  in  most  instances,  that  will 
be  nearly  or  exactly  the  original  cost. 

1  Grant  v.  The  State,  66  Ala.  201; 
CoUins  v.  People,  89  111.  288. 

a  The  State  v.  Ford,  21  Wis  610;  Vin- 
cent v.  The  State,  3  Heisk.  120. 

»  Low  v.  People,  2  Parker  C.  C.  87; 
The  State  v.  Dobson,  8  Harring.  Del. 
668. 

«  Ante,  $  464-468  ;  Corbett  v.  The 
State,  81  Ala.  829,  840;  Lithgow  v.  Com- 
monwealth, 2  Va.  Cas.  297. 

•  Crawford  v.  The  State,  2  Ind.  182; 
Shaw  v.  The  State,  8  Sneed,  86;  Com- 
monwealth p.  Stebbins,  8  Gray,  492 ;  Hil- 
dreth  v.  People,  82  111.  86 ;  Corbett  v. 
The  State,  supra.  And  see  Johnson  v. 
People,  4  Denio,  864. 

*  Cummings  p.  Commonwealth,  2  Va. 
Cas.  128 ;  Pomeroy  v.  Commonwealth,  2 
Va.  Cas.  842 ;  Baldwin  v.  The  State,  1 
Sneed,  411. 
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1  Baldwins. The  State, supra;  Bafeiey 
v.  The  State,  8  Texas  Ap.  168,  167. 

8  Hildreth  v.  People,  supra ;  Hummel 
v.  The  State,  17  Ohio  State,  628;  Hig- 
gins  v.  People,  7  Lans.  110 ;  Corbett  v. 
The  State,  supra. 

•  The  State  v.  Smart,  4  Rich.  866. 

M  Houston  v.  The  State,  18  Ark.  66. 

"  Cohen  v.  The  State,  60  Ala.  106. 
See  Daris  v,  Sherman,  7  Gray,  291 ;  Ger- 
rish  v.  Pike,  86  N.  H.  610. 

12  Ante,  §  677 ;  Daris  t>.  Elliott,  16 
Gray,  90;  Hood  v.  Maxwell,  1  W.  Va. 
219 ;  Alfonso  v.  United  States,  2  Story, 
421 ;  Hart  v.  Vidal,  6  Cat.  66 ;  Doane  v. 
Garretson,  24  Iowa,  861 ;  Smith  v.  Hill, 
22  Barb.  666 ;  The  State  v.  Jacob,  3 
Misso.  Ap.  183. 

"  Paine  v.  Boston,  4  Allen,  168 ;  White 
v.  Concord  Railroad,  10  Fost.  N.  H.  188 ; 
Thornton  v.  Campton,  18  N.  H.  20 ;  Gat- 
ling  v.  Newell,  9  Ind.  672 ;  Kent  v.  Whit- 
ney, 9  Allen,  62  ;  Abbey  v.  Dewey,  1 
Casey,  Pa.  413. 


CHAP.  XL.]  LARCENY  —  THE  EVIDENCE.  §  752 

period  too  long  before  or  after  the  time  in  question.1  Or,  it 
appears,  the  jury  may  find  the  value  from  their  own  inspectior 
of  the  article  and  their  personal  knowledge.  Yet  they  cannot 
take  into  the  account  the  opinion  of  one  of  their  fellows,  who  is 
an  expert,  on  what  is  not  known  to  the  rest,  delivered,  not  on 
oath,  in  the  jury  room.2 

Weight  of  Brldenoe.  —  There  are  cases  perhaps  leading  to  the 
inference,  that  the  proof  of  value  need  not  be  of  great  weight.3 
Still  it  has  been  well  adjudged,  that  the  jury  must  be  satisfied  of 
the  value  essential  to  their  finding,  beyond  a  reasonable  doubt ;  a 
mere  preponderance  of  the  evidence  not  being  adequate.4 

§  752.  Ownership.  —  The  ownership,  which  must  be  averred,5 
must  likewise  be  proved,6  and  without  variance  in  the  name.7 
The  alleged  owner  is  a  competent  witness,8  but  not  to  the  exclu- 
sion of  other  witnesses.9  And  it  is  not  sufficient  that  he  thinks 
he  has  lost  the  thing,10  his  testimony  must  be  more  direct.11  The 
propriety  of  calling  the  owner  as  a  witness,  where  it  can  be  done, 
is  manifest,13  but,  as  just  said,  there  is  no  rule  of  law  rendering  it 
essential.18  If  the  ownership  is  laid  in  a  corporation,  only  its  de 
facto  existence  need  be  shown  in  evidence.14  Or  the  more  elabo- 
rate proofs  de  jure  may  be  resorted  to  if  the  prosecuting  power 
chooses.15  The  defendant's  admissions  of  the  ownership  are 
competent.16  And  the  evidence  may  assume  various  other  forms, 
suggested  by  the  special  facts.17 

1  Waterson  p.  8eat,  10  Fla.  826;  Mo-  •  The  Sate  v.  Furlong,  supra. 
Cracken  p.  West,  10  Ohio,  16 ;  McLaren  •  Lowranoe   p.   The    State,  4  Terg. 
p.  Birdsong,  24  Ga.  266 ;  Mel? in  p.  Bui-  146.    And  see  Free  p.  The  8tate,  18  Ind 
lard,  86  Vt.  208.  824. 

2  Rex  p.  Rosser,  7  Car.  &  P.  648.    See  "  Barnes  p.  People,  18  111.  62. 
Oeiger  p.  The  State,  6  Neb.  646;  also,  n  People  p.  Keane,  48  Cal.  688. 

first  paragraph  to  this  section.  u  See  The  State  p.  Morey,  2  Wis.  494 

•  Pearles's  Case,  2  East  P.  C.  741 ;  "  Ante,  §  431.  See  People  v.  Jim  Tl, 
Rex  p.  Hamilton,  1  Leach,  4th  ed.  848.  82  Cal.  60. 

•  The  State  p.  Wood,  46  Iowa,  116.  "  Smith  p.  The  8tate,  28  Ind.  821 ; 

•  Ante,  {  718  et  seq.  People  v.  Barric,  49  Cal.  842. 

•  The  State  p.  Furlong,  19  Maine,  226 ;  "  Commonwealth  p.  Whitman,  121 
Jones  p.  Commonwealth,  17  Grat.  668;  Mass.  861. 

Oeiger  p.  The  State,  6  Neb.  646;  Bagley  "  The  State  p.  Hogard,  12  Minn.  298. 

p.  The  State,  8  Texas  Ap.  168 ;  Williams  "  Reg.  p.  King,  12  Cox  C.  C.  184,  2 

p.  The  State,  4  Texas  Ap.  6 ;  Ritcher  v.  Eng.  Rep.  198 ;  Morningstar  v.  The  State, 

The  State,  88  Texas,  648;  King  v.  The  69  Ala.  80;  United  States  p.  Mathoit,  1 

State,  44  Ind.  286;  Bell  v.  The  State,  46  Saw.  142;    Cole   p.  People,   87   Mich. 

Ind.  468.  644;  Johnson  v.  The  State,  69  Ala.  87 ; 

7  Ante,  §  718, 728 ;  Brown  v.  The  State,  Leggett  p.  The  State,  16  Ohio,  288 ;  The 

82  Texas,  124;  The  State  p.  Bell,  66  N.C.  State  p.  Pettis,  68  Maine,  124;  Reg.  p. 

818 ;  Gabriel  p.  The  State,  40  Ala.  867.  Brummitt,  Leigh  &  C.  9,  8  Cox  C.  C. 
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§  752  a.  Owner's  Non-consent  to  taking.  —  If,  except  under  cer- 
tain special  circumstances  which  vary  the  rule  only  to  outward 
appearance,  the  owner  of  a  chattel  consents  to  another's  taking 
it,  the  latter  cannot  by  the  taking  commit  larceny  thereof.1  But 
such  consent  is,  at  the  common  law,  matter  simply  of  defence, 
and  the  absence  of  it  does  not  enter  into  a  prima-facie  case. 
Hence  non-consent  is  not  averred  in  the  indictment,  and  it  need 
not  be  proved.  But  in  a  few  of  our  States,  —  as,  for  example,  in 
Texas,  —  there  are,  created  by  statutes,  larcenies  a  part  of  the 
definition  whereof  is,  "  without  the  consent  of  the  owner ; " 
under  which  statutes,  therefore,  non-consent  must  be  alleged  and 
proved.3  We  have  cases  which  seem  to  hold  it  necessary  to  call 
the  owner  or  his  agent  in  custody  to  prove  the  non-consent ; 8 
but,  however  desirable  practically  this  may  be,  the  better  doctrine 
accepts,  as  adequate  in  law,  circumstantial  evidence  and  the  tes- 
timony of  other  witnesses.4  The  owner's  declarations,  subse- 
quent to  the  alleged  larceny,  are  but  hearsay,  and  are  not 
admissible.5 

§  758.  Produotion  of  Stolen  Thing.  —  If  the  thing  stolen  is,  as  it 
often  will  be,  in  the  possession  of  the  officers  of  the  law,  it  may 
be  exhibited  to  the  jury,  and  the  witness  may  have  it  in  his 
hands  while  delivering  his  testimony.6  But  its  presence  in  court 
is  not  legally  necessary.    Even  — 

Written  instrument.  —  Where  the  thing  alleged  to  be  stolen  is 
an  instrument  in  writing,  it  is  presumed  to  be  under  the  control 

413 ;  Peoples  v.  Devault,  11  Heisk.  481 ;  '  The  State  v.  Morey,  2  Wis.  494  ; 

Jackson  v.  The  State,  54  Ala.  284.    Hub-  The  State  v.  Moon,  41  Wis.  684,  686 ; 

band  and  Wife. — Personal  property  in  The  State  v.  Osborne,  28  Iowa,  9,  10, 11 ; 

the  hands  of  a  married  woman  is,  in  the  Rex  v.  Rogers,  2  Camp.  654. 

absence  of  controlling  evidence,  presumed  *  McMahon  v.  The  State,  supra ;  Ers- 

to  be  the  husband's ;   though  a  statute  kine  p.  The  State,  supra ;  Trafton  v.  The 

authorizes  wives  to  hold  like  property  to  State,  5  Texas  Ap.  480 ;  Foster  v.  The 

their  separate  use.     Commonwealth  v.  State,  4  Texas  Ap.  246 ;   Welsh  v.  The 

Williams,  7  Gray,  887.  State,  8  Texas  Ap.  422 ;  Rex  v.  Allen,  1 

*  Crim.  Law,  I.  §  260,  262,  268,  682,  Moody,  154;  Rex  ».  Haay,  2  Car.  &  P.  468. 
588,  586 ;  II.  §  808-822.  And  see,  as  to  the  principle,  Common- 

*  McMahon  v.  The  State,  1  Texas  Ap.  wealth  v.  James,  1  Pick.  875. 

102 ;  Erskine  v.  The  State,  1  Texas  Ap.         '  Sneed  v.  The  State,  4  Texas  Ap. 

406.    I  have  not  examined  the  cases  suf-  514. 

flciently  to  say  absolutely,  that,  in  no         •  The  State  v.  Lull,  87  Maine,  246; 

case,  in  any  State,  has  the  proof  of  non-  Reg.  v.  Sargent,  5  Cox  C.  C.  499.    And 

consent  been  required  on  common-law.  see  Vol.  I.  §  965.    The  jury  may  be  per- 

principles.     But  any  case  so  requiring  mitted,  not  only  to  see  it,  but  to  examine 

must  have  proceeded  on  a  misapprehen-  it  with  a  magnifying  glass.    Short  v.  The 

sion,  and  it  should  be  overruled.  State,  68  Ind.  876. 
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of  the  defendant ;  yet,  contrary  to  what  we  have  seen  to  be  the 
rule  in  forgery,1  no  notice  to  him  to  produce  it  is  required  as 
foundation  for  admitting  proof  by  parol  of  its  contents.2  For  it 
is  within,  and  forgery  without,  the  principle  prevailing  alike  in 
criminal  causes  and  in  civil,  that  an  allegation  against  one  of 
having  taken  into  his  possession  a  written  thing  in  controversy 
is  notice  to  him  to  have  it  at  the  trial.8 

§  754.  other  Bridenoe.  —  Questions  are  always  arising,  the 
solution  whereof  depends  on  the  general  rules  of  evidence,  rather 
than  those  pertaining  specially  to  larceny.4    And — 

1   Ante,  §  488,  484.  ant's  acts  and  declarations  are  admissible 

1  Commonwealth  v.  Messinger,  1  Binn.  or  not  in  his  favor,  according  as  they  are 

278 ;  Moore  v.  Commonwealth,  2  Leigh,  of  the  res  gettce,  or  otherwise.    The  State 

701 ;  McGinnis  i>.  The  State,  24  Ind.  600 ;  v.  Shermer,  65  Misso.  83 ;  Maddox  v.  The 

Beg.  v.  Brennan,  8  Crawf.  &  Dix  C  C.  State,  41  Texas,  205 ;  Dixon  v.  The  State, 

109,  110;  People  o.  Holbrook,  18  Johns.  2  Texas  Ap.  530;  Foster  v.  People,  18 

90,  92;  Rex  v.  Aickles,  1  Leach,  4th  ed.  Mich.  260.    As  to  the  admission  of  his 

294,  297,  2  East  P.  C.  676.  acts  and  declarations  against  him,  see 

*  People  v.  Holbrook,  supra ;  How  v.  Shaw  v.  The  State,  8  Sneed,  86 ;  The 

Hall,  14  East,  274  ;  Scott  v.  Jones,  4  State  v.  Barton,  19  Misso.  227  ;  People  v. 

Taunt  865;  Bucher  v.  Jarratt,  8  B.  &  P.  Williams,  24  Mich.  156 ;  White  v.  The 

148;  Jolley  v.  Taylor,  1  Camp.  143;  Rex  State,  11  Texas,  769,  778;  The  State  v. 

v.  Moors,  6  East,  419,  421,  note;  The  Carter,  72   N.  C.   99.     Foot-prints.  — 

State  v.  Mayberry,  48  Maine,  218 ;  Rose  Campbell   v.  The    State,    55   Ala.    80. 

v.  Lewis,  10  Mich.  488 ;  Hart  v.  Robinett,  Wagon-tracks.  —  The  State  v.  Folwell, 

6  Misso.  11 ;  Nealley  v.  Greenough,  6  14  Kan.  105.     Absconding  with  Fro- 

Fost  N.  H.  825 ;   Luckett  v.  Clark,  Lit!  oeeds.  —  Commonwealth  v.  Hurd,   128 

8el.  Cas.  178;  Hays  v.  Riddle,  1  Sandf.  Mass.  488.    Signs  and  Tokens.  — The 

248 ;  Dana  v.  Conant,  80  Vt.  246 ;  Ham-  court  may  refuse  to  compel  a  witness  to 

mood  v.  Hopping,  18  Wend.  505;  Hardin  disclose  what  he  knows  of  the  signs  and 

v.  Kretslnger,  17  Johns.  298  ;  Edwards  tokens  of  a  class  of  thieves.    The  State 

v.  Bonneau,  1  Sandf.  610 ;  Forward  v.  v.  Wilson,  8  Iowa,  407.    Person  giving 

Harris,  80  Barb.  888;  Pickering  v,  Meyers,  Information.  —  So,  from  considerations 

2   Bailey,  118  ;    Hamilton   v.  Rice,   15  of  public  policy,  the  witness  from  whom 

Texas,  882.    And  see  Morgan  v.  Jones,  the  property  was  stolen  will  not  be  re- 

24  Ga.  155;  Mitchell  v.  Jacobs,  17  111.  quired  to  disclose  the  names  of  those  on 

286 ;  Kellar  v.  Savage,  20  Maine,  199 ;  whose  information  he  took  steps  against 

Gray  v.  Kernahan,  2  Mill,  66.  the  defendant.    The  State  v.  Soper,  16 

«  Thus,  Openness  or  Concealment, —  Maine,  298.     3  till  other  Questions.— 

in  the  taking,  may  be  a  significant  cir-  For  other  questions  of  evidence,  see  Ben- 

cumstance.    Hall  v.  The  State,  68  Ala.  nett  v.  The  State,  52  Ala.  870 ;  The  State 

634 ;  Stuart  v.  People,  78  111.  20 ;  Hart  v.  v.  Kellerman,  14  Kan.  185 ;  The  State  o. 

The  State,  67  Ind.  102.    Felonious  In-  Staples,  47  N.  H.  118;  People  v.  Robles, 

tent  —  most  be  shown.     It,  or  its  ab-  84  Cal.  591 ;  Commonwealth  v.  Annis,  16 

sence,  may  appear  in  the  circumstances.  Gray,  197 ;  Debbs  v.  The  State,  48  Texas, 

Mason  v.  The  State,  82  Ark.  288;   Hart  660;  Reg.  o.  Hilditch,  12  Cox  C.  C.  181, 

v.  The  State,  supra  ;   Elswick  v.  Com-  2  Eng.  Rep.  194 ;  Long  v.  The  State,  22 

monwealth,  18  Bush,  165  ;   Camplin  *>,  Ga.  40 ;  Rex  v.  Semple,  1  Leach,  4th  ed. 

The  State,  1  Texas  Ap.  108;  Berry  v.  420,  424,  2  East  P.  C.  691;  Griggs  o.The 

The  State,  10  Ga.  611.    Acts  and  Deola-  8tate,  68  Ala.  425 ;  People  r.  Morrigan, 

rattans— (Res  Geste).  —  The  defend-  29  Mich.  4. 
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Sufficient  —  The  evidence  must  be  sufficient  in  degree ;  cover- 
ing, with  adequate  proofs,  the  entire  allegation.1 


1  For  evidence  sufficient  and  insuffi- 
cient in  law  to  justify  a  conviction,  see 
The  State  v.  Watson,  7  S.  C.  67 ;  The 
State  v.  Fritchler,  64  Misso.  424 ;  Beg. 
v.  Starr,  40  U.  C.  Q.  B.  268 ;  Beg.  v. 
Walker,  Dears.  280,  6  Cox  C.  C.  810,  26 
Eng.  L.  &  Eq.  668;  Gardiner  v.  The 
8tate,  83  Texas,  682 ;  Thurman  v.  The 
State,  88  Texas,  684 ;  McCourt  v.  People, 
64  N.  Y.  688 ;  United  States  v.  Emerson, 
6  McLean,  406 ;  McHenry  v.  The  State, 
40  Texas,  46;  The  State  v.  Vinson,  68 
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N.  C.  886;  Pitts  v.  The  State,  8  Texas 
Ap.  210;  Hines  v.  The  State,  61  Ga.  801 
Moore  v.  The  State,  2  Texas  Ap.  860 
Smith  v.  The  8tate,  2  Texas  Ap.  477 
Walker  v.  The  State,  8  Texas  Ap.  70 
Brown  v.  The  State,  2  Texas  Ap.  139 
Macino  v.  People,  12  Hun,  127;    The 
8tate  v.  Hunt,  46  Iowa,  678;  The  State 
v.  Davis,  9  Vroom,  176 ;  Moore  v.  The 
State,  40  Ala.  49 ;  The  8tate  v.  Freeman, 
72  N.  C.  621. 
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CHAPTER  XLI. 

LARCENY,  AS  TO  QUESTIONS  OF  PRACTICE. 

§  764  a.  Introduction. 
766-768.    Restitution  of  the  Stolen  Goods. 
764-769.    The  Verdict. 
770.    Other  Questions. 

§  754  a.  How  the  Chapter  divided.  —  We  shall  consider,  I.  The 
Restitution  of  the  Stolen  Goods ;  II.  The  Verdict ;  III.  Other 
Questions. 

I.   The  Restitution  of  the  Stolen  Goods, 

§  755.  Old  Law  —  (On  Appeal).  —  Under  the  ancient  common 
law,  a  judicial  order  for  restitution  of  the  stolen  goods  by  the 
thief  to  the  owner  could  be  had  only  on  the  now-obsolete  pro- 
ceeding by  appeal.1    But,  — 

§  756.  Stat  21  Hen.  8.  —  In  1529,  it  was  by  21  Hen.  8,  c.  11,  pro- 
vided, that,  if  one  from  whose  "  person  or  otherwise  "  a  "  felon  " 
should  "  rob  or  take  away  any  money,  goods,  or  chattels,"  caused, 
by  evidence  which  he  gave  or  procured,  the  attainder  of  the  felon, 
he  should  "  be  restored  to  his  said  money,  goods,  and  chattels ; 
and  that  as  well  the  justices  of  jail  delivery  as  other  justices 
afore  whom  "  was  the  attainder  "  have  power  by  this  present  act 
to  award  from  time  to  time  writs  of  restitution  for  the  said 
money,  goods,  and  chattels,  in  like  manner  as  though  any  such 
felon  or  felons  were  attainted  at  the  suit  of  the  party  in  appeal.9'  * 

§  757.  with  us. —  This  statute  is  of  date  sufficiently  early  to 
be  common  law  in  our  States.    Kilty  deems  it  to  have  been  of 

1  2  Hawk.  P.  C.  c.  23,  §  49,  66;  Reg.  and  writ  for  restitution  against  purchasers 

v.  London,  Law  Rep.  4  Q.  B.  871 ;  a.  0.  of  the  goods  in  market  overt,  Burgess  v. 

nom.  Walker  v.  London,  11  Cox  C.  C.  Coney,  Trem.  P.  C.  816.    And  see,  for  a 

280.    And  see  the  reporter's  note  to  Gim-  form  of  an  order  held  to  be  in  excess  of 

son  v.  Woodfull,  2  Car.  &  P.  41,  48.  the  power  of  the  judge,  Reg.  v.  Pierce, 

8  See,  for  a  form  of  the  proceedings  Bell  C.  C.  286,  8  Cox  C.  C.  844. 
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force  in  Maryland  till  superseded  by  a  local  one  ; 1  and,  though 
not  in  the  list  by  the  Pennsylvania  judges,2  its  omission  is  prob- 
ably from  some  cause  not  affecting  the  general  question.  Later 
legislation,  founded  upon  it,  has  in  England  taken  its  place ;  and 
so  it  has  generally  in  our  States. 

§  758.   How  the  Statutes  are  construed :  — 

Liberally. —  These  statutes,  being  remedial,  and  not  penal, 
should  be  construed  liberally.3    Hence,  — 

Things  taken  in  Exchange.  —  If  the  thief  has  bought  with  what 
he  stole — as,  for  example,  stolen  bank-bills  —  other  personal 
property,  the  owner  may  maintain  trover  for  the  latter.4  Or,  on 
conviction,  the  court  will  order  restitution  of  the  latter,  the  same 
as  it  would  of  the  stolen  things  had  they  remained  in  their  origi- 
nal form.6  That  the  owner  can  follow  the  stolen  goods  into  land 
has  been  both  affirmed 6  and  denied.7 

§  759.  What  Laroenles  within  Statute  —  (Robbery  —  Compound 
Larcenies).  —  It  is  perceived  that  the  statute  of  Hen.  8  extends, 
by  its  terms,  not  only  to  simple  larcenies,  but  also  to  the  com- 
pound ones,  including  robbery ;  yet  to  no  indictable  takings 
which  are  only  misdemeanor.8 

§  760.  Negieot  to  proseoute.  —  It  appears  that,  by  the  English 
practice,  one  may  debar  himself  of  his  rights  under  this  statute 
of  Hen.  8,  by  dilatoriness  and  neglects  in  the  prosecution  of  the 
offender.  For  the  statute  has  the  words,  "  in  like  manner  as 
though  any  such  felon  or  felons  were  attainted  at  the  suit  of  the 
party  in  appeal ; "  and,  says  Chitty,  "  it  was  only  by  prompt  and 
vigorous  exertion  that  he  could  obtain  his  goods  on  an  appeal."0 

§  761.  Taken  from  Servant  —  "  If,"  continues  Chitty,10  "  the 
property  has  been  taken  from  a  servant,  and  the  latter,  by  the 

1  Kilty  Rep.  Stats.  160.  to  which,  tee  a  note  to  this  section  in  the 

*  Report  of  Statutes,  8  Binn.  599.  2d  ed. 

'  Stat.  Crimes,  §  120,  192;  Golightly         •  Newton  v.  Porter,  6  Lans.  416. 
v.  Reynolds,  Lofft,  88.  7  Campbell  v.  Drake,  4  Ire.  Eq.  94. 

*  Golightly  v.  Reynolds,  supra ;  Lance  •  Ante,  §  198  ;  Rex  v.  De  Veaux,  2 
v.  Cowan,  1  Dana,  195.  And  see  8cat-  Leach,  4th  ed.  585 ;  a.  o.  nom.  Rex  v. 
tergood  v.  Sylvester,  15  Q.  B.  506 ;  Hor-  Deraux,  2  East  P.  C.  789,  839 ;  Parker  v. 
wood  v.  Smith,  2  T.  R.  750 ;  Gimson  v.  Patrick,  6  T.  R.  175.  See  Robinson  v. 
Woodf  oil,  2  Car.  &  P.  41.  Dauchy,  8  Barb.  20. 

*  Lance  v.  Cowan,  supra  ;  Rex  v.  B  1  Chit.  Crira.  Law,  818,  referring, 
Powell,  7  Car.  &  P.  640.  And  see  Rex  among  other  places,  to  1  Hale  P.  C.  540; 
r.  Rooney,  7  Car.  &  P.  515.    The  Mass*-  2  Hawk.  P.  C.  c.  28,  §  56. 

chusetts  court  has  denied  this.     Com-        10  1  Chit  Crim.  Law,  820. 
monwealth  v.  Boudrie,  4  Gray,  418.    As 
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procurement  of  his  master,  gives  evidence  on  which  the  offender 
is  convicted,  the  owner  will  regain  his  property.1    So,  — 

Owner  deoeased.  —  "If  the  robbery  was  committed  on  an  indi- 
vidual who  is  since  deceased,  and  the  criminal  is  brought  to  jus- 
tice by  the  exertions  of  the  personal  representative,  he  will 
receive  it,  as  the  party  himself  would  if  living;  because  this 
statute  is  to  receive  a  beneficial  construction."  a 

§  762.  Writ,  Order,  of  Restitution.  —  The  writ  of  restitution, 
provided  for  by  21  Hen.  8,  c.  11,  is  not  practically  resorted  to  in 
modern  times ;  but,  instead,  "  the  constant  practice  is  for  the 
judges  or  justices,  without  any  precept,  to  order  the  goods 
brought  into  court  to  be  restored  to  the  parties  indicting. "  8  And 
the  court  may  hear  counsel  appearing  on  behalf  of  third  persons 
who  claim  them.4 

Rights  of  Owner  —  Third  Persons.  —  The  right  of  the  owner  to 
his  goods  is  not  divested  by  the  theft ;  and,  whether  there  is  an 
order  of  restitution  or  not,  he  may  claim  them  wherever  he  can 
find  them;  or,  subject  to  limitations  elsewhere  stated,5  recover 
their  value  by  action.  Even,  in  England,  a  sale  and  purchase  in 
market  overt  does  not  change  this  rule.  A  fortiori,  one  who  has 
taken  them  in  pawn  cannot  hold  them  against  the  true  owner.6 

Goods  of  Third  Person.  —  Neither  at  common  law  nor  under  the 
statutes  can  the  court  order  restitution  to  a  third  person,  of  goods 
belonging  to  him,  not  the  prosecutor's,  found  in  the  possession  of 
a  convicted  felon.7 

The  Court.  —  No  other  court  than  that  before  which  the  convic- 
tion took  place  can  order  the  restitution.6 

§  763.  Special  Forms  of  Statutes.  —  These  statutes,  in  some  of 


1  1  Hale  P.  C.  642 ;  Stsnnf.  167 ;  Com. 
Dig.  Justices,  A ;  Burn  Just.  Restitution 
of  Stolen  Goods. 

'  8  Inst.  242 ;  1  Hale  P.  C.  542;  Burn 
Just.  Restitution  of  Stolen  Goods. 

*  1  Chit.  Crim.  Law,  ut  sup. ;  Reg.  v. 
Macklin,  6  Cox  C  C.  216 ;  Reg.  v.  Smith, 
12  Cox  C.  C.  697,  S  Eng.  Rep.  608 ;  Reg. 
v.  Goldsmith,  12  Cox  C.  C.  694,  8  Eng. 
Rep.  606. 

4  Reg.  v.  Macklin,  supra. 

*  Crim.  Law,  I.  §  267-272,  particu- 
larly 268 ;  Horwood  v.  Smith,  2  T.  R. 
76a  Asjd  see  Bullock  v.  Dunlap,  2  Ex. 
D.48. 


•  Burgess  v.  Coney,  Trem.  P.  C.  816 
Reg.  v.  Stancliffe,  11  Cox  C.  C.  818 
Scattergood  v.  Sylvester,  16  Q.  B.  606 
Reg.  v.  8argent,  6  Cox  C.  C.  499.    See 
Rex  v.  Stanton,  7  Car.  &  P.  431. 

•  Reg.  v.  London,  Ellis,  B.  &  E.  609, 
s.  o.  nom.  Reg.  v.  Pierce,  Bell  C.  C.  286, 
8  Cox  C.  C.  844. 

•  Reg.  v.  London,  Law  Rep.  4  Q.B. 
871;  a.  o.  nom.  Walker  v.  London,  11 
Cox  C.  C.  280.  And  see  Isaacs  v.  The 
State,  28  Md.  410 ;  Sullivan  o.  Robinson, 
89  Ala.  618. 
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our  States,  are  in  forms  differing  from  the  English  and  common 
American  ones.    It  is  unnecessary  to  discuss  them  here.1 

II.    The  Verdict. 

§  764.  Elsewhere.  —  The  general  doctrine  of  the  verdict  in 
criminal  eagles  is  explained  in  the  first  volume.2    And  — 

Simply *  aunty/!  —  We  there  saw  that  a  mere  finding  of  the 
defendant  guilty,  with  no  amplification,  convicts  him  of  all  that 
in  the  indictment  is  well  alleged  against  him.8    Hence,  — 

Value.  —  Where  the  charge  is  of  the  larceny  of  articles  of  values 
specified,  it  affirms  equally  that  he  stole  every  one  of  them,4  and 
that  their  several  values  were  as  averred.  Therefore  such  a  ver- 
dict is  adequate.5    But— 

Exceptional  Doctrine  as  to  Value.  —  Contrary  to  this  general  and 
better  doctrine,  the  courts  in  some  of  our  States,  not  well  appre- 
hending the  effect  of  a  verdict  of  guilty,  or  compelled  by  a  stat- 
ute, or  by  some  cause  not  operating  commonly  elsewhere,  have 
held  that,  for  such  verdict  to  be  good,  it  must  contain  a  finding, 
in  terms,  of  the  value  of  the  stolen  property.  Of  course,  this  is 
so  only  when  the  punishment  depends  on  value.6 

§  765.  Why  ?  —  Most  of  the  cases  holding  this  exceptional 
doctrine  derive  it  from  some  peculiar  provision  in  a  statute.7 
Yet  it  was  in  one  of  them  observed,  that  the  values  of  the  re- 
spective articles  might  not  have  been  truly  as  "  alleged,  and  the 


1  See  Commonwealth  v.  Henley,  1  Va, 
Cas.  145;  Locke  v.  The  State,  82  N.  H. 
106;  Gilbert  v.  Steadman,  1  Root,  408; 
Commonwealth  p.  Smith,  1  Mass.  246; 
Jones  v.  The  State,  18  Ala.  168. 

a  Vol.  I.  §  1001-1016. 

>  lb.  §  1005  a. 

«  The  State  v.  Somerville,  21  Maine, 
20. 

a  Smith  v.  The  State,  60  Ga.  480,  481 ; 
Cook  v.  The  State,  49  Missis.  8  (explain- 
ing some  cases,  such  as  Shines  v.  The 
State,  42  Missis.  881,  and  Unger  v.  The 
State,  42  Missis.  6412,  which  had  been 
■apposed  to  hold  the  contrary) ;  Du  Bois 
v.  The  State,  60  Ala.  189 ;  Mason  v.  Peo- 
ple, 2  Col.  Ter.  378 ;  Wilborn  v.  The 
State,  8  Sm.  &  M.  845 ;  The  State  v. 
Smart,  4  Rich.  866;  Commonwealth  v. 
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Stebbins,  8  Gray,  492;  Poindexter  v. 
Commonwealth,  6  Rand.  667  ;  Rex  v. 
Comer,  2  East  P.  C.  616  ;  Rex  v.  Hanger- 
ford,  2  East  P.  C  618 ;  The  State  v. 
Hood,  51  Maine,  868;  Howell  v.  The 
State,  1  Oregon,  241 ;  Schoonover  v.  The 
State,  17  Ohio  State,  294;  The  State  v. 
White,  25  Wis.  869 ;  Harvey  ».  Common- 
wealth, 28  Grat.  941. 

•  Locke  v.  The  State,  82  N.  H.  106; 
Highland  v.  People,  1  Scam.  892;  Ray 
v.  The  State,  1  Greene,  Iowa,  816 ;  The 
State  v.  Redman,  17  Iowa,  829 ;  Miles  p. 
The  State,  8  Texas  Ap.  68.  And  see 
Gilbert  v.  Steadman,  1  Root,  408. 

7  See  the  cases  in  the  last  note ;  also 
observations  in  Cook  v.  The  State,  49 
Missis.  8.  / 
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proof  may  not  have  shown  that  all  were  stolen."  Then,  "  as 
some  were  of  small  and  others  of  greater  value,  the  jury  might 
have  been  satisfied  of  the  guilt  of  the  prisoner  on  the  proof  of 
any  one  having  been  stolen.  The  guilt  might  have  been  con- 
fined to  one  of  less  value  than  five  dollars ;  and,  if  so,  the  sen- 
tence could  not  stand." 1  This,  otherwise  expressed,  is,  that  the 
jury  may  have  gone  counter  to  the  evidence  and  the  instructions 
of  the  court.  The  same  could  be  argued,  with  equal  effect,  of 
any  other  part  of  any  general  verdict.  The  venue — the  aspor- 
tation—  the  felonious  intent:  how  can  it  be  known  that  thev 
passed  on  any  one  of  these,  unless  they  mention  it  specially,  and 
say  they  did  ?  So,  if  this  reasoning  prevails,  each  allegation  of 
every  indictment  must  be  separately  responded  to  in  the  verdict ; 
that  is,  all  verdicts  must  be  special.  But  general  verdicts  have 
been  in  common  use  from  the  early  periods  of  our  law  to  the 
present  day.  Courts,  unaided  by  legislation,  have  no  authority  to 
abolish  what  is  thus  established. 

§  766.    Statutes  requiring  Value  in  Verdiot  —  There   are   States 

wherein  the  statutes,  not  merely  by  indirection,  but  expressly, 
require  the  verdict  to  specify,  in  terms,  the  value  found.2  Under 
some  forms  of  the  provision,  a  verdict,  omitting  this,  is  error  for 
which  it  will  be  set  aside.8  But  where  the  purpose  of  the  statute 
is  merely  to  enable  the  court  to  give  restitution  of  the  property 
or  a  judgment  against  the  defendant  for  its  value,  he,  not  being 
injured  by  the  omission,  cannot,  according  to  what  is  justly  held 
in  Alabama,  complain.4 

§  767.  Part  only  of  Value  proved.  —  It  is  within  principles 
already  explained  to  say,  that,  if  the  jury  are  satisfied  the  de- 
fendant stole  all  the  articles  alleged,  yet  deem  their  values  to 
have  been  less,  they  are  authorized  to  find  a  general  verdict  of 
guilty*  the  difference  in  values  being  immaterial ;  provided  the 
values  proved  sustain  the  same  grade  of  offence  and  punishment 
as  those  averred.6    And  — 

Part  only  of  Oooda  proved. — The  same  is,  in  general,  the  law 

I  Highland  t>.  People,  1  Scam.  89%  894,         '  Ante,  f  696 ;  Armstrong  v.  The  State, 

opinion  by  Smith,  J.    Bee,  further,  at  to  supra. 

the  rerdict  in  this  8tatef  Hildreth  v.  Peo-         «  Jones  v.  The  State,  18  Ala.  168, 167 ; 

pie,  82  111.  86.  Case  v.  The  State,  26  Ala.  17. 

a  Armstrong  v.  The  State,  21  Ohio         »  Ante,  §  716,  761 ;  McCorkle  v.  The 

State,    867,    enacted    subsequently    to  State,  14  Ind.  89.    And  see  The  State  v. 

8choonoYer  v.  The  State,  17  Ohio  State,  Borneo,  2  Nott  4  McC.  441. 
294. 
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where  the  proofs  cover  only  a  part  of  the  articles  charged ;  the 
verdict  may  be  simply  guilty,  unless  the  diminution  affects  the 
grade  of  the  offence  and  punishment.1  But,  contrary  to  this,  it 
was  held  in  Maine,  that,  if  a  part  only  of  several  articles  alleged 
are  proved,  and  thereupon  the  judge  tells  the  jury  they  may 
return  a  general  verdict  of  guilty,  this  is  error  requiring  a  new 
trial,  though  the  punishment  is  the  same  for  the  part  as  for  all. 
The  distinction,  it  was  said,  would  become  important  on  an 
application  for  the  restitution  of  the  stolen  property ;  and  it  was 
so  for  some  other  reasons.2 

§  768.  Otherwise — (Practical  Considerations). — There  are  other 
cases  which  sustain  the  general  view  last  stated ;  resting,  per* 
haps,  on  special  provisions  of  statutory  law  ;8  but  they  show,  that, 
at  least,  it  is  practically  not  well  for  verdicts  to  be  returned  and 
entered,  whereby  a  much  heavier  weight  of  guilt  will  appear  to 
rest  on  the  defendant  than  was  proved.  Considerate  judges,  it 
would  seem,  might  well  request  the  jury  to  avoid  this  by  a 
special  finding. 

Borne  Specific  Artiole  —  (Allegation  and  Proof).  —  If  several  arti- 
cles are  alleged,  the  jury  should,  at  least,  be  all  satisfied  that  the 
defendant  stole  some  particular  one  of  them,  as  foundation  for  a 
general  verdict  of  guilty.4 

§  769.  Otherwise  responsive  —  In  General  —  For  further  views 
as  to  the  form  of  the  verdict,  it  is  perhaps  sufficient  to  refer  again 

1  lb. ;  Alderson  v.  The  State,  2  Texas  opinion  of  the  majority,  delivered  by 
Ap.  10;  Harvey  v.  Commonwealth,  23  Alderson,  B.,  which  held  this  to  be 
Grat.  941.  .  wrong.    Reg.  v.  Bond,  1  Den.  C.  C  617, 

*  The  State  v.  Somerville,  21  Maine,  4  Cox  C.  C.  231,  3  Car.  &  K.  387.  If  this 
20.  sort  of  general  proof  sufficed  in  law,  it 

1  The  State  v.  Windman,  Cheves,  76 ;  could  be  only,  it  seems  to  me,  where  the 

The  State  v.  Bunten,  2  Nott  &  McC.  441 ;  allegation  was  thus  general ;  being  spe- 

The  State  c,  Keren,  1  Strob.  362 ;  The  cific  in  the  descriptive  part,  it  must  be 

State  v.  Herring,  1  Brev.  169.  proved,  or  the  variance  would  be  fatal    A 

*  So  it  was  held  by  the  majority  of  "  sovereign,"  a  "  crown/'  and  a  "  florin  " 
the  English  judges,  in  a  case  where  the  are  different  things ;  and  a  stealing  of 
charge  was  the  larceny  of  great  numbers  one  of  them  is  not  a  stealing  of  another 
of  each  one  of  all  the  current  coins.  The  of  them.  To  be  satisfied  that  the  de- 
proof  showed  a  stealing  of  coin  in  gen-  fendant  took  either  a  crown  or  a  florin  is 
eral,  but  it  did  not  particularize  the  de-  not  to  be  satisfied  that  he  took  the  crown, 
nomination  of  any  one  coin.  The  judge,  or  that  he  took  the  florin.  Plain,  there- 
to save  the  question  of  law,  told  the  jury  fore,  is  it,  that  the  jury  could  not  And 
they  might  And  a  verdict  of  guilty,  if  this  allegation  sustained  by  this  proof, 
satisfied  that  the  defendant  stole  money  Whether  a  different  form  of  the  allega- 
11  consisting  of  some  of  the  coins  mentioned  tion  would  have  been  adequate  is  a  dis- 
in  the  indictment,  although  they  could  not  tinct  question,  not  pertinent  here. 

say  which."    Erie,  J.  dissented  from  the 
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to  the  discussions  of  the  first  volume.1  It  must  be  responsive  to 
the  allegations,  in  a  way  affirmatively  to  show  the  defendant 
guilty.2 

Petit  Larceny. —  A  conviction  for  petit  larceny,  on  an  indict- 
ment for  grand  larceny,  may  be  had ;  even,  if  the  jury  will,  con- 
trary to  the  evidence.8  But,  if  the  indictment  is  joint  against 
two,  for  the  larceny  of  the  same  goods,  and  the  jury  find  that 
each  stole  all,  they  cannot  reduce  the  value  as  to  one,  and  not  as 
to  the  other,  finding  the  one  guilty  of  petit  larceny  and  the  other 
of  grand ;  because  this  would  be  repugnant.4 

III.   Other  Questions. 

§  770.  The  County.  —  In  the  first  volume,5  and  in  another  place 
in  this  chapter,6  we  saw  in  what  county  the  prosecution  is  to  be 
carried  on.' 

Farther  Questions — of  practice  are  sufficiently  discussed  in  the 
first  volume. 


1  Vol.  I.  §  1001  et  seq. ;  Common- 
wealth v.  Stebbins,  8  Gray,  492;  The 
State  v.  Bond,  8  Iowa,  640 ;  Shaw  v.  The 
State,  40  Ga.  120 ;  McEntee  v.  The  State, 
24  Wis.  43 ;  Fallon  v.  People,  2  Abb.  Ap. 
88. 

'  Warren  v.  The  State,  1  Greene, 
Iowa,  106. 

•  The  State  v.  Bennet,  2  Tread.  698, 
8  Brer.  615.  And  tee  The  8tate  v. 
Wood,  1  Mill,  29 ;  The  State  v.  Murphy, 
8  Blackf .  498 ;  Stroop  v.  Commonwealth, 
1  Rob.  Va.  764 ;  Doty  v.  The  8tate,  6 
Blackf.  629;  The  State  v.  Spurgin,  1 
McCord,  262. 


«  The  State  v.  Wilson,  8  McCord,  187. 
The  following  form  of  the  verdict  has 
been  adjudged  adequate :  "  We,  the  jury, 
find  the  prisoner,  Rich'd  Poindexter, 
guilty  of  petty  larceny."  Poindexter  v. 
Commonwealth,  6  Rand.  667. 

*  Vol.  1. 1 46  et  seq.,  69,  60. 

•  Ante,  §  727. 

7  And  see  Rex  v.  Simmonds,  1  Moody, 
408 ;  People  v.  Honeyman,  8  Denio,  121 ; 
Reg.  v.  Hinley,  2  Moody  &  R.  524.  As 
to  larceny  in  one  State  or. country  and 
the  goods  carried  by  the  thief  into  an- 
other, see  Crim.  Law,  L  1 187-142;  ante, 
J  727;  Vol.  I.  J  69,  60. 
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CHAPTER  XLIL 

LARCENY,  COMPOUND.1 

§  771.    Introduction. 
772-774.    General  Doctrine. 
776-776  a.  Larcenies  by  Particular  daises. 
777-779.    From  Particular  Places. 
780.    From  the  Person. 

§  771.  How  the  Chapter  divided!  —  We  shall  consider,  I.  The 
General  Doctrine ;  II.  Larcenies  by  Particular  Classes  of  Per- 
sons ;  III.  Larcenies  from  Particular  Places  ;  IV.  Larcenies 
from  the  Person. 

I.    The  General  Doctrine. 

§  772.  In  General,  of  Indlotment.  —  A  compound  larceny  is  a 
larceny  aggravated  by  some  attendant  fact,  which,  in  law,  in- 
creases its  enormity.2  Therefore  the  indictment  for  it  consists  of 
the  ordinary  allegations  in  simple  larceny  enlarged  by  the  aver- 
ment of  the  special  fact.8    Still,  — 

§  773.  Entirely  on  Statute  —  (Robbing  Mail).  —  Sometimes  a 
statute  is  in  terms  which  are  construed  to  create  a  new  larceny 
throughout,  similar  to  the  compound  one.  Then  the  averments 
throughout  should  simply  follow  the  statute.  Thus,  in  an  Irish 
case,  an  indictment  for  robbing  a  mail-bag  of  letters  was  held 
good,  though  it  omitted  the  common-law  averment  of  asporta- 
tion;  for,  the  judges  deemed,  "the  statute  constituted  a  new 
species  of  offence,  and  did  not  refer  certain  acts  to  a  known  spe- 
cies of  crime."  And  this  indictment  covered  entire  the  statutory 
words.4 

i  For  the  law  of  this  title,  see  Crim.  ed.  888,  807,  416,  422,  421,  488-441, 444- 

Law,  II.  §  892  et  seq.    And  see  Stat  446,  467 ;  Beery  v.  United  States,  2  Col. 

Crimes,  §  413-429.  Ter.  186 ;  Bex  v.  Somerton,  7  B.  &  C. 

>  Crim.  Law,  IL  §  892,  898.  468. 

1  See,  for  forms,  3  Chit.  Crim.  Law,         «  Bex  v.  Bossiter,  Jebb,  60,  61. 
984-968;  Archb.  Crim.  PI.  &  Et.  19th 
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§  774.  Evidenoe.  —  The  evidence  consists  merely  of  proving 
the  larceny,  as  explained  in  a  preceding  chapter,  and  the  special 
fact.    Hence,  — 

For  this  Chapter.  —  Little  remains  for  this  chapter.  It  will 
barely  compensate  us  to  pass  rapidly  through  its  remaining 
sub-titles. 


II.  Larcenies  by  Particular  (Haste*  of  Persons. 

§  775.  By  Clerk  or  Servant  —  (indictment).  —  If  the  aggrava- 
tion consists  of  the  fact  that  the  defendant  was  a  clerk  or  servant 
of  the  owner  of  the  goods  stolen,  —  as,  in  England,  under  7  &  8 
Geo.  4,  c.  29,  §  46  (re-enacted  in  24  &  25  Vict.  c.  96,  §  67), 
which  made  it  punishable  "  if  any  clerk  or  servant  shall  steal  any 
chattel,  money,  or  valuable  security,  belonging  to  or  in  the  pos- 
session or  power  of  his  master,"  —  it  was  an  approved  form  to  say, 
that  the  defendant,  A,  at  a  time  and  place,  "  was  clerk  to  B,  and 
that  the  said  A,  afterwards,  and  whilst  he  was  such  clerk  to  the 
said  B,  as  aforesaid,  on,  &c.  [or,  on  the  day  and  year  aforesaid], 
at,  Ac.  [such  and  such  goods,  of  the  value  of,  &c.  as  in  simple  lar- 
ceny], of  and  belonging  to  the  said  B,  his  master,  then  and  there 
being  found  [or,  in  the  possession  and  power  of  the  said  B,  his 
master,  then  and  there  being],  then  and  there  feloniously  did 
steal,  take,  and  carry  away." x 

§  776.  Bvidenoe.  —  The  legal  relation  of  clerk  and  master  must 
be  proved,2  together  with  the  master's  relation  to  the  goods,  re- 
quired by  the  statute  ; 8  that  is,  his  ownership,  his  possession,  or 
his  power  over  them.  To  this,  the  same  proof  of  the  larceny  as 
in  other  cases  should  be  added. 

§  776  a.  By  Foet-offloe  Employees.  —  The  like  principles  govern 
the  indictment  and  proofs,  against  the  various  post-office  em- 
ployees, for  larcenies  and  embezzlements,  contrary  to  the  statutes.4 


1  Archb.  (Mm.  PI.  &  Ev.  10th  Lond.  ed. 
194.  In  the  19th  ed.  883,  this  form  is 
varied  to  suit  the  present  English  prac- 
tice. And  see  Rex  v.  Somerton,  7  B.  & 
C.  403. 

1  Ante,  §  841 ;  Crim.  Law,  II.  §  832- 
861 ;  Stat.  Crimes,  §  271 ;  Rex  v.  Hay- 
don,  7  Car.  &  P.  446 ;  Quarman  v.  Bur- 
nett, 6M.&W.  499. 

•  Rex  v.  Sullens,  1  Moody,  129;  Rex 
v.  Murray,  I  Moody,  276. 


*  United  States  v.  Patterson,  6  Mo- 
Lean,  466;  United  States  v.  Okie,  6 
Blatch.  616;  United  States  v.  Laws,  2 
Lowell,  116;  United  States  v.  Jenther, 
18  Blatch.  886;  United  States  v.  Taylor, 
1  Hughes,  614 ;  United  States  v.  Winter, 
13  Blatch.  888;  United  States  v.  Lancas- 
ter, 2  McLean,  481 ;  Farnura  v.  United 
States,  1  Col.  Ter.  809;  United  States,  v. 
Clark,  Crabbe,  6S4 ;  Goodwin's  Case,  1 
Lewin,  100. 
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III.  Larcenies  from  Particular  Places. 

§  777.  Breaking  into  Church  and  Stealing.  —  In  England,  under 
7  &  8  Geo.  4,  c.  29,  §  10  (re-enacted  in  24  &  25  Vict.  c.  96,  §  50), 
it  was  punishable  specially  to  "  break  and  enter  any  church  or 
chapel,  and  steal  therein  any  chattel ; "  and  an  approved  form  of 
the  indictment  was,  that,  at  a  time  and  place,  the  defendant 
"the  church  of  the  said  parish  [or,  a  certain  chapel],  there  situ- 
ate, feloniously  did  break  and  enter,  and  then  and  there,  in  the 
said  church,  one  silver  cup  of  the  value  of,  &c,  of  the  chattels  of 
the  parishioners  of  the  said  parish,  in  the  said  church  then  and 
there  being  found,  then  and  there  feloniously  and  sacrilegiously 
did  steal,  take,  and  carry  away."  x 

§  778.  Laroeny  from  Dwelling-house.  —  The  indictment  for  lar- 
eeny  from  a  dwelling-house  is  similar  to  the  above  ;  the  allega- 
tion of  a  breaking  and  entering  being  required  or  not,  according 
to  the  terms  of  the  statute.2  The  ownership  of  the  dwelling- 
house,  as  well  as  of  the  goods,  must  be  averred,  and  proved  as 
laid ;  but  if,  in  the  former,  there  is  a  variance  between  allegation 
and  proof,  a  conviction  for  the  simple  larceny  will  be  good.8 

"  Put  in  Fear."  —  If  the  statutory  offence  consists,  in  part,  of 
putting  persons  in  the  house  in  fear,  the  allegation  must  further 
show  that  the  defendant  did  this.4 

§  779.  Prom  *  Bunding."  —  Where  the  words  of  the  statute  were 
" in  any  building"  it  was  held  inadequate  to  say,  in  allegation, 
"  in  the  refreshment  saloon  of,"  &c,  not  adding  that  this  refresh- 
ment saloon  was  a  "  building."  On  conviction,  therefore,  the 
sentence  was  only  for  simple  larceny.6    Also,  — 

Worda  of  Statute. —  The  indictment  must  adequately  cover  the 
statutory  terms.6 


1  Archb.  Crim.  PI.  &  Ev.  10th  Lend.  '  Commonwealth  v.  Mahar,  8  Gray, 

ed.  286.  469.    For  an  adequate  form,  see  Com- 

<  Berry  v.  The  State,  10  Ga.  611;  mon wealth  v.  Smith,  111  Mass.  429.    And 

Campbell  v.  Reg.   11  Q.  B.   799,  800;  see  Inman  v.  The  State,  54  Ga.  219; 

Commonwealth  v.  Curtis,  11  Pick.  184;  Middleton  o.The  State,  68  Ga.  248;  Irrin 

Hill  v.  The  State,  41  Texas,  167.  v.  The  State,  87  Texas,  412. 

8  Rex  v.  Woodward,  1  Leach,  4th  ed.  *  Reg.  v.  Smith,  2  Moody  &  R.  116. 

253,  note ;  Rex  v.  White,  1  Leach,  4th  And  see  Callahan  v.  The  State,  41  Texas, 

ed.  262.  48. 

«  Rex  v.  Etherington,  2  Leach,  4th  ed. 
671,  2  East  P.  C.  686. 
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IV.  Larcenies  from  the  Person. 

§  780.  Indlotment  —  It  is  the  common  and  approved  form 
merely  to  introduce  among  the  allegations  of  a  simple  larceny  the 
words  "  from  the  person ; "  as,  after  mentioning  the  goods  and 
their  values,  to  proceed:  "from  the  person  of  the  said  B,  feloni- 
ously did  take,  steal,  and  carry  away." l 

Bvidenoe.  -7—  Some  questions  of  evidence  and  variance  have 
arisen,  but  they  present  nothing  which  is  not  obvious.3 

1  Archb.  Crim.  PI.  &  Ev.  18th  ed.  366 ;         *  Beg.  v.  Wilkins,  10  Cox  C.  C.  863 ; 

8chants  v.  The  State,  17  Wis.  251;  Peo-  King  v.  The  State,  54  Ga.  184;  People 

pie  v.  Fallon,  6  Parker  C.  C.  256 ;  Fallon  v.  Morrigan,  29  Mich.  4 ;  De  Gaultie  v. 

v.  People,  2  Abb.  Ap.  88.  The  State,  81  Texas,  82. 


For  LEWDNESS,  see  Bawdt-housb  ;  Exposure  of  Person,  &c.    And  see  rad- 
ons titles  in  Stat  Crimes. 
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CHAPTER  XLIIL 

LIBEL  AND  BLANDER.1 

(  781, 782.    Introduction. 
788-794.    Indictment  generally  and  for  libelling  Individuals. 
794  a-798.  Indictment  specially  at  to  other  Libels. 
799-804.    The  Evidence. 
806-806  a.  Questions  of  Practice. 
807-811.    Oral  Words. 

§  781.  Compared  with  Civil  Suit.  —  There  are  analogies  between 
the  civil  and  criminal  suits  for  libel,  helpful  in  the  latter.  Some 
of  them  will  be  suggested,  as  we  proceed,  in  references  to  civil 
cases ;  others  will  occur  to  the  reader. 

§  782.  How  the  Chapter  divided.  —  We  shall  consider,  I.  The 
Indictment  generally  and  as  to  Writings  libelling  Individuals ; 
II.  The  Indictment  specially  as  to  other  Forms  of  Libel ;  III.  The 
Evidence  ;  IV.  Questions  of  Practice ;   V.  Oral  Words. 

I.    The  Indictment  generally  and  as  to  Writing*  libelling  Indi- 
viduals. 

§  788.  Form  of  Indictment  —  Criminal  prosecutions  for  libel 
were  more  resorted  to  in  former  times,  when  passion  and  preju- 
dice influenced  even  the  allegations  of  the  indictment,  than  now. 
Therefore  the  precedents  for  it,  appearing  in  our  books,  are  not 
in  general  modern ;  and  they  contain  more  or  less  that  is  alike 
needless  and  to  good  taste  offensive.  Chitty  has  a  form  declar- 
ing that  the  defendant  made  the  publication  "  not  having  the 
fear  of  God  before  his  eyes,  but  being  moved  by  the  instigation 
of  the  devil;  "s  and  most  of  our  precedents  aver,  that  he  did  it 
*•  with  force  and  arms,"  —  words  not  only  useless,8  but  ridicu- 

i  For  the  law  of  this  tide,  see  Crim.  '  Vol.  I.  {  602;  Bex  v.  Burks,  7  T. 
Law,  II.  §906.  B.  4. 

>  8  Chit.   Crim.   Law,  878.     As  to 
which,  see  Vol.  L  §  601. 
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lously  inappropriate.  Not  thus  inappropriate  or  altogether  ab- 
surd is  a  sort  of  introductory  malediction  of  the  defendant,  still 
retained  in  our  forms;  as,  in  the  late  expurgated  editions  of 
Archbold,  it  is  set  down  for  the  pleader  to  say,  after  the  manner 
of  former  ages,  that  the  defendant,  "  contriving,  and  unlawfully, 
wickedly,  and  maliciously  intending  to  injure,  vilify,  and  preju- 
dice one  B,  and  to  deprive  him  of  his  good  name,  fame,  credit, 
and  reputation,  and  to  bring  him  into  public  contempt,  scandal, 
infamy,  and  disgrace,"  did,  &c.  proceeding  to  allege  the  doings 
and  intent  which  in  law  constitute  the  offence.1  But  plainly 
this  introduction  is  useless,2  hence  the  better  practice  is  to  omit 
it.  The  material  allegations  may  be,  that,  at  a  time  and  place, 
A,  the  defendant,  unlawfully  and  maliciously  did  write  and  pub- 
lish,8 of  and  concerning  one  B,  and  of  and  concerning  [here  set 
out  such  facts  as  may  be  necessary  to  a  due  understanding  of  the 
libel  and  the  innuendoes  to  be  introduced  into  the  recitation  of 
it],  a  false,  scandalous,  and  malicious  libel  [adding,  if  the  pleader 
chopses,  "  in  the  form  of  a  book,"  or  "  in  the  form  of  a  hand- 
bill," or  "  in  the  form  of  a  letter,"  &c,  but  nothing  of  this  is 
believed  to  be  necessary],  of  the  tenor  following  [or,  if  not  all 
the  lilrellous  publication  is  to  be  given,  say,  "  one  part  whereof 
is  of  the  tenor  following,"  setting  out  the  words,  with  the  need- 
ful innuendoes ;  u  another  part  whereof  is  of  the  tenor  following," 
and  so  on],  setting  out  the  words  and  figures  accurately,  and  ex- 
plaining them  by  innuendoes  when  necessary ;  he,  the  said  A, 
then  and  there  well  knowing  the  said  scandalous  and  malicious 
libel  to  be  false,  an  averment4  which  would  seem  not  to  be 
necessary.6 

§  784.  Nam©  of  Person  idbeUed. — It  is  perceived  that  the  name 


i  Archb.  Crim.  PL  &  Ev.  19th  ed.  916. 
All  the  late  editions  of  this  work  of  Arch- 
bold's  are  by  other  editors.  In  hit  New 
Crim.  Law  Proced.  816.  the  author  him- 
self omits  this  allegation. 

*  Ante,  |  904,  401,  note;  Coleman  v. 
Southwick,  9  Johns.  46. 

1  It  is  not  unfrequently  added  here, 
"and  cause  and  procure  to  be  written 
and  published."  These  words,  when 
thns  coupled  to  the  others  by  "and,1'  are 
not  legally  objectionable.  They  do  not 
make  the  count  double.  But  it  is  prac- 
tically better  to  omit  them.  Vol.  I.  §  484, 
486,  486;  ante,  f  224,  488,  647. 


*  Hunt  v.  Bennett,  19  N.  T.  178, 176 ; 
The  State  v.  Barnes,  32  Maine,  630;  Rowe 
v.  Roach,  1  M.  &  8.  804. 

'  Archb.  Crim.  PL  4  £▼.  ut  sup., 
Archb.  New  Crim.  Proced.  ut  sup.;  8 
Chit.  Crim.  Law,  utsup. ;  Commonwealth 
v.  Morgan,  107  Mass.  199;  Tabart  v.  Tip- 
per, 1  Camp.  860,  863;  Reg.  tr.  Yates,  12 
Cox  C.  C.  288,  4  Eng.  Rep.  628 ;  Lake  v. 
King,  1  Saund.  Wms.  ed.  120  and  note ; 
Anonymous,  Trem.  P.  C.  68 ;  Rex  v. 
Home,  Cowp.  672, 20  Howell  St.  Tr.  661 ; 
Lawson  v.  Hicks,  88  Ala.  279;  Reid  ». 
The  State,  68  Ala.  402. 
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of  the  libelled  person  is  alleged.  This  is  done  more  nearly  after 
the  manner  in  forgery l  than  in  larceny ;  as,  if  the  libel  is  on 
numbers  of  persons,  the  names  of  all  are  not  indispensable.2 

Addition  —  Residence  —  Office.  —  No  addition  to  the  name,  or 
mention  of  the  place  of  residence  is  required.8  But  if  the  libel  is 
for  the  misconduct  of  such  person  in  an  office  which  he  holds,  his 
official  character  should  be  averred.* 

"  Did  write  "  — "  Publish."  —  To  charge  that  the  defendant  pub- 
lished the  libel,  not  saying  that  he  also  wrote  it,  is  adequate.3  The 
effect  of  the  word  "  write  "  alone  is  not  so  clear  on  the  authori- 
ties. In  principle,  in  connection  only  with  the  allegations  in  the 
above  form,  it  will  not  suffice ;  but  to  charge  that  he  wrote  the 
libel  with  the  intent  to  publish  it  will  be  good.6    So,  — 

DeUvered  only  to  Person  libeUed.  —  Though  it  is  indictable  sim- 
ply to  write  of  one  a  libel  and  send  it  to  him,  publishing  it  to  no 
third  person ; 7  yet,  in  this  case,  the  averment  should  be  added, 
that  the  defendant  intended  thereby  to  provoke  him  to  a  breach 
of  the  peace.8 

§  785.  Colloquium  —  "  Of  and  concerning "  Person  libelled.  —  It 
must  always  be  averred,  either  in  terms  or  by  their  equivalent, 
that  the  libellous  words  were  "  of  and  concerning  "  the  defamed 
person.9    And,  — 

§  786.  "Of  and  concerning"  Subject.  —  Not  always,10  but  where 
the  words,  to  appear  affirmatively  complete  and  full  as  a  libel, 
must  be  contemplated  in  connection  with  some  extrinsic  fact  or 
matter  to  which  they  refer,  or  of  which  they  are  the  subject,  or 
which  otherwise  is  essential  to  an  adequate  comprehension  of  their 
import,  such  extrinsic  fact  or  matter  must  be  laid  under  the  phrase 
"  of  and  concerning,"  or  its  equivalent.  The  form  of  averment 
must  be  direct.    To  put  it  as  innuendo  will  not  suffice.11    Now,  — 

1  Ante,  §  420,  424.  *  The  State  v.  Brownlow,  7  Humph 

*  Rex  v.  Griffin,  7  Mod.  197.  63;  Rex  v.  Msraden.  4  M.  &  S.  164;  The 

*  Ante,  §  606  and  note,  718 ;  The  State  v.  Henderson,  1  Rich.  179.  And 
State  v.  Barnes,  82  Maine,  680 ;  Common-  see  Kills  v.  Kimball,  16  Pick.  182;  Wil- 
wealth  v.  Varney,  10  Cueh.  402.  son  o.  Hamilton,  9  Rich.  882.    See,  for 

*  Rex  v.  Hatfield,  4  Car.  &  P.  244.  words  adjudged  adequate  as  an  equiva- 

*  Taylor  v.  The  State,  4  Ga.  14;  Rex  lent,  Taylor  v.  The  State,  4  Ga.  14.  For 
v.  Hunt,  2  Camp.  688.  words  adjudged  not  to  he  an  equiyalent, 

*  Crim.  Law,  II.  §  926,  927,  948,  949.  see  Rex  v.  Marsden,  4  M.  &  S.  164. 

1  Crim.  Law,  II.  §  927.  l0  Croswell  v.  Weed,  26  Wend.  621. 

'  Vol.  I.  §  621^note;  Rex  V.Wegener,  "  The  State  v.  Neese,  N.  C.  Term  It. 

2  Stark.  246;  Hodges  v.  The  State,  6  370;  The  State  v.  Henderson,  1  Rich. 

Humph.  112.  179;  The  State  v.  Atkins,  42  Vt  252: 
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§  787.  The  Principle  —  (Libellous  Quality  appearing).  —  The 
principle  governing  these  cases  is,  that,  in  libel,  as  in  every  other 
offence,  so  much  must  be  averred  against  the  defendant  as  will, 
prima  facie,  show  him  fully  to  merit  the  law's  punishment.1 
This,  if  given  in  a  form  sufficiently  specific  and  in  detail,  will 
suffice,  but  never  any  thing  less.1    Thus,  — 

§  788.  Latent  Meaning.  —  Where  the  words  are  libellous  only 
by  reason  of  some  latent  meaning,  averments  must  be  made  to 
render  such  meaning  palpable.8 

§  789.  Tenor.  —  The  setting  out  of  the  libel  by  its  substance  is 
not  adequate ;  it  must  be,  and,  in  the  introductory  averments,  pro- 
fess to  be,  by  its  tenor,4  —  distinctions  already  explained.5    But,  — 

§  790.  Too  obaoene  for  Tenor. — As  already  seen,6  by  the  Ameri- 
can doctrine,  a  libel  too  obscene  to  appear  with  decency  on  the 
records  of  the  court  may  be  described  in  a  more  general  way,  and 
then  an  averment  of  the  too  great  obscenity  of  its  words  will  be 
accepted  instead  of  their  tenor.  Yet,  in  the  absence  of  such 
averment,  their  tenor  must  be  given.7  This  question  latterly 
arising  in  England,  the  Court  of  Queen's  Bench  sustained  an  in- 
dictment which  charged  simply  the  publishing  of  "a  certain 
indecent,  lewd,  filthy,  and  obscene  libel,  to  wit,  a  certain  inde- 

Miller  o.  Maxwell,  16  Wend.  0;  Dayis  v.  68;  The  State  v.  Goodman,  6  Rich.  887; 
Dayis,  1  Nott  &  McC.  290;  Wilson  v.  Commonwealth  v.  Wright,  1  Cush.  46; 
Hamilton,  9  Rich.  882;  Chenery  v.  Good-  Commonwealth  v.  Tarbox,  1  Cush.  66; 
rich,  98  Mass.  224 ;  Goodrich  v.  Davis,  11  McNair  v.  People,  89  111.  441;  Clay  v. 
Met.  478,  480 ;  Caldwell  v.  Raymond,  2  People,  86  111.  147  ;  Wright  v.  ClemenU, 
Abb.  Pr.  198;  Rex  v.  Home,  Cowp.  672,  8  B.  &  Aid.  608;  Wood  v.  Brown,  6 
4  Bro.  P.  C.  868 ;  Rex  v.  Roatewell,  2  Taunt.  169 ;  Winter  v.  Donovan,  8  Gill, 
Show.  411.  *  870 ;  Whitaker  r.  Freeman,  1  Dev.  271  ; 
'  VoL  I.  }  77  et  teq.,  98  a,  826,  826,  Bagley  v.  Johnston,  4  Rich.  22  ;  Newton 
881,  608,  609,  618,  619,  and  many  other  v.  Stubbs,  2  Show.  486  ;  Zenobio  v.  Ax- 
places,  tell,  6  T.  R.  162 ;  Cook  v.  Cox,  8  M.  &  S.  ' 

*  Melton  v.  The  State,  3  Humph.  889 ;  110,  116. 

Rex  v.  Rossewell,  2  Show.  411 ;  Reg.  v.         »  VoL  1. 1  669-668 ;  ante,  §  408-406. 
Gregory,  8  Q.  B.  608 ;  Cox  v.  Thomason,         *  Vol.  I.  §  496. 
2  Tyrw.  411,  2  Cromp.  &  J.  862;  Rex  v.         1  Commonwealth  v.  Tarbox,  1  Cush. 

Dean  of  St.  Asaph,  21  Howell  8t.  Tr.  66 ;    The  State  v.  Brown,  27  Vt.  619 ; 

847, 1044;  Croswell  v.  Weed,  26  Wend.  Commonwealth  v.  Holmes,  17  Mass.  886; 

621.  McNair  v.  People,  89  111.  441 ;  People  v. 

»  The  Bute  v.  Henderson,  1  Rich.  179;  Hallenbeck,  62  How.  Pr.  602.    And  see 

The  State  v.  White,  6  Ire.  418 ;  Rex  v.  The  State  v.  Hanson,  28  Texas,  282 ; 

Burdett,  4  B.  &  Aid.  814 ;  Lewis  v.  Soule,  People  i».  Girardin,  1  Mich.  90.    From 

8  Mich.  614 ;  Miller  v.  Maxwell,  16  Wend,  the  last-cited  case,  even  the  arerment  of 

9 ;  Wilson  v.  Hamilton,  9  Rich.  882.  the  excuse  might  seem  not  to  be  required. 

*  Rex  v.  Beare,  1  Ld.   Raym.  414 ;  But  this,  if  meant,  is  contrary  alike  to  the 
Commonwealth  v.  Sweney,  10  8.  &  R.  other  decisions  and  to  correct  principle. 
178 ;  The  State  v.  Brownlow,  7  Humph. 
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cent,  lewd,  filthy,  bawdy,  and  obscene  book,  called  4  Fruits  of 
Philosophy,'  thereby  contaminating,"  &c.  the  public  morals ;  set- 
ting out  no  words,  and  averring  no  reason  for  the  omission.1 
But,  on  appeal,  the  decision  was  reversed.  Three  judges  deliv- 
ered opinions ;  and,  though  the  question  of  accepting  in  excuse 
the  American  averment  of  too  great  obscenity  was  not  before  the 
court,  the  indictment  containing  no  such  averment,  each  of  these 
judges  expressed  emphatically  his  dissent.  The  predominant 
idea  seemed  to  be,  that  justice  requires  the  words  equally  of 
obscene  libels  as  of  others,  and  that  nothing  essential  to  the  jus- 
tice of  a  cause  can  pollute  the  judicial  record.3 

§  791.  Whole  or  Part  of  Libel  —  The  indictment  need  set  out 
no  more  of  the  libellous  publication  than  the  prosecutor  will  rely 
on  at  the  trial.  Then,  if  the  defendant  claims  that  other  parts 
qualify  those  recited,  he  may  have  them  read  to  the  jury.8  It  is 
not  objectionable,  therefore,  to  omit  from  the  recital  a  date  and 
signature  appearing  at  the  end  of  the  libel.1  But  an  omission 
which  varies  the  sense  of  the  parts  set  out  will  be  fatal  at  the 
hearing.5  If  the  parts  set  out  do  not  constitute  a  libel,  the  defect 
cannot  be  supplied  from  other  parts.6 

§  792.  How?  —  The  parts,  like  the  whole,  must  be  set  out 
correctly.7  We  have  seen  what  is  the  judicious  form  for  intro- 
ducing the  parts.8 

When  In  Foreign  Language.  —  When  the  libel  is  in  a  foreign 
language,  the  averments  must  be  as  already  explained.9 

§  793.   Innuendoes.  —  An  innuendo  is  an  explanatory  averment 


1  Reg.  v.  Bradlaugh,  2  Q.  B.  D.  669,  21 
Eng.  Rep.  269. 

•J  Bradlaugh  v.  Reg.  3  Q.  B.  D.  607. 
The  reasoning  in  Rex  v.  Carlile,  8  B.  & 
Aid.  167,  not  on  this  exact  question, 
seems  in  accord  with  this  riew. 

>  Rex  v.  Bear,  2  Salk.  417 ;  Weir  v. 
Hobs,  6  Ala.  881 ;  McCoombs  v.  Turtle, 
5  Blackf .  431 ;  Rutherford  v.  Evans,  6 
Bing.  451,  4  Car.  &  P.  74. 

4  Commonwealth  v.  Harmon,  2  Gray, 
289 ;  Rex  v.  Lambert,  2  Camp.  398.  And 
see  Rex  v.  Johnson,  2  Show.  488 ;  Walker 
v.  Brogden,  19  C.  B.  n.  s.  66.  In  this 
way,  the  trial  is,  and  it  should  be  in  fact, 
upon  the  entire  writing,  not  upon  a  part. 
Morehead  v.  Jones,  2  B.  Monr.  210.  This 
may  even  extend   to  other  papers,  to 
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which  the  writing  refers.  Rex  v.  81an?y, 
6  Car.  &  P.  218. 

6  Cartwright  v.  Wright,  6  B.  &  Aid.  615. 
And  see  Bell  v.  Byrne,  18  East,  554. 

*  Commonwealth  v.  Snelling,  Thacher 
dim.  Cas.  818. 

?  Archb.  Crira,  PI.  &  Et.  10th  Lond. 
ed.  625,  referring  to  Wright  v.  Clements, 
8  B.  &  Aid.  508  ;  Tabart  v.  Tipper,  1 
Camp.  850;  Cartwright  v.  Wright,  1  D. 
&R.280. 

8  Ante,  §  788 ;  Archb.  ut  sup. ;  Lake 
v.  King,  1  Saund.  Wms.  ed.  120  and  note; 
Tabart  r.  Tipper,  1  Camp.  850,  868. 

'  Vol.  I.  §  664;  Zenobio  v.  Axtell,  0 
T.  R.  162 ;  Rex  v.  Peltier,  28  Howell  St. 
Tr.  629 ;  Kiene  v.  Ruff,  1  Iowa,  482; 
Hickley  v.  Grosjean,  6  Blackf.  861. 
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of  the  meaning.1  It  charges  no  fact,  and  it  does  not  admit  of 
being  sustained  by  evidence.8  The  pleader,  having  in  the  collo- 
quium* and  elsewhere  stated  all  the  extrinsic  and  other  facts 
desired,  introduces  into  his  recitation  of  the  libellous  words,  when 
necessary,  the  expression  "  meaning  "  so  and  so,  and  this  is  called 
an  innuendo.  Alleging  nothing,  it  neither  adds  to  nor  qualifies  any 
previous  allegation.4  But  if,  for  example,  a  word  has  two  significa- 
tions, and  the  preceding  averments  have  laid  the  foundation  for 
the  one  claimed,  the  innuendo  may  say  that  this  is  the  one  meant.5 
§  794.  When,  —  When  the  meaning  and  application  of  the 
words  claimed  to  be  libellous  are  plain,  no  innuendo  is  required.6 
But  the  doctrine  appears  to  be,  that,  in  all  cases  wherein  the  alle- 
gation of  extrinsic  facts  is  necessary  in  explanation  of  the  libel, 
there  must  be  an  innuendo,  the  effect  whereof  is  to  connect  those 
facts  and  it,  unless  the  connection  is  supplied  by  the  other  allega- 
tions.7 And  where  the  innuendo  is  purely  explanatory,  not  going 
beyond  what  is  alleged,  whether  necessarily  introduced  or  not,8 
the  jury  must  be  able  to  give  to  the  libel,  or  to  some  part  of  it 
sufficient  to  constitute  the  offence,  the  meaning  which  the  pleader 
does,  to  justify  a  conviction.9  On  the  other  hand,  an  innuendo 
introducing  new  and  superfluous  matter,10  or  repugnant  and  in- 
sensible,11 may  be  rejected  as  surplusage.12 

1  Rex  v.  Greepe,  2  8alk.  518 ;  •  o.  notn.  7  i  Chit.  PI.  407 ;  Goldstein  v.  Fobs,  6 

Rex  v.  Griepe,  1  Ld.  Raym.  256,  259,  12  B.  &  C  154 ;  Clement  v.  Fisher,  7  B.  &  C. 

Mod.  139;  Rex  p.  Home,  Cowp.  672, 684 ;  459;   Rex  v.  Maraden,  4  M.  &  8.  164; 

Goldstein  v.  Foss,  6  B.  &  C.  154,  159 ;  Williams  v.  Gardiner,  1  M.  &  W.  245 ; 

Van  Vechten  v.  Hopkins,  5  Johns.  211 ;  Smith  v.  Gaffard,  33  Ala.  168 ;  Brittain  v. 

Blaisdell  v.  Raymond,  4  Abb.  Pr.  446, 14  Allen,  3  Dev.  167 ;  Lindsey  v.  Smith,  7 

How.  Pr.  265.  Johns.  359. 

»  The  State  v.  Henderson,  1  Rich.  179 ;  >  But  see  Gage  v.  Shelton,  3  Rich.  242. 

Van  Vechten  v.  Hopkins,  5  Johns.  211,  »  Smith  v.  Carey,  8  Camp.  461 ;  Day 

&24.  v.  Robinson,  1  A.  &  E.  554,  558 ;  Sellers 

*  Ante,  |  785,  786.  p.  Till,  4  B.  &  C  655;  Prudhomme  v. 

*  Rex  v.  Alderton,  Say.  280;  Thomas  Fraser,  2  A.  &  E.  646;  note  to  Craft  v. 
v.  Axworth,  Hob.  2/;  James  v.  Rutlech,  Boite,  1  Saund.  6th  ed.  241,  248,  248  a, 
4  Co.  17  a;  Anonymous,  11  Mod.  220;  and  other  cases  there  cited;  Dottarer  v. 
Rex  v,  Rosewell,  8  Mod.  68 ;  Harrison  v.  Bushey,  4  Harris,  Pa.  204. 
Thornborough,  10  Mod.  196;  Gosling  v.  l0  Roberts  v.  Cambden,  9  East,  93; 
Morgan,  8  Casey,  Pa.  273  ;  Emery  v.  Wilner  v.  Hold,  Cro.  Car.  489 ;  Thomas 
Prescott,  54  Maine,  889.  v.  Croswell,  7  Johns.  264, 272;  The  State 

*  Gosling  v.  Morgan,  8  Casey,  Pa.  278 ;  v.  Farley,  4  McCord,  817. 
Griffiths  v.  Lewis,  8  Q.  B.  841 ;  Boydell  u  Smith  v.  Cooker,  Cro.  Car.  612. 

9.  Jones,  4  M.  &  W.  446.  "  Restated.— Archbold  has  illustrated 

*  Rex  v.  Home,  Cowp.  672, 678 ;  Wool-  the  doctrine  of  the  innuendo  thus :  "  In  an 
Both  v.  Meadows,  6  East,  463,  469 ;  Gage  action  on  the  case  against  a  man  for  say- 
v.  Shelton,  3  Rich.  242.  ing  of  another  '  he  has  burnt  my  barn/ 
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II.  The  Indictment  specially  as  to  other  Forms  of  Libel. 
§  794  a.  Obscene  Libel*  —  Written  obscenity  is  punishable,  as 

the  plaintiff  cannot,  by  way  of  innuendo,  tax  upon  the  merchants  than  the  duties 

say,  '  meaning  my  barn  full  of  corn ; '  raised  by  Parliament ' ;   in  order  to  ex- 

Barham  v.  Nethersal,  4  Co.  20  a ;  be-  plain  what  was  meant  by  the  navy,  the 

cause  this  is  not  an  explanation  derived  introductory    part    of   the    information 

from  any  thing  which  preceded  it  on  the  charged  the  libel  to  have  been  written 

record,  but  from  the  statement  of  an  ex-  *  of  and  concerning  the  royal  navy  of  this 

trinsic  fact  which   had  not  previously  kingdom,  and    the  government  of   the 

been  stated.    But  if,  in  the  introductory  said  navy  ' ;    and  when,  in  stating  the 

part   of   the   declaration,  it   had    been  libel,  it   came  to    the  word   'navy/  it 

averred  that  the  defendant  had  a  barn  explained    it    by    an    innuendo,    thus: 

full  of  corn,  and  that,  in  a  discourse  about  *  meaning  the  royal  navy  of  this  king- 

that  barn,  he  had  spoken  the  above  words  dom ' ;    which,  being  coupled   with   the 

of  the  plaintiff,  an  innuendo  of  its  being  averment  in  the  introductory  part  of  it, 

the  barn  full  of  corn  would  have  been  made  the  sense  and  the  charge  complete. 

good ;  for,  by  coupling  the  innuendo  with  In  Rex  v.  Matthews,  9  Harg.  St.  Tr.  682 

the  introductory  averment,  it  would  have  [16  Howell  St.  Tr.  1328,  1327],  the  words 

made  it  complete.    So,  in  an  action  for  of  the    libel    were    these :    '  From    the 

the  words  '  He  is  a  thief/  you  cannot  ex-  solemnity  of  the  Chevalier's  birth,  and  if 

plain  the  defendant's  meaning  in  the  use  hereditary  right  be  any  recommendation, 

of  the  word •  he/  by  an  innuendo  '  meaning  he  has  that  to  plead  in  his  favor ' ;  it  was 

the  said  plaintiff/  or  the   like,  unless  there  objected  —  What  Chevalier  ?    who 

something  appear  previously   upon  the  is  he  1    what  recommendation  ?    and  to 

record  to  ground  that  explanation ;  but,  what  1    But  in  the  introductory  part  of 

if  you  had  previously  charged  the  words  the  information  the  libel  was  charged  to 

to  have  been  spoken  of  and  concerning  have  been   written  *  of  ami  concerning 

the  plaintiff,  then  such  an  innuendo  would  the  Pretender,  and  of  and  concerning  his 

be  correct;  for,  when  it  is  alleged  that  right  to  the  crown  of  Great  Britain'; 

the  defendant  said  of  the  plaintiff  '  He  is  and  it  was  holden  that  the  innuendoes  in 

a  thief/  this  is  an  evident  ground  for  the  the  body  of  the  libel,  explaining  the 

explanation  given  by  the  innuendo,  that  words  '  Chevalier/  &c.,  to  mean  the  Pre- 

the  plaintiff  was  referred  to  by  the  word  tender,  and  his  hereditary  right  to  the 

'  he.'    See  1  Rol.  Abr.  83,  pi.  7,  86,  pi.  7 ;  crown  of  Great  Britain,  when  connected 

2  Rol.  244 ;  Johnson  v.  Aylmer,  Cro.  Jac.  with  the  averment  in  the  introductory 

126;    Kellan  v.  Manesby,  Cro.  Jac.  89;  part,  of  its  being  written  'of  and  con- 

1  Sid.  62;  Lampen  v.  Hatch,  2  Stra.  934;  cerning  the  Pretender  and  his  right  to 

1  Saund.  242,  n.  8 ;   Goldstein  v.  Foss,  9  the  crown  of  Great  Britain/  were  a  suffi- 

D.  &  R.  197,  6  B.  &  C.  164;   Clement  v.  cient    explanation    to    make    good    the 

Fisher,  1  Man.  &  R.  281,  7  B.  &  C.  479;  charge.    But  where  the  words  or  libel 

Alexander  v.  Angle,  1  C.  &  J.  148 ;  Tom-  aire  in  the  second  person,  and  the  slander 

linson  v.  Brittlebank,  4  B.  &  Ad.  630;  is  spoken  or  the  libel  is  directed  to  the 

s.c.  nom.   Tomlinson    i*.  Brittelbank,  1  party  slandered  or  libelled,  and  it  is  so 

Nev.  &  M.  466;    Sweetapple  p.  Jesse,  6  alleged  in  the  indictment, — as  *vhere  a 

B.  &  Ad.  27,  2  Nev.  &  M.  86 ;  Curtis  v.  declaration  charges  that  the  defendant, 

Curtis,  10  Bing.  477,  4  Moore  &  S.  887  ;  in  a  discourse  with  the  plaintiff,  said  to 

Slowman    v.   Dutton,    10   Bing.  402,  4  him, '  You  are  a  thief/  —  it  is  unneces- 

Moore  &  S.  174 ;  Day  v.  Robinson,  1  A.  sary  to  aver  that  they  were  spoken  or 

&  E.  664,  4  Nev.  &  M.  884.    In  Rex  v.  written  of  and'  concerning  the  plaintiff ; 

Tutchin,  6  Harg.  St.  Tr.  682,  690,  [14  nor  is  there  any  need  of  an  innuendo,  for 

Howell  St.  Tr.  1096,  1098]  one  part  of  it  is  plain  enough  without  it  that '  you ' 

the  libel  was  thus :    '  The  mismanage-  means  the  plaintiff.    Skutt  v.  Hawkins, 

ments  of  the  navy  have  been  a  greater  2  Rol.  248,  244 ;  and  see  1  Rol.  Abr.  86, 
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injurious  to  the  public  morals ; 1  libels  on  individuals,  as,  it  is 
commonly  said,  tending  to  create  breaches  of  the  peace.2  But 
this  distinction  does  not  affect  the  principles  on  which  the  pro- 
cedure is  conducted.  It  is  the  same  in  both.8  We  have  seen  in 
what  manner  the  obscene  matter  is  to  be  set  out.1  The  form  of 
the  indictment  in  other  respects  requires  no  special  observation.6 
In  some  localities,  proceedings  for  the  destruction  of  the  obscene 
matter  are  authorized  by  statutes,  not  necessary  to  be  here 
particularized.6 

§  794  J.  Obscene  Pictures.  —  Where  the  obscene  representation 
consists,  not  of  words,  but  a  picture,  it  can  be  only  described  — 
there  is  no  tenor.7  The  description  must  be  reasonably  identify- 
ing* yet  it  need  not  be  indecent  in  detail.8  Thus,  the  expres- 
sion, "  a  certain  lewd,  wicked,  scandalous,  infamous,  and  obscene 
painting,  representing  a  man  in  an  obscene,  impudent,  and  inde- 
cent posture  with  a  woman,"  has  been  adjudged  adequate.9  And, 
at  the  trial,  the  prosecuting  power  is  bound  by  its  description ; 
as,  if  the  indictment  says  "  naked  girls,"  it  will  not  be  sustained 
by  evidence  of  girls  represented  in  the  picture  as  naked  only 
above  the  waist.10 

§  795.  Libel  by  Bfflgy.  —  An  indictment  for  libelling  a  man  by 
hanging  him  in  effigy  is  constructed  on  the  same  principles  ;  that 
is,  what  is  done  is  described.     There  is  no  tenor.11    And,  — 

§  796.  Varianoe.  —  In  all  libels  of  this  sort,  a  material  variance 
of  description  between  the  obnoxious  thing  as  laid  and  as  proved 
will  be  fatal.18 

§  797.  On  Judge  and  Jury.  —  A  libel  on  a  judge  and  jury,  in 
the  administration  of  justice  in  a  particular  case,  is  punishable 

pi.   8."     Archb.   Crim.  PI.  &  Ev.  10th  7  Observations  in  Bradlaugh  v.  Reg. 

Lond.  ed.  626,  626.  3  Q.  B.  D  607,  634. 

*  Crim.  Law,  I.  §  600 ;  II.  §  043.  >  Barker  t>.  Commonwealth,  7  Harris, 
>  Crim.  Law,  I.  §  691.  Pa.  412. 

*  Bradlaugh  v.  Reg.  3  Q.  B.  D.  607.  *  Commonwealth  v.  Sharpies*,  2  8.  & 

*  Ante,  }  790.  R.  91.     Nearly  identical  is  Reg.  v.  Car- 

*  For  forms,  see  Bradlaugh  v.  Reg.  lile,  1  Cox  C.  C.  229.  And  see  Dugdale 
supra;  Commonwealth  v.  Tarbox,  1  t*.  Reg.  Dears.  64,  1  Ellis  &  B.  43d,  16 
Cosh.  66 ;  Commonwealth  v.  Holmes,  17     Eng.  L.  &  Eq.  880. 

Mass.  836.     And  see  People  v.  Special  l0  Commonwealth    v.    Dejardin,    126 

Sessions,  10  Hun,  224.  Mass.  46.    And  see  post,  §  706. 

*  Crim.  Law,  I.  §  309;  Ex  parte  Brad-  "  Archb.  Crim.  PI.  &  Ev.  10th  Lond. 
laugh,  8  Q.  B.  D.  609 ;   Reg.  v.  Hickiin,  ed.  618, 19th  ed.  928. 

Law  Rep.  8  Q.  B.  360 ;  Steele  v.  Brannan,        »  The  State  v.  Powers,  12  Ire.  6 ;  ante, 
Law  Rep.  7  C.  P.  261 ;  Attorney- General    }  794  6. 
o.  Municipal  Court,  103  Mass.  466,  468. 
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under  the  like  form  of  indictment  as  a  libel  on  an  individual, — 
varied  to  meet  the  different  facts,  and  different  modification  of 
the  criminal  intent.1    So  — 

§  798.  On  Officer  of  Foreign  Government  —  The  indictment  for 
a  libel  on  an  officer  of  a  foreign  government  is  drawn  on  the  like 
plan.  But  it  sets  forth  whatever  the  pleader  deems  best  of  the 
friendly  relations  of  our  government  and  the  foreign,  and  the 
tendency  of  the  libel  to  promote  discord.3 

III.  The  Evidence. 

§  799.  Explanatory  Facte  averred.  —  The  introductory  aver- 
ments of  explanatory  facts  must,  when  they  cannot  be  rejected  as 
surplusage,  be  proved.8    But  — 

Innuendoes.  —  The  innuendoes  do  not  in  their  nature  admit,  as 
we  have  seen,4  of  proof.  Still  the  jury,  to  convict,  must  be  satis- 
fied that  the  meaning  of  the  libellous  words  is  what  they  allege 
it  to  be.  This  is  a  question  for  them,  not  the  court.5  And,  ob- 
served Lord  Mansfield,  u  it  is  the  duty  of  the  jury  to  construe 
plain  words,  and  clear  allusions  to  matters  of  universal  notoriety, 
according  to  their  obvious  meaning,  and  as  every  body  else  who 
reads  must  understand  them.  But  the  defendant  may  give  evi- 
dence to  show  that,  in  the  case  in  question,  they  were  used  in  a 
different,  or  in  a  qualified  sense.  If  no  such  evidence  is  given, 
the  obvious  meaning  to  every  man's  understanding  must  be 
decisive." 6 

§  800.  Publication.  —  The  publication  of  the  libel  must  be 
proved.  Regularly  such  proof  should  precede  the  reading  of  it 
to  the  jury.7     But  this  is  matter  of  practice,  within  the  reason- 
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*  Archb.  Crim.  PI.  &  Ev.  10th  Lond. 
ed.  588,  19th  ed.  898 ;  Rex  v.  White,  1 
Camp.  859.  And  see  Rex  v.  Watson,  2 
T.  R.  199. 

a  Rex  v.  Peltier,  28  Howell,  St.  Tr. 
529 ;  Commonwealth  v.  Buckingham,  2 
Wheeler  Crim.  Cas.  181. 

8  The  State  v.  Perrin,  2  Brev.  474 ; 
Reg.  v.  Gregory,  8  Q.  B.  608;  Rex  v. 
Grant,  8  Nev.  &  M.  106,  6  B.  &  Ad.  1081 ; 
Mix  v.  Woodward,  12  Conn.  262 ;  South- 
wick  v.  Sterens,  10  Johns.  443. 

«  Ante,  §  793. 

6  Ante,   §    794;    Commonwealth   v. 
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Keenan,  17  Smith,  Pa.  203;  Rex  p. 
Withers,  3  T.  R.  428 ;  Rex  v.  Dean  of  St. 
Asaph,  8  T.  R.  428,  note ;  8.  o.  nom.  Rex  v. 
Shipley,  4  Doug.  78;  Rex  *.  WoodfaU, 
6  Bur.  2661,  2666. 

•  Rex  v.  Home,  20  Howell,  St.  Tr. 
651,  774.  Compare  with  Crim.  Law,  II. 
§  924.  And  see  Hawks  v.  Patton,  18  Ga. 
52;  Van  Vechten  v.  Hopkins,  6  Johns. 
211;  McLaughlin  v.  Russell,  17  Ohio, 
475. 

f  Taylor  v.  The  State,  4  Ga.  14 ;  Mo- 
Coombs  v.  Tuttle,  5  Blackf.  481. 
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able  discretion  of  the  presiding  judge,  and  his  direction  thereon 
is  ordinarily  conclusive.1  The  proofs  will  vary  with  the  case.2 
For  example,  the  selling  of  a  libel  is  itself  a  publication,8  and  the 
publishing  of  a  newspaper  is  prima-facie  evidence  of  the  publica- 
tion of  any  libel  therein.4  One  publishes  a  libel  who  sends  it  to 
a  single  individual.5 

§  801.  Malioe  —  (Criminal  Intent).  —  The  alleged  malice  is,  in 
general,  sufficiently  inferred  by  the  law  from  the  mere  fact  of 
publishing.6  How  far  this  rule  may  be  departed  from,  and  when 
and  with  what  effect  the  defendant  may  give  in  evidence  the 
truth  of  his  libel,  were  considered  in  "  Criminal  Law." 7  In 
some  circumstances,  the  prosecuting  power  must  show  against 
him  express  malice  or  a  specific  criminal  intent.  If  two  such 
specific  intents  are  laid,  and  either  one  will  alone  be  adequate  in 
law,  proof  of  either  will  suffice.8    And,  — 

Other  Instances.  —  In  proof  of  express  malice,  other  like  publi- 
cations may  be  given  in  evidence.9 

§  802.  Variance  —  Day  of  Publication.  —  When  the  allegation 
is  simply,  as  in  prudence  it  ought  to  be,  that  the  defendant  pub- 
lished the  libel  on  a  day  named,  proof  of  any  other  day,  within 
the  Statute  of  Limitations,  will  suffice.10  But  if,  needlessly  spe- 
cific, it  proceeds  to  give  the  date  of  a  newspaper  wherein  the 
defamatory  writing  appeared,  no  other  date  will  satisfy  this 
averment.11 


t  VoL  I.  §  966-966  b ;  Taylor  v.  The 
State,  supra. 

*  Crim.  Law,  I.  }  219-221;  Rex  v. 
Topham,  4  T.  R.  126 ;  Reg.  v.  Lovett,  9 
Car.  &  P.  462 ;  Rex  v.  Donnison,  4  B.  & 
Ad.  698;  Mayne  v.  Fletcher,  4  Man.  & 
R.  811 ;  Rex  v.  Hart,  10  East,  94 ;  Rex 
v.  Amphlit,  6  D.  &  R.  126,  4  B.  *  C.  86 ; 
Lawson  v.  Hicks,  88  Ala.  279;  The 
State  v.  Jeandell,  6  Harring.  Del.  476; 
McCoombs  v.  Tuttle,  supra;  Common- 
wealth v.  Blanding,  8  Pick.  804;  Coch- 
ran v.  Butterfield,  18  N.  H.  116;  Wood- 
bum  v.  Miller,  Cheves,  194 ;  Respnblica 
v.  Paris,  8  Teates,  128 ;  Callan  v.  Oaylord, 
8  Watts,  821 ;  Rice  v.  Withers,  9  Wend. 
188 ;  United  States  v.  Crandell,  4  Cranch 
C.  C.  688;    Rex  v.  Cator,  4  Esp.  117. 

1  Respnblica  v.  Daris,  8  Yeates,  128 ; 
Rex  v.  Almon,  6  Bur.  2686. 

*  Commonwealth  v.  Morgan,  107  Mast. 


199;  Southwick  v.  Stevens,  10  Johns. 
448;  Commonwealth  v.  Buckingham, 
Thacher  Crim.  Cas.  29. 

>  Crim.  Law,  II.  §  949 ;  The  State  i>. 
Barnes,  82  Maine,  680. 

6  Dexter  v.  Spear,  4  Mason,  116; 
Barthelemy  v.  People,  2  Hill,  N.  Y.  248 ; 
post,  §  806  ;  Crim.  Law,  II.  §  922,  928. 

t  Crim.  Law,  II.  §  913-928. 

8  Rex  v.  Evans,  8  Stork.  86. 

•  Rex  v.  Pearce,  Peake,  76;  The 
State  v.  Jeandell,  6  Harring.  Del.  476 ; 
The  State  v.  Riggs,  39  Conn.  498.  See 
White  v.  Say  ward,  88  Maine,  822 ;  Usher 
v.  Severance,  20  Maine,  9. 

»  Vol  I.  §  886  et  seq. 

u  Vol.  I.  §  401 ;  Commonwealth  v. 
Varney,  10  Cush.  402.  Court  or  Jury. 
—  As  to  whether  a  question  of  variance 
is  for  the  judge  or  jury,  see  The  State  i». 
Jay,  6  Vroom,  808. 
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§  803.  Witneia  criminating  Sell  —  Lord  Tenterden,  C.  J.  ruled, 
that,  though  a  witness  objects  to  disclosing  what  may  expose 
him  to  prosecution,  he  must  answer  whether  or  not  he  knows 
who  wrote  the  libel.  If  he  says  he  does,  he  cannot  be  required 
to  proceed  further  and  name  the  person ;  for  "  it  may  be  him- 
self;' l 

§  804.  Offloial  Charaoter.  —  Where  the  libel  is  of  an  official 
person  in  respect  of  his  office,  the  allegation  of  official  character 
is  sustained  by  evidence  that  he  acted  in  the  office,2  or  by  admis- 
sions in  the  libel  itself  or  otherwise.8  u  But,"  says  Archboid, 
"  if  the  effect  of  the  libel  be  to  charge  the  prosecutor  with  hav- 
ing acted  as  such  officer  or  professional  man  without  a  legal 
appointment,  —  as,  for  instance,  if  a  man  libel  a  physician  by 
calling  him  a  quack,  — it  seems  necessary  to  prove  the  appoint- 
ment or  admission."  l 


IV.   Questions  of  Practice. 

§  805.  County.  —  The  county  in  which  the  offence  is  to  be  laid 
as  committed  has  already  been  sufficiently  explained.6    So  — 

§  806.  Verdict.  —  The  law  of  the  verdict,  as  stated  in  the  first 
volume,6  applies  equally  to  this  offence  as  to  others.     As  to  — 

Malice  —  Special  Verdiot  —  Though,  as  we  have  seen,7  -malice 
is  in  general  sufficiently  presumed  from  the  act  of  publishing, 
still,  if  the  verdict  is  special,8  it  should  include  a  finding  of  the 
malice.9 

Imperfeot  —  "  Only  "  —  (Malice).  —  "  Guilty  of  printing  and 
publishing  only  "  was,  in  England,  at  a  time  when  the  question 
of  malice  was  held  to  be*  exclusively  for  the  court,  the  jury  not 
being  authorized  to  pass  upon  it,  adjudged  to  be  an  imperfect 


*  Rex  v.  Slaney,  6  Car.  &  P.  218. 
a  Vol.  I.  §  1180. 

*  Archb.  Crim.  PI.  &  Ev.  10th  Lond. 
ed.  616,  616  ;  Berry  man  v.  Wise,  4  T.  B. 
866 ;  Smith  v.  Taylor,  1  New  Rep.  196, 
208;  Jones  v.  Stevens,  11  Price,  285; 
Pearce  v.  Whale,  6  B.  4  C  88. 

*  Archb.  lit  sup.  referring  to  Smith  v. 
Taylor,  supra ;  Trisarri  v.  Clement,  8 
Bing.  482, 11  Moore,  808 ;  Rex  v.  Sutton, 
4  M.  &  S.  682,  548;  Collins  v.  Carnegie, 
1  A.  &  E.  695. 

*  VoL  L  §  53,  67,  64 ;  Commonwealth 
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v.  Blending,  8  Pick.  804  ;  Rex  v.  Burdett, 
3  B.  &  Aid.  717,  4  B.  &  Aid  96 ;  Rex  9. 
Johnson,  7  East,  65,  3  Smith,  94 ;  Rex 
v.  Watson,  1  Camp.  215;  Rex  v.  Wil- 
liams, 2  Camp.  606. 

«  Vol.  1. 1 1001  et  seq. 

1  Ante,  }  801. 

•  Vol.  I.  §  1006-1008. 

*  McAdams  v.  Reney,  4  Hayw.  263 , 
The  State  v.  Allen,  1  McCord,  525; 
Webber  v.  The  State,  10  Misso.  4.  And 
see  Sharif  v.  Commonwealth,  2  Binn. 
614. 
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finding,1   not  an  acquittal.      Therefore  a  venire  de  novo   was 
awarded.2 

§  806  a.  Impounding  LibeL  —  In  one  ease,  the  libel  consisting 
of  letters  written  by  the  defendant  to  the  prosecutor,8  the  former, 
at  the  rendition  of  sentence  after  a  conviction,  moved  that  the 
latter  be  required  to  deposit  the  letters  with  the  officer  of  the 
court.  This  motion  was  denied ;  the  court  deeming  it  unprece- 
dented, and  even  doubting  their  authority.4 

V.   Oral  Words. 

§  807.  Spoken  to  Magistrate  —  Indictment.  —  An  approved  form 
of  the  indictment  for  slanderous  words  delivered  orally  to  a 
magistrate  is,  that,  at  a  time  and  place,  setting  out  a  judicial  pro- 
ceeding before  him,  the  defendant,  contriving  and  intending  to 
vilify  him,  and  to  bring  the  administration  of  justice  into  con- 
tempt, did,  while  specified  magisterial  acts  were  transpiring,  in 
the  presence  and  hearing,  &c,  wickedly  and  maliciously  "  pub  - 
lish,  utter,  pronounce,  declare,  and  say,  with  a  loud  voice/'  to 
the  magistrate  while  so  acting  officially,  "  You  are  a  scoundrel 
and  a  liar,  you  would  hang  your  own  father  if  you  could  make  a 
groat  by  his  execution." 6 

§  808.  Oral  Blasphemy  —  is  considered,  as  to  the  procedure,  in 
another  place.6 

Obscene  Words.  —  By  some  opinions,  oral  words  indictable  on 
the  ground  of  obscenity  must  be  set  out  by  their  tenor,  and 

i  Vol.  I.  §  1004-1005  a.  ed.  688,  689.    For  the  law  applicable  to 

*  Rex  v.  Woodfall,  6  Bur.  2061.  In  such  a  case,  this  author  refers  to  Rex  v. 
this  cane  Lord  Mansfield,  in  delivering  Pocock,  2  Stra.  1151  ;  Rex  v.  Weltje,  2 
the  opinion  of  the  court,  observed :  "If  Camp.  142;  Reg.  v.  Langley,  2  Saik. 
they  [the  jury]  meant  [by  'only']  to  697;  Reg.  v.  Wrightson.  2  Salk.  698. 
say  '  they  did  not  find  it  a  libel,'  or  '  did  These  words,  as  set  out,  are  not  simply 
not  find  the  epithets/  or  '  did  not  find  indictable  slander,  but  they  are  more  par- 
any  express  malicious  intent/  it  would  ticularly  an  indictable  contempt  of  a  ju- 
not  affect  the  verdict ;  because  none  of  dicial  officer  in  the  discharge  of  his  duties, 
these  things  were  to  be  proved  or  found  See  Crim.  Law,  II.  §  264-267.  See 
either  way.  If  by  'only'  they  meant  to  also  Rex  v.  Revel,  1  Stra.  420;  Ex  parte 
say, '  that  they  did  not  find  the  meaning  Marlborough,  6  Q.  B.  955 ;  Rex  v.  Griffith, 
put  upon  the  paper  by  the  information/  Vera.  &  8.  612 ;  Rex  v.  Barbone,  Trem. 
they  should  have  acquitted  him/1  p.  P.  C.  78.  Bona*  la  Street.  —  For  the 
2669.  form  of  indictment  for  libel  by  singing 

5  Rex  v.  Cntor,  4  Esp.  117.  songs  in  the  street,  see  Rex  v.  Benfleld, 

«  Rex  v.  Cator,  2  East,  861.  2  Bur.  980. 

•  Archb.  Crim.  PI.  &  Ev.  10th  Lond.         •  Ante,  §  128  et  seq. 
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proved  as  laid.1  Others  permit  this  rule  to  be  departed  from.8 
It  was  deemed,  in  Tennessee,  unnecessary  to  allege  or  prove  the 
words  strictly  in  form  as  uttered.8 

§  809.  Proof  of  Tenor.  —  Oral  words,  laid  by  their  tenor,  must, 
it  appears,  be  proved  with  an  exactness  not  differing  greatly  from 
what  is  required  for  written ;  though  it  may  be  to  an  undefined 
degree  less  strict.4  Therefore  the  allegation  that  the  defendant, 
speaking  to  a  justice  of  the  peace  in  his  office,  said  "  he  was  a 
broken-down  justice,"  was  adjudged  not  sustained  by  "you  are  a 
broken-down  justice." 6 

§  810.    "  Common  Nuisance  "  as  to  Obsoene  Words.  —  An  indict- 


*  See  the  discussion!  in  Bradlaugh  p.  language  in   reference   to   certain  acts, 
Keg.  8  Q.  B.  D.  607.  can  it,  in  reason,  be  of  any  consequence, 

*  Ante,  §  794  a.  whether  such  language  imported  that  he 
8  "  It  is  argued,"  said  McKinney,  J.,  had  done,  or  would  do,  the  specific  acts  9 

"  that  the  words  charged  to  have  been  In  either  case,  the  offence,  so  far  as  pub- 
uttered  being  the  gist  of  the  offence,  they  lie  decency  is  concerned,  is  identically 
must  be  set  forth  with  the  same  particu-  the  same.  To  hold  that  the  words  must 
larity  as  in  an  indictment  for  libel,  or  for  be  laid  exactly  as  spoken,  or  that  they 
contemptuous  words  spoken  to  a  magis-  must  be  proved  as  laid,  would,  perhaps, 
trate  in  the  execution  of  his  office,  or  for  in  most  cases,  insure  impunity  to  the 
seditious  words ;  and  that  at  least  the  offender ;  because  almost  every  one,  not 
substance  of  the  words,  as  set  forth  in  the  abandoned  to  all  sense  of  decency,  would 
iudictment,  must  be  proved.  Hence  it  is  instinctively  turn  away  his  ear  from 
insisted,  that  a  charge  importing  that  hearing  such  revolting  indecency."  Bell 
certain  acts  had  been  done  by  the  de*  v.  The  State,  1  Swan,  Tenn.  42,  47,  48. 
fendant,  as  stated  by  him,  will  not  be  This  case  contains  a  form  of  the  indict- 
supported  by  proof  that  he  said  he  would  ment.  And  see  Barker  v.  Commonwealth 
have  done  the  acts  if  opportunity  had  7  Harris,  Pa.  412 ;  Pierce  ».  The  State, 
been  afforded.    The  present  case,  it  may  53  Ga.  866. 

he  remarked,  is  distinguishable  from  *  Pasley  ».  Kemp,  22  Misso.  409;  Pop- 
either  of  the  cases  cited.  The  gist  of  the  pe^iheim  v.  Wilkes,  1  Strob.  275 ;  Easley 
offence  here  is  not  a  specific  libel  upon  a  v.  Moss,  9  Ala.  266 ;  Moore  ».  Bond,  4 
private  individual,  nor  is  it  a  specific  Blackf.  468 ;  Stanfleld  v.  Boyer,  6  Har. 
contempt  to  a  public  functionary,  neither  &  J.  248 ;  Street  v.  Bushnell,  24  Misso. 
is  it  for  a  seditious  or  treasonable  act  828;  Edgeriey  v.  Swain,  82  N.  H.  478; 
towards  the  government ;  in  all  of  which  King  v.  Whitley,  7  Jones,  N.  C.  629 ;  John- 
cases,  the  principle  relied  upon  unques-  ton  v.  Tait,  6  Binn.  121 ;  Long  v.  Fleming, 
tionably  applies.  The  gist  of  this  of-  2  Miles,  104  ;  Treat  v  Browning,  4  Conn, 
fence  is  the  gross  violation  of  good  408;  Crotty  v.  Morrissey,  40  111.  477; 
morals  and  public  decency ;  for  which,  Baker  v.  Young,  44  111.  42 ;  Barr  v. 
according  to  the  argument,  there  is  no  Gaines,  8  Dana,  258 ;  Robinett  v.  Ruby, 
precedent  to  be  found ;  and,  if  required  18  Md.  95 ;  Cooper  v.  Mario w,  3  Misso. 
for  the  first  time  to  make  one,  as  we  188 ;  Fox  v.  Vanderbeck,  6  Cow.  618. 
hesitate  not  to  do,  we  must  be  guided  6  Rex  v.  Berry,  4  T.  R.  217.  And  see 
by  principles  sensible  and  practicable  in  Culbertson  v.  Stanley,  6  Blackf.  67 ;  Mil- 
themselves.  If  the  criminality  of  the  ler  v.  Miller,  8  Johns.  74 ;  Dailey  v.  Gaines, 
defendant's  conduct  depends  alone  upon  1  Dana,  629 ;  Huffman  v.  Shumate,  4 
the  flagrant  outrage  to  public  decency  Bibb,  515;  Wolf  v.  Rodifer,  1  Har.  &  J. 
by  the  utterance  of  shamelessly  obscene  409. 
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merit  for  publicly  uttering  obscene  words  need  not  conclude  "  to 
the  common  nuisance." 1 

§  811.  Joinder  of  Defendants.  —  In  Tennessee  it  was  said,  that 
41  two  may  be  severally,  but  not  jointly,  guilty  of  uttering  the 
same  abusive  words.  If  both  spoke  the  words  at  the  same  or 
different  times,  still  the  offence  of  each  would  be  distinct,  and 
they  could  not  be  joined  in  the  same  count."  The  conclusion 
was,  that  an  indictment  joining  such  persons  will  be  quashed  on 
demurrer.2  This,  viewed  as  universal  doctrine,  is  believed  to  be 
incorrect  in  principle.  If  two  concur  in  one  utterance,  it  is, 
under  the  ordinary  principles  of  the  criminal  law,  immaterial 
whether  it  proceeds  from  the  vocal  organs  of  both,  acting  together 
as  in  singing,  or  from  the  organs  of  one  of  them,  or  from  those  of 
a  stranger;  they  are  jointly  liable.8  So  it  was  held  in  Lord 
Mansfield's  day,  in  a  case  of  libel  by  a  song.4 

1  Barker  t>.  Commonwealth,  7  Harris,  *  Vol.  I.  §  467-470.    And  see  ante, 

Pa.  412.  f  60,  60 ;  Crim.  Law,  II.  §  948. 

*  The  State  v.  Roulstone,  8  Sneed,  *  Rex  v.  Benfield,  2  Bur.  980,  988,  984. 
107. 


For  LIQUOR  NUISANCE,  see  Stat.  Crimes. 
LIQUOR  SELLING,  see  Stat.  Crimes. 
LIVING  IN  ADULTERY,  see  Stat.  Crimes. 
LIVING  IN  FORNICATION,  see  Stat  Crimea. 
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CHAPTER  XLIV. 


lord's  day.1 


§  812.  Violations  multiplied  to  Nuisance.  —  Assuming  that  a 
single  act  of  Sabbath-breaking  is  not  punishable  at  the  common 
law,2  still,  it  appears,  the  instances  may  by  multiplication  become 
a  common  nuisance.3  Chitty  has  forms  of  the  indictment  for 
this,  not  necessary  to  be  here  inserted.4 

§  813.    The  Indictment  on  the  Statutes:  — 

in  General.  —  The  statutes  in  our  several  States,  while  nearly 
identical  in  effect,  differ  considerably  in  their  words  and  forms 
of  expression.  The  indictment  is  drawn  upon  the  particular 
statute,  identifying  the  special  facts,  after  the  rules  explained  in 
the  first  volume.6 

§  814.  One  Offence  only  on  one  Day. —  It  was  held  under  29 
Car.  2,  c.  7,  that  a  man  can  commit,  on  the  same  day,  but  one 
offence  of  "  exercising  his  ordinary  calling  on  a  Sunday."  8 

§  815.  AUeging  Time. —  How  to  lay  the  time  in  these  cases  is 
stated  in  the  first  volume.7 

DupUoity  —  (Open  Shop  or,  Ao.).  —  If  the  statute  makes  it  in- 
dictable to  "  keep  open  "  a  shop,  "  or  "  to  "  traffic,"  &c.  on  the 
forbidden  day,  a  count  charging  both  under  the  conjunctive 
"  and  "  is  not  double.8 


1  For  the  law  of  this  offence  of  vio- 
lating the  Lord's  Day,  see  Crim.  Law,  II. 
§  960  et  seq. 

2  Crim.  Law,  I.  }  499 ;  Bishop  Con. 
4S3. 

*  Crim.  Law,  II.  §  965. 

«  2  Chit.  Crim.  Law,  20 ;  8  lb.  672. 

6  Vol.  I.  §  698  et  seq.  For  forms  see 
People  u.  Hoym,  20  How.  Pr.  76 ;  Com- 
monwealth v.  Colton,  8  Gray,  4SS ;  Com- 
monwealth v.  Sampson,  97  Mass.  407; 
Reg.  o.  Cleworth,  4  B.  A  8,  926 ;  Com- 
monwealth o.  Crowther,  lit  Mass.  116; 
Kline  v.  The  State,  44  Missis.  817,  819 ; 
Commonwealth   v.   Messenger,  4  Mass. 
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462;  Foltz  v.  The  State,  88  Ind.  216; 
Eitel  v.  The  State,  88  Ind.  201;  Mc- 
Carthy v.  The  State,  66  Ind.  208 ;  Com- 
monwealth v.  Wright,  12  Allen,  187. 

•  Crepps  v.  Durden,  Cowp.  640.  And 
see  Vol.  I.  }  402  note. 

i  Vol.  I.  §  899.  And  see  Common- 
wealth v.  Wright,  12  Allen,  187.  As 
illustratire,  Van  Sickle  v.  People,  29 
Mich.  61. 

8  The  State  v.  Meyer,  1  Speers,  806 ; 
The  State  v.  Helgen,  1  Speers,  810.  And 
see  McCarthy  v.  The  State,  66  Ind.  208 ; 
Commonwealth  v.  Wright,  12  Allen,  187 ; 
Vol.  I.  §  436. 
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§  816.  Negativing  Exceptions.  —  The  doctrine  as  to  when  and 
how  the  indictment  must  negative  the  exceptions  and  provisos 
in  the  statute  has  been  already  explained.1    Also,  — 

FoUowtng  Worde  of  Statute.  —  We  saw  in  the  first  volume  how 
closely  the  indictment  must  follow  the  statutory  words.2  Within 
a  rule  there  stated,  — 

"  Sunday  -  —  M  Sabbath."  —  If  the  statute  has  the  word  "  Sun- 
day," "  Sabbath "  will  be  an  adequate  substitute  in  the  indict- 
ment.8 

§  817.  Joint  —  Several  persons  may  be  convicted  jointly  under 
these  statutes.4 

No  Indictment  —  A  statute  having  provided  a  penalty  for  per- 
forming worldly  employments  on  Sunday,  and  a  method  other 
than  by  indictment  for  enforcing  it,  an  indictment  was  held  not 
to  lie.5 

Kind  of  Work.  —  The  kind  of  work  done  should  be  stated  in 
allegation.6    But  — 

Place.  —  The  particular  place  need  not  be  alleged.7 

Owner.  —  Under  an  Arkansas  statute  against  the  keeping  open 
vof  a  grocery  on  Sunday,  it  was  held  not  necessary  to  aver  that 
the  defendant  was  the  owner ;  but,  this  averment  being  made,  it 
must  be  proved.8 

§  818.    The  Evidence ;  — 

Defendant's  Age.  —  Where  the  age  of  the  defendant  is  an  ele- 
ment in  the  offence,  it  must  not  only  be  alleged,9  but  proved. 
It  cannot  be  determined  on  the  judge  or  jury's  mere  inspection.10 

intent  —  The  defendant's  criminal  intent  maybe  sufficiently 
presumed  from  his  proven  act.11 

The  Necessity  —  (Court  or  Jury).  —  It  is  for  the  jury,  under 

proper  instructions  from  the  court,  to  decide  what  were  the  de- 


i  Vol.  I.  §  681-642,  SDd  particularly, 
§  6S6 ;  The  State  v.  Barker,  18  Vt.  196 ; 
Brittin  v.  The  State,  6  Eng.  299 ;  The 
State  v.  Sutton,  24  Misso.  377;  The  State 
v.  Gurney,  87  Maine,  149 ;  The  State  v. 
8hiflett,  20  Misso.  415;  The  State  v. 
Stone,  15  Misso.  518;  Commonwealth 
v.  Trickey,  18  Allen,  559 ;  Russell  v.  The 
State,  60  Ind.  174;  Commonwealth  v. 
Crowther,  117  Mass.  116 ;  Billigheimer 
v.  The  State,  82  Ohio  State,  486. 

'  Vol.  I.  f  608-680. 

•  The  State  v.  Drake,  64  N.  C.  689. 

TOL.  vu  26 


*  Commonwealth  v.  Sampson,  97  Mass. 
407. 

*  Commonwealth  v.  Naylor,  10  Casey, 
Pa.  86. 

•  Johnson  v.  Commonwealth,  10  Har* 
ris,  Pa.  102. 

7  Commonwealth  v.  Wolf,  8  8.  •  R. 
48. 

8  Shover  v.  The  State,  6  Eng.  269. 

•  Eitel  t>.  The  8tate,  88  Ind.  201. 

10  Stephenson  *.  The  8tate,  28  Ind. 
272. 

11  Shorer  v.  The  State,  6  Eng.  269. 
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fendant's  purposes,  and  whether  or  not  his  acts  were  from  neces- 
sity or  charity.1 

*  Billigheimer  v.  The  State,  82  Ohio  Commonwealth  v.  Nagle,  117  Mass.  142. 

State,  486;  Snider  v.  The  State,  69  Ala.  For  some  other  questions  of  evidence,  see 

64 ;  Commonwealth  v.  Harrison,  11  Gray,  Commonwealth  v.  Mason,  12  Allen,  186; 

808;  Shover  v.  The  State,  supra.    See  Beg.  v.  Howarth,  88  U.  C.  Q.  B.  687. 


For  LOTTERIES,  see  Stat.  Crimes. 

MAGISTRATE,  see  Malfeasance  and  Non-feasance  in  Ovnoa. 
MAIM,  see  Mathem  and  Statutory  Maims. 
MAINTENANCE,  see  Champbbtt  and  Maintenance. 
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CHAPTER  XLV. 

MALFEASANCE  AND  NON-FEASANCE  IN  OFFICE*1 

§  819.  Introduction. 
820, 821.  Refusal  to  accept  Office. 
822-886.  Corruption  in  Office. 

§  819.  Nature  of  Subject  —  The  subject  of  this  chapter  is  not 
properly  one  offence,  but  a  group  of  kindred  offences.  And  they 
are  akin  to  several  others,  treated  of  in  other  connections. 

How  Chapter  divided.  —  We  shall  consider,  I.  The  Refusal  to 
accept  Office ;  II.  Corrupt  Acts  and  Neglects  in  Office. 

I.  The  Refusal  to  accept  Office.9 

§  820.  Indiotment.  —  The  indictment  for  this  offence  sets  out, 
with  time  and  place,  the  defendant's  qualifications  for  the  office, 
and  his  election  or  appointment  thereto.  It  then  proceeds,  that, 
from  the  day  aforesaid  "  to  the  day  of  the  taking  of  this  inquisi- 
tion," at,  &c.  the  defendant  "  wilfully,  obstinately,  and  con- 
temptuously entirely  hath  refused  to  take  upon  himself  and  to 
execute  the  said  office.9' 8 

§  821.  Farther  of  the  Form.  —  Plainly,  in  principle,  nothing 
short  of  what  is  thus  stated  will  constitute  the  prima-facie  case 
which  every  indictment,  for  whatever  offence,  must  lay  to  the 
defendant's  charge.  And  the  allegations  of  his  qualifications 
and  appointment  or  election  to  the  office  must  be  made  with  due 
particularity.4 

II.   Corrupt  Acts  and  Neglects  in  Office. 

m 

§  822.  indiotment  —  When  one  has  assumed  the  duties  of  an 
office,  the  indictment  against  him  for  a  neglect  or  malfeasance 

1  For  the  Uw  of  these  offences,  see        *  Bex  v.  Bettetworth,  Trem.  P.  C 

(Mm.  Law.  IL  §  971  et  seq.  S21 ;  Archb.  Grim. PL  &  Et.  10th  Loud. 

•  8ee,  m  to  this,  Crim.  Law,  L  §  846,  ed.  669,  670. 
466.  «  VoL  L  §  629. 

887 


§824 


8PECIFIC  ISSUES  AND  OFFENCES.  [BOOK  XII. 


therein  is  drawn  on  different  principles.  Instead  of  averring  his 
qualifications,  and  setting  out  his  appointment  or  election,  it 
charges  that,  at  a  time  and  plaoe,  he  "  being  " 1  such  officer,  — 
as,  for  example,  "  being  one  of  the  constables,"  &c,  —  such  and 
such  things  transpired,  the  effect  of  which  would  be,  in  law,  to 
cast  upon  him  a  particular  official  duty.  Then  it  proceeds,  that, 
at  the  time  and  place  aforesaid,  he,  "  being  "  such  officer,  and 
"  being "  under  such  duty,  or  "  being  so  commanded,"  &c.  ac- 
cording to  the  requirements  of  the  individual  case,  "  then  and 
there  unlawfully  and  contemptuously  did  neglect  and  refuse," 
&c.2  This  may  be  deemed  a  sort  of  general  form ;  but,  from  it, 
the  particular  form  of  the  offence  may  require  more  or  less 
divergence.  And,  if  the  indictment  is  on  a  statute,  as  commonly 
it  will  be,  it  must  likewise  conform  to  the  particular  statutory 
terms.  Some  of  the  precedents  set  out  the  appointment  or  elec- 
tion to  the  office,  the  taking  of  the  oath  of  office,  the  entering 
upon  its  duties,  and  the  like  ;  but,  as  such  matter  is  only  intro- 
ductory to  the  main  charge,8  plainly  it  need  not  be  made  thus 
specific.  And  always  the  special  facts,  individualizing  the  in- 
stance meant,  must  be  duly  alleged.4    As  to  the  — 

§  823.  -Allegation  of  Official  Character.  —  It  is  believed  that 
there  is  no  denial,  worthy  of  notice,  of  the  sufficiency  of  the  form 
just  given  for  this.6  To  say  that  the  defendant  was  duly  elected 
to  the  office  by  the  qualified  electors  of,  &c,  and  took  upon  him- 
self that  trust,  has  been  adjudged  adequate;6  but  this  implies 
nothing  against  the  still  briefer  method  of  averment. 

§  824.  Proof  of  Official  Character.  —  It  was  in  an  old  case  ruled 
by  a  single  judge,  that  a  due  appointment  to  the  office  must  be 


1  The  participle  "being"  is  not  ob- 
jectionable. Vol.  I.  §  566, 667.  But  it  is 
equally  good  and  no  better  to  say,  that 
the  defendant  "was"  such  an  officer. 
In  this  form  was  the  allegation,  adjudged 
adequate,  in  Rex  v.  Hollond,  6  T.  R.  607. 

*  Archb.  Crim.  Fl.  &  Ev.  10th  Lond. 
ed.  682. 

'  Vol.  I.  §  664-668.   See  post,  §  004, 906. 

4  And  see,  for  forms,  The  State  v, 
Woodbury,  36  N.  H.  230 ;  Rex  v.  Davi- 
son, 81  Howell,  St.  Tr.  99 ;  Douglas  v. 
Reg.  18  Q.  B.  74;  Commonwealth  v. 
Mann,  1  Va.  Cas.  308;  Rex  v.  Whit- 
comb,  1  Car.  &  F.  124 ;  Old  v.  Common- 
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wealth,  18  Grat.  916 ;  Hiss  v.  The  State, 
24  Md.  666,  660;  People  v.  Weston,  4 
Parker  C.  C.  226;  Reg.  p.  Dale,  Dears. 
87,  6  Cox  C  C.  98,  14  Eng.  L.  &  Eq.  662; 
Rex  v.  Cope,  6  A.  &  E.  226,  7  Car.  6 
P.  720 ;  Rex  ».  Cross,  Trem.  P.  C.  286 ; 
Rex  v.  Deeds,  Trem.  P.  C.  288.  And  see 
Russell  v.  The  State,  67  Ga:  420 ;  Peo- 
ple v.  Castleton,  44  How.  Pr.  288. 

*  Places  cited  to  the  last  section ;  The 
State  v.  Harsh,  6  Blackf .  846 ;  The  State 
v.  Odell,  8  Blackf.  896. 

<  Edge  v.  Commonwealth,  7  Barr,  76» 
And  see  Shanks  v.  The  State,  61  Missis. 
464 ;  The  State  v.  McElroy,  8  Heisk.  6U 
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shown  in  proof  of  the  defendant's  official  character.1  If  this 
were  so,  a  mere  officer  de  facto  could  not  be  convicted  of  offences 
of  this  class,  as  by  nearly  or  quite  universal  doctrine  he  can  be.2 
But,  aside  from  this,  by,  at  least,  the  modern  law  of  evidence, 
the  defendant's  holding  himself  out  as  such  officer,  or  acting  in 
the  office,  is  primarfacie  proof  of  his  valid  title  thereto.8  So  that, 
in  these  cases,  the  prosecuting  officer  may  prove  the  defendant's 
official  character  either  in  this  way,  or  by  an  election  or  appoint- 
ment and  swearing  in,  as  may  be  the  more  convenient. 

§  825.  Filling  statutory  Terms.  —  The  indictment,  when  drawn 
on  a  statute,  must  fill  the  entire  statutory  terms,  and  in  some 
cases  go  beyond  them,  according  to  the  rules  laid  down  in  the 
first  volume.4  The  statutes  are  numerous  and  diverse  ;  hence  a 
reference  to  some  cases  under  this  head  is  nearly  all  that  is  re- 
quired.6   And  — 

Exceptions  and  Provisos.  —  The  exceptions  and  provisos  must, 
in  cases  required  by  the  general  rules,  be  duly  negatived.6 
Also  — 

§  826.  Detail  —  The  averments  must  be  sufficiently  in  detail 
to  satisfy  the  ordinary  rules  governing  indictments ; 7  so  that  the 
criminal  quality  of  the  act  will  appear,  and  the  defendant  will  have 
due  notice  of  the  particular  accusation.9    Some  illustrations  are,  — 

*  Rex  v.  Arnold,  1  Stra.  101.  The  re-  The  State  v.  Tool,  4  Ohio  State,  658 ;  The 
port  of  this  case  is  brief.  And  perhaps  State  o.  Jacobs,  17  Ohio,  148 ;  Billy  v. 
the  ruling  was  not  as  my  text  states  it ;  The  State,  2  Nott  &  McC.  366 ;  Jeter  v. 
but  was,  that,  when  proof  by  actual  ap-  The  State,  1  McCord,  233  -p  The  State  o. 
pointment  is  attempted,  if  the  law  re-  Lylies,  1  McCord,  228;  Allen  v.  McNeel, 
quires  it  to  be  under  seal,  parol  evidence  1  Mill,  459. 

will  not  be  received.    In  this  view,  the  *  Vol.  I.  §  608-680. 

correctness   of  the  decision   cannot  be  *   The  State  v.  Hall,  5  S.  C.  120 ;  The 

questioned.  State  v.  Stiles,  40  Iowa,  148 ;   Mahar  p. 

*  Crim.  Law,  L  §  464 ;  The  State  r.  The  State,  28  Ark.  207 ;  The  State  v. 
Cansler,  76  N.  C.  442  ;  Long  v.  The  Kopper,  65  Misso.  478 ;  Old  v.  Common- 
State,  76  N.  C.  254 ;  The  State  v.  Stone,  wealth,  18  Grat.  915;  The  State  v.  North- 
40  Iowa,  547;  Byrne  v.  The  State,  50  field,  13  Vt.565;  The  State  p.  Record,  56 
Missis.  688;  Polk  v.  Coffin,  9  Cal.  66;  Ind.  107;  Addison  v.  The  State,  41 
Rex  v.  Hollond,  6  T.  R.  607-;  The  State  Texas,  462;  Edwards  v.  The  State,  2 
v.  Goss,  69  Maine,  22.  Texas  Ap.  625;  Douglas  v.  Reg.  18  Q.  B. 

>  Vol.  I.  $  1180;   1  Greenl.  Ev.  §  88,  74;   The  State  v.  Hein,  60  Misso.  362; 

92;  Long  ».  The  State, supra;  The  State  The   State    v.   Pinger,  57    Misso.  248; 

v.  Stone,  supra;   The  State  v.  Manley,  1  Doyle  v.  The  State,  49  Ala.  28. 

Tenn.  428 ;  The  State  v.  Stroope,  20  Ark.  *  The  State  v.  Startup,  10  Vroom,  428. 

202.    And  see,  on  this  subject,  Brush  v.  7  Vol.  I.  §  566-584. 

Cook,  Bray t.  89;  Gilmore  v.  Holt,  4  Pick.  •  And  see  People  v.  Coon,  16  Wend. 

268 ;  United  States  v.  Sears,  1  Gallia  216 ;  277 ;  The  State  v.  Bailey,  1  Fost.  N.  H. 

United  States  v.  Bachelder,  2  Gallis.  16;  186;    The  State  v.  Leigh,  8  Dev.  &  Bat 
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§  827.  Neglect  to  repair  Way.  —  An  indictment  against  the 
supervisor  for  suffering  a  highway  to  be  obstructed  need  not,  in 
Indiana,  aver  that  he  had  the  means  to  keep  it  in  repair.  The 
want  of  means  is  matter  for  defence.  Nor,  in  the  description  of 
the  way,  need  its  termini  be  stated.  It  was  held  adequate  to 
aver,  that  the  defendant  was  supervisor  of  the  highways  in  road 
district  No.  1,  in  the  township,  &c,  county,  &o. ;  and  that  he 
wilfully  suffered  the  part  of  the  road  running  from  S.,  in  said 
county,  in  the  direction  of  G.,  in  said  county,  situate  in  said  road 
district,  to  be  obstructed,  &C.1 

§  828.  False  Return.  —  For  a  false  return,  the  indictment 
against  a  sheriff  must  show  wherein  it  was  false.2    So,  — 

Non-feasance  as  to  Bstray.  —  In  Indiana,  an  indictment  against 
one  who  has  taken  up  an  estray  does  not  sufficiently  charge  an 
omission  of  statutory  duty  by  simply  alleging,  that  he  "  has  con- 
tinued to  fail,  neglect,  and  refuse  to  comply  with  any  of  the  pro- 
visions of  the  statute,"  &c.  It  must  state  the  particular  acts 
which  he  has  failed  to  perform.8    Again,  — 

Cruelty  by  Overseer  of  Poor  —  (Names  of  Injured  Persons). —  An 
indictment  against  an  overseer  of  the  poor,  for  cruel  treatment 
of  paupers,  must  set  out  their  names,  or  aver  that  they  are 
unknown.4 

§  829.  Non-delivery  to  Successor.  —  A  statute  in  Tennessee  re- 
quired a  justice  of  the  peace,  on  vacating  his  office,  to  deliver  to 
his  successor,  if  "  chosen  and  qualified  at  the  time,9'  the  books 
and  papers  pertaining  to  his  office ;  "  but,  if  no  successor  be 
chosen  and  qualified,  then  to  the  nearest  justice  in  the  district,  if 
any  there  be,  but,  if  there  be  none,  then  to  the  nearest  in  the 
county,  to  be  kept  by  him  until  a  successor  be  chosen  and  quali- 
fied, and  then  delivered  over  to  him  on  request."  Where,  on  an 
indictment  against  one  for  not  complying  with  this  direction,  the 
allegation  disclosed  that  a  period  of  time  had  elapsed  between 
the  close  of  his  term  and  the  qualification  of  his  successor,  it  was 
held  that  a  demand  for  the  books  and  papers  and  a  non-delivery 
thereon  should  be  averred.6 


127 ;  The  State  v.  Buxton,  2  Swan,  Tenn.         *  Tibbals  v.  The  State,  5  Wis.  606. 
67  ;  Edwards  v.  The  State,  2  Texas  Ap.         *  Dixon  v.  The  State,  4  Blackf.  312. 

626 ;    People  v.  Castleton,  44  How.  Pr.  ,    *  The  State  v.  Hawkins,  77  N.  C.  494. 

288;  Hawkins  v.  The  State,  64  Ga.  663.  '    •  The  State  v.  Jones,  10  Humph.  4L 
1  The  State  v.  Harsh,  6  Blackf.  346. 
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§  830.  Violation  of  Duty.  —  Some  violation  of  duty  must  be  dis- 
tinctly shown  in  allegation.1    Hence,  — 

Non-payment  of  Money.  —  Where,  by  law,  a  constable  who  has 
collected  money  on  an  execution  from  a  justice  of  the  peace  is  re- 
quired to  pay  it  either  to  the  magistrate  or  the  party,  an  indictment 
averring  merely  that  he  did  not  pay  it  to  the  party  is  inadequate.2 

§  831.  Same  of  Money  received  for  Fines. —  An  indictment  for 
not  paying  over  money  received  on  account  of  fines  for  the  use 
of  common  schools  need  not  state  from  whom  it  was  received.8 

§  832.  Not  returning  Execution.  —  For  not  returning  an  execu- 
tion, the  indictment  against  a  constable  must  state,  &t  least,  its 
substance ;  "  in  order,"  it  was  said,  "  that  the  court  might  see 
whether  it  was,  on  its  face,  such  an  execution  as  the  defendant 
was  bound  to  execute  and  return."  4 

§  883.    Averring  Malioe  —  (Defendants  Knowledge).  —  Though 

the  general  form  of  the  indictment,  before  described,5  charges 
that  the  defendant  acted  "  unlawfully  and  contemptuously," 
these  particular  words  are  not  indispensable,  nor  are  they  always 
the  most  appropriate.  Therefore  if  the  statutory  term  is  "  wil- 
ful," it  alone  will  be  sufficient  in  allegation.6  And  even  less  of 
evil  in  the  intent  need  be  averred  under  some  of  the  statutes.7 
On  the  other  hand,  under  an  Indiana  enactment,  an  indictment 
against  a  justice  of  the  peace  for  corruptly  rendering  an  unlawful 
judgment  must  allege,  that  he  knew  his  decision  to  be  contrary 
to  law.3    And,  — 

§  834.  Continued.  —  In  general,  corruption,  in  some  form  of 
words,  ought  to  be  averred.  It  is  believed  to  be  always  neces- 
sary in  indictments  at  the  common  law.9  It  is  commonly,  if  not 
always,  so  under  statutes.  And  the  form  of  the  averment  will 
ordinarily  be  determined  by  the  statutory  terms ;  as,  if  they  are 
44  unreasonable,  corrupt,  or  wilfully  oppressive,"  the  like  should 
be  in  the  indictment.10 


»  The  State  v.  Shields,  8  Blackf.  151. 

•  The  State  v.  Longley,  10  Ind.  482. 

'  Alexander  v.  The  State,  9  Ind.  837 ; 
The  State  u.  McCormack,  2  Ind.  305. 
«  The  State  v.  Smith,  6  Blackf.  827. 

•  Ante,  §  822. 

•  Rex  v.  Hollond,  6T.R.  607, 623. 

•  Mahar  v.  The  State,  28  Ark.  207, 

•  The    State   v.    Ross,   4   Ind.    541. 
There  are  several  other  Indiana  deci- 


sions on  points  tike  this ;  as,  Vanhook  v. 
The  State,  5  Blackf.  450;  The  State  v. 
Odell,  8  Blackf.  896 ;  The  State  v.  Hun- 
ter, 8  Blackf.  212;  Stewart  v.  The  State, 
4  Blackf.  171;  The  State  v.  Boyles,  7 
Blackf.  00. 

•  Crim.  Lav,  I.  §  299,  460, 462 ;  II.  § 
972,  976;  ante,  §  822;  The  State?.  Bux- 
ton, 2  Swan,  Tenn.  57. 
»  The  State  v.  Small,  1  Fairf.  109. 
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§  836  SPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  XH. 

§  885.  Justioe  of  Peace  as  to  Bstray. — In  an  indictment  against 
a  justice  of  the  peace,  in  Illinois,  for  malfeasance  in  respect  of 
some  estray  animals,  the  words  "  corruptly  caused "  were  held 
sufficiently  to  aver  the  evil  intent.1 

§  886.  Evidence  of  Malioe  —  (Judge  or  Jury  —  Presumption).  — 
The  question  of  malice  is  for  the  jury.8  A  sufficient  presumption 
of  it  may  arise  from  a  wrong  act  intentionally  done.8    But — 

Mistake  of  Law.  —  A  mistake  of  law,  especially  in  a  judicial 
officer,  is  inadequate  proof  of  corruption.4 

1  Wickersham  v.  People,  1  Scam.  128,  &  D.  819;  Russell  v.  The  State,  67  Ga. 

129.    Other  Questions.  —  One  desirous  420;   Lewis  v.  Garrett,  6  How.  Missis, 

to  see  every  thing  on  the  subject  of  this  434 ;  Stubbs  v.  The  State,  58  Missis.  437. 
chapter  may  consult  also  the  following         *  The  State  v.  Allen,  22  Misso.  818. 
cases :    The  State  r.  Tuley,  20  Misso.         *  People  v.  Bogart,  3  Parker  C.  C. 

422;  Jacobs  v.  Commonwealth,  2  Leigh,  143;  The  State  v.  Heaton,  77  N.  C.  605. 
709;  The  State  v.  Jopling,  10  Humph.         *  Crim.  Law,  II.  §  976,  977 ;  The  State 

418 ;  The  8tate  v.  Northfleld,  18  Vt  565;  v.  Heaton,  supra  ;  The  State  v.  Presoott, 

The  State  v.  Greenwood,  1  Mill,  420;  81  Ark.  89;   The  State  v.  Reeves,  16 

Commonwealth   v.   Shortridge,  8  J.  J.  Kan.  396.    And  see  The  State  v.  Leach, 

Mar.  688;  Kaneo.  People,  8  Wend.  208;  60   Maine,    58;    Bottomley   v.    United 

The  State  v.  Hoit,  8  Post.  N.  H.  855;  States,  1  Story,  186;  Reg.  v.  Rochester, 

Reg.  v.  Crossley,  10  A.  &  E.  182,  2  Per.  2  Jur.  64. 
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CHAPTER  XLVI. 

MALICIOUS  MI8CHIEF.1 

§887.  Introduction. 

888-844.  Indictment  generally  and  at  Common  Law. 

845, 846.  Specially  of  Indictment  on  Statutes. 

847-860.  The  Evidence. 

§  887.  Divisions  of  Snbjeot  —  How  the  subject  of  Malicious 
Mischief  is  distributed  among  the  several  volumes  of  this  series 
of  works  is  stated  in  "  Criminal  Law." 2 

How  Chapter  divided.  —  In  this  chapter  we  shall  consider, 
I.  The  Indictment  generally  and  at  the  Common  Law ;  II.  Spe- 
cially of  the  Indictment  on  Statutes  ;  III.  The  Evidence. 

I.  The  Indictment  generally  and  at  the  Common  Law. 

§  888.  Form  of  Indlotment.  —  The  indictment,  at  the  common 
law,  alleges  the  malice  of  the  defendant,  describes  the  property, 
states  who  is  the  owner ;  and,  with  the  particularity  required  in 
all  indictments,  for  whatever  offence,  sets  out  the  special  acts 
which  constituted  the  mischief  in  the  individual  instance.3 

§  839.  Varying  with  Views  of  Law.  —  At  different  places  in 
44  Criminal  Law  "  and  44  Statutory  Crimes,"  it  is  explained  that 
the  views  of  our  tribunals  are  not  entirely  uniform  as  to  what 
are  the  essential  elements  of  either  the  common-law  or  the  statu- 
tory malicious  mischief.1  Hence,  in  •  some  particulars,  what 
would  be  accepted  as  a  good  indictment  in  one  State  might  not 
be  so  in  another. 

1  For  the  law  of  this  offence,  tee  Crim.  The  State  v.  Briggs,  1  Aikens,  226 ;  Bur- 
Law,  II.  §  988  et  seq.  And,  for  law  and  gees  v.  The  State,  44  Ala.  190, 192 ;  The 
procedure,  see  Stat.  Crimes,  §  480-449.  State  v.  Simpson,  2  Hawks,  460;  The 

'  Crim.  Law,  IL  §  988.  State  v.  Scott,  2  Der.  &  Bat  86. 

8  See,  for  forms,  2  Chit.  Crim.  Law,         *  See,  for  example,  Crim.  Law,  L 

28 ;  2  Stark  Crim.  PI.  2d  ed.  676  et  seq. ;  |  669,  670,  677  ;  II.  §  984,  986  ;  8tat 

People  v.  Moody,  6  Parker  C.  C.  668;  Crimes,  §  480, 488-486. 
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§  842  8PECIPIC  ISSUES  AM>  OFFENCES.  [BOOK  JOB. 

§  840.  Value.  —  Principles  already  developed J  disclose,  that, 
whether  the  indictment  is  at  the  common  law  or  on  a  statute,  it 
need  hot  allege  the  value  of  the  property  injured  or  destroyed;1 
unless  such  value  influences  the  punishment,  in  which  case  it 
must.8  The  rules  in  larceny  determine  the  form  of  the  allega- 
tion ; 4  as,  if  it  gives  only  the  collective  value  of  several  enu- 
merated things,  this,  though  not  judicious,  will  not  be  ill  should 
the  proofs  sustain  the  entire  averment.6 

§  841.  Description  of  Injury.  —  The  indictment  must  set  forth 
the  injury  inflicted  with  such  minuteness  of  description  as,  within 
rules  stated  in  the  first  volume,6  will  identify  the  transaction  and 
sufficiently  inform  the  defendant  of  the  nature  and  extent  of  the 
accusation.7  And,  in  this,  there  is  no  difference  between  indict- 
ments drawn  on  the  common  law  and  on  the  statutes.8  Illustra- 
tions, showing  the  manner  of  alleging  the  injury  within  this 
doctrine,  appear  in  "  Statutory  Crimes."  9 

§  842.  Allegation  of  Malice.  —  The  indictment  ought  to  allege 
the  malice  which,  by  the  law  of  the  offence,  is  an  element  there- 
in. This,  in  general,  is  malice  against  the  owner.10  It  is  quite 
common  to  employ  for  this  purpose  the  adverbial  form  of  the 
word,  "  maliciously,"  and  to  connect  it  with  **  mischievously " 
and  other  adverbs  of  the  like  sort.  And  some  of  these  may  assist 
in  pointing  the  malice  to  the  owner.11  But,  aside  from  what  may 
be  required  to  cover  the  terms  of  a  statute,  it  is  believed  that  no 
one  form  is  universally  exclusive  of  all  others.12 

i  Vol.  I.  §  488  6,  640,  641,  667;  ante,  Hay  worth  ».  The  State,  14  Ind.  690, 

{  713.  The  State  ».  Merrill,  8  Blackf.  346 ;  The 

2  The  Stater.  Simpson, 2 Hawks, 460;  State  v.  Langford,  3  Hawks,  881;  The 

Caldwell  r.  The  State,  49  Ala.  84;  The  State  v.  Aydelott,  7  Blackf.  167;  Hotch- 

State  v.  Garner,  8  Port.  447  ;  Common-  kish  v.  Tuttle,  I  Root,  438 ;  The  State  v. 

wealth  v.  Soule,  2  Met.  21.    And  see  The  Derossett,  19  Misso.  888 ;  Read  v.  The 

State  v.  Aydelott,  7  Blackf.  167;  The  State,  1  Ind.  611 ;  Shell  v.  The  State,  6 

State  v.  Blackweli,  3  Ind.  629 ;    Manes  Humph.  283. 

v.  The  State,  20  Texas,  88 ;  Nutt  v.  The  •  Vol.  I.  §  610,  611. 

State.  19  Texas,  840.  •  Stat.  Crimes,  §  446-448. 

*  The  State  t;.  Shadley,  16  Ind.  230;  *•  Crim.  Law,  I.  §  596 ;  and  places  cited 
Nicholson  v.  The  State,  8  Texas  Ap.  81;  ante,  §  839;  Stat.  Crimes,  §  433-487; 
The  State  r.  Heath,  41  Texas,  426;  Reg.  The  State  v.  Hill,  79  N.  C.  666. 

v.  Thoman,  12  Cox  C.  C.  64;  The  State        u  See  the  cases  cited  ante,  §  888. 

v.  Gamer,  8  Port.  447.  u  The  State  v.  Jackson,  11  Ire.  329. 

*  Ante,  §  713-716.  Nash,  J.  observed  in  this  case :  "  It  is  of 

6  Commonwealth  v.  Falrey,  108  Mass.  the  essence  of  the  crime  charged  against 
804,  307.  the  defendant  that  it  was  perpetrated 

*  Vol.  I.  §  609,  619,  620,  626,  680,  666.    from  ill-will  against  the  owner  of  the 

7  The  State  v.  Jackson,  7  Ind.  270;    property   destroyed.     It   is   necessary, 
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§  843.  Ownership.  —  For  the  same  reason  that  an  allegation  of 
ownership  is  required  in  larceny,1  it  is,  on  principle,  required  in 
malicious  mischief,  both  at  the  common  law  and  under  the  stat- 
utes ; 2  and  it  should  be  in  the  same  form.  Most  of  the  cases  so 
hold.8  But  under  special  circumstances,  or  statutory  modifica- 
tions of  common-law  rules,  a  few  of  the  adjudications  permit,  per- 
haps  justly,  this  averment  to  be  omitted.* 

§  844.    Offenoes   whereof  Malicious  Misohief  la   one  Element  — 

There  are  various  offences  consisting  in  part  of  the  element  of 
malicious  mischief  and  in  parts  of  other  elements  of  wrong.  The 
form  of  the  indictment  will,  like  the  offence  itself,  consist  of  a 
blending  of  different  things  into  one.  Herein  the  emergencies 
of  the  particular  case  will  be  the  pleader's  guide.  One  illustra- 
tion is  where  the  mischief  is  committed  by  the  discbarge  of  guns 
to  the  terror  of  the  people  in  a  dwelling-house ; 6  another,  where 
the  windows  of  an  inhabited  building  are  broken  in  the  night, 
with  the  like  consequence ; 6  another,  where  the  house  is  thus 
fully  or  in  part  torn  down.7 

therefore,  that   the   indictment   should  the  owner,  the  charge  would  have  been 

either  directly  charge  this  malice  towards  sufficiently  explicit  to  support  itself.    An 

the  owner,  or  so  describe  the  offence  indictment  for  malicious  mischief  must 

that  the  court  may  see  that  the  charge  either  expressly  charge  malice  against 

is  sufficiently  explicit  to  support  itself,  the  owner,  or  fully  otherwise  describe 

The  indictment   in   this  case  does  not  the  offence."    p.  831.     The  indictment 

charge  the  crime  to  have  been  perpe-  for  the  malicious  disfigurement  of  a  horse, 

trated  from,  malice  against  the  owner,  contrary  to  the  Tennessee  statute,  must 

And  in  the  cases  of  The  State  v.  Simpson,  aver  that  the  act  was  done  maliciously. 

2  Hawks.  460,  and  The  State  v.  Scott,  2  Boyd  v.  The  State,  2  Humph.  89.    See 

Dev.  &  Bat.  85,  the  court  decided  that  it  The  State  v.  Hambleton,  22  Misso.  452. 
was  not  necessary  so  to  lay  the  offence,         1  Ante,  §  718  et  seq. 
because  the  indictment  was  according  to         *  Vol.  I.  §  610,  611. 
the  precedents.    But  in  both  those  cases         •  Rex  v.  Patrick,  2  East  P.  C.  1059; 

the  crime  was  sufficiently  charged  with-  The  State  v.  Jackson,  7  Ind.  270;  Ha- 

out  those  words.    The  charge  in  Scott's  worth  v.  The  State,  Peck,  89 ;  The  State 

case  was,  '  unlawfully,  wickedly,  mali-  v.  Faucett,  15  Texas,  584 ;  Davis  v.  Com- 

eiously,  and  mischievously*  &c. ;  in  Simp-  mon  wealth,  6  Casey,  Pa.  421,  424 ;   Rex 

son's, '  unlawfully,  wickedly,  maliciously,  v.  Woodward,  2  East  P.  C  658 ;   The 

and  mischievously.*    In  each  of  those  cases  State  v.  Hill,  79  N.  C.  656 ;  Morningstar 

the  generic  term,  designating  the  crime,  0.  The  State,  52  Ala.  405 ;   The  State  9. 

is  used ;  and,  therefore,  we  presume  that  Brant,  14  Iowa,  180 ;  Ritter  v.  The  State, 

the  precedents  did  not  call  for  the  express  88  Texas,  608 ;  The  State  v.  Mason,  18 

charge  of  malice  against  the  owner,  be-  Ire.  841 ;  Reg.  v.  Jones,  1  Car.  &  K.  181. 
cause  the  description  contained  in  the         4  Benson  v.  The  State,  1  Texas  Ap. 

indictment  necessarily  embraced  it.    In  6;  Owens  v.  The  State,  52  Ala.  400 ;  The 

the  case  before  us,  the  word  '  mischievous-  State  v.  Brocker,  82  Texas,  611. 
ly'  is   omitted,  and   the   description  is         *  The  State  v.  Langford,  8  Hawks,  881. 
legally  incomplete.     If  the  indictment         *  The  State  v.  Batchelder,  5  N.  H.  549. 
had  gone  on  and  charged  malice  against         7  The  State  v.  Wilson,  8  Mil  so.  125. 
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11.  Specially  of  the  Indictment  on  Statutes. 

§  845.  Elsewhere  considered.  —  The  statutory  offence,  with 
the  indictment  therefor,  is  more  particularly  for  "  Statutory 
Crimes." l 

Follow  Statute.  —  The  indictment,  in  these  cases  as  in  all  others 
upon  a  statute,  must  mingle  with  the  common-law  forms  of  alle- 
gation the  averments  required  by  the  particular  enactment  on 
which  it  is  drawn,  according  to  explanations  given  in  the  first 
volume.2    Thus,  — 

§  846.  Form  of  Indictment.  —  (Wounding).  —  If  a  statute  in- 
flicts the  penalty  for  this  offence  on  one  who  "  shall  wilfully  and 
maliciously,  by  any  means  whatever,  kill,  maim,  or  wound  any 
animal  of  another  which  it  is  made  larceny  to  steal,"  the  indict- 
ment for  wounding  may  charge,  that,  at  a  time  and  place,  the 
defendant  one  sorrel  mare,  of  the  value  of,  &c,  of  the  goods  of, 
&c,  "  did  wilfully  and  maliciously  wound."  So  it  has  been  held,8 
and  probably  not  contrary  to  just  principle  ; 4  but  the  question 
whether  the  instrument,  the  manner,  or  the  extent  of  the  wound- 
ing should  not  be  given,  to  further  identify,  the  transaction,  is 
not  absolutely  clear.5 


i  Stat.  Crimes,  §  481-449. 

*  Vol.  I.  §  693-042 ;  The  State  v. 
Slocum,  8  Blackf.  316 ;  Taylor  v.  The 
State,  6  Humph.  286;  The  State  v. 
Clifton,  24  Misso.  876;  Commonwealth 
v.  Butcher,  4  Grat.  644 ;  Commonwealth 
v.  Dougherty,  6  Gray,  849  ;  Common- 
wealth v.  Bean,  11  Cush.  414 ;  Glines  v. 
Smith,  48  N.  H.  269  ;  Maskill  u.  The 
State,  8  Blackf.  299;  The  State  v.  Pen- 
nington, 8  Head,  119;  The  State  v.  Pine, 
30  Texas,  399;  Rex  v.  Ashton,  2  B.  & 
Ad.  760;  Reg.  v.  Morris,  9  Car.  &  P.  89 ; 
The  State  v.  Staton,  06  N.  C.  640;  The 
State  v.  Malloy,  6  Vroom,  410 ;  The  State 
v.  Hussey,  60  Maine,  410 ;  Birdg  r.  The 
State,  81  Ind.  88 ;  Rex  v.  Mogg,  4  Car.  & 
P.  864 ;  Rex  v.  Chalkley,  Russ.  &  Ry. 
268 ;  The  State  v.  Allen,  72  N.  C.  114 ; 
The  State  v.  Arnold,  89  Texas,  74;  The 
State  v.  Simpson,  73  N.  C.  269 ;  Com- 
monwealth v.  Turner,  8  Bush,  1;  The 
State  v.  Stalls,  37  Texas,  440;  Allan  v. 
Kirton,  2  W.  Bl.  842 ;  s.  o.  nom.  Allen  r. 
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Kirton,  8  Wils.  818 ;  The  State  v.  Batson, 
81  Misso.  843 ;  Bates  v.  The  State,  31 
Ind.  72;  The  State  v.  Hill,  79  N.  C.  666; 
Rembert  v\  The  State,  66  Missis.  280; 
The  State  v.  Parker,  81  N.  C  648. 

8  Lemon  u.  The  State,  19  Ark.  171. 
See  Thompson  v.  The  State,  61  Missis. 
363 ;  Swartzbaugh  v.  People,  86  111-  467. 

«  Stat.  Crimes,  §  1118. 

6  For  further  forms,  see  8  Chit.  Crim. 
Law,  1132  et  seq. ;  Rex  v.  Chappie,  Russ. 
&  Ry.  77  ;  The  State  v.  Burgess,  40 
Maine,  692  ;  Commonwealth  v.  Williams, 
110  Mass.  401 ;  Commonwealth  v.  Bean, 
11  Cush.  414 ;  The  State  v.  Brant,  14 
Iowa,  180;  Oviatt  v.  The  State,  19  Ohio 
State,  678 ;  Reg.  v.  Pembliton,  Law  Rep. 
2  C.  C.  119;  Commonwealth  v.  Waldeu, 
8  Cush.  668;  Commonwealth  v.  Soule, 
2  Met.  21 ;  Commonwealth  v.  Cox,  7 
Allen,  677  ;  Commonwealth  v.  Sowle,  9 
Gray,  304 ;  Reg.  v.  White  man,  Dears. 
363,  26  Eng.  L.  &  Eq.  690 ;  The  State  9. 
Staton,  66   N.  C.  640;    The  State  * 
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III.   The  Evidence. 

m 

§  847.  Injured  Person  as  Witness.  —  The  person  to  whose  injury 
the  mischief  was  done,  may  be  a  witness  against  the  doer.1 

§  848.  Frima-facie  Case  —  Prove  AH.  —  All  the  essential  allega- 
tions of  the  indictment,  constituting  a  prima-facie  case  against 
the  defendant,  must  be  proved  by  the  prosecuting  power.2  The 
proof  need  not  be  by  witnesses  testifying  directly  to  the  facts, 
but  it  may  be  equally  by  presumptions  from  other  facts  in  evi- 
dence.8   Thus,  — 

Maiioe — may  be  inferred  from  the  acts  of  mischief,  wilfully 
done.1  But  this  inference  is  not  inevitable ;  as,  for  example,  it 
may  not  arise  where  the  defendant  acted  on  a  license  from  a  per- 
son supposed  to  represent  the  owner.5  And  where,  as  in  most 
cases,  the  intent  to  injure  the  owner  is  an  element  in  the  offence, 
there  should  be  something  in  the  evidence  pointing  the  malice 
toward  him ;  it  does  not  absolutely  arise  as  of  course  out  of  the 
mere  unlawful  act  of  injury.6     But — 

Absence  of  License.  —  It  is  not  incumbent  on  the  government 
to  prove  such  matter  of  defence  as  that  the  defendant  did  not  act 
under  license  from  the  owner.7  Yet  the  statute  may  be  in  such 
terms  as  to  render  the  absence  of  a  license  a  part  of  the  govern- 
ment's necessary  prima-facie  case,9  —  but  we  are  here  approach 
ing  a  question  on  which  the  authorities  are  not  quite  uniform. 

Other  Instances  —  of  the  like  offending  may  in  some  circum- 

Painter,  70  N.  C.  70 ;  Commonwealth  v.         s  Belverman  v.  The  State,  16  Texas, 

Falvey,  108  Mass.  804 ;  McKinney  v.  Peo-  180. 

pie,  82  Mich.  284;  The  State  v.  Williams,         *  Wallace  v.  The  State,  80  Texas,  758; 

21  Ind.  206.    And  see  The  State  v.  Col-  Commonwealth    t>.   Sullivan,   107   Mass. 

lins,  19  Ark.  687 ;  The  State  v.  Keogh,  18  218.    See  The  State  v.  McDermott,  SQ 

La.  An.  248;  The  State  v.  Cantrell,  2  Iowa,  107 ;  Brown  v.'  The  State,  26  Ohio 

Hill,  S.  C.  889 ;  Turnipseed  v.  The  State,  State,  176. 

6  Ala.  664.    Where  the  statute  made  it         *  Rex  v.  Crutchley,  5  Car.  &  P.  188. 
indictable  "  maliciously,  &c.,  any  horse,         *  The  State  v.  Underwood,  87  Misso. 

cattle,  or  other  domestic  beaut  of  another,"  226.      Res    Oestss. — The    defendant's 

an  indictment  for  wounding  a  hog,  without  declarations,  after  committing  the  act, 

averring  that  it  was  a  "  domestic  beast,"  may  in  some  circumstances  be  admissible 

was  held,  on  the  English  authorities,  to  be  in  his  favor  on  the  question  of  malice, 

good.     The  State  v.  En  slow,  10  Iowa,  116,  The  State  v.  Graham,  46  Misso.  490. 
116.  °  The   State    v.  Underwood,   supra; 

1  Vol.  L   §  1188  ;    United  States  v.  Lossen  v.  The  State,  62  Ind.  487. 
Johns,  4  Dall.  412 ;  The  State  v.  Pike,  88         7  The   State  ».  Whittier,    21  Maine, 

Maine,  861 ;  Blackstone  v.  The  State,  16  841 ;  Welsh  v.  The  State,  11  Texas,  868. 
Ala.  416.  *  Rex  v.  Hazy,  2  Car.  &  P.  468. 
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stances  be  shown  against  the  defendant  in  explanation  of  his 
intent ;  as,  on  an  indictment  for  malicious  shooting,  where  it  was 
uncertain  whether  a- proven  instance  was  from  accident  or  design, 
another  evidently  intended  was  deemed  competent  as  inferring 
design  in  this  one.1 

§  849.  Proving  Injury  as  laid  —  (Varianoe).  —  Where  the  indict* 
ment  was  for  killing  a  cow,  contrary  to  7  &  8  Geo.  4,  c.  30,  §  16, 
the  words  of  which  are  "  shall  unlawfully  and  maliciously  kill," 
&c.  the  allegation  of  killing  was  held  to  be  sustained  by  proof 
that  the  defendant  set  fire  to  a  cow-house  in  which  the  cow  was, 
whereby  the  animal  was  burned  to  death.3  So  the  averment  that 
the  defendant  caused  another's  hens  to  eat  poison  is  proved  by 
showing  that  he  exposed  the  poison,  intending  they  should  find 
and  eat  it,  which  they  did.3 

§  850.  Proof  of  Ownership.  —  The  ownership,  when  necessarily 
alleged,4  must,  as  in  larceny,5  be  proved.8  Parol  evidence,  even 
where  the  injury  is  to  real  estate,  is  adequate.7    And,  — 

Corporation.  —  When  the  ownership  is  laid  in  a  corporation, 
the  proof  may  be  the  same  as  when  in  an  individual.8 

1  Rex  v.  Voke,  Rum.  &  Ry.  681.    One  Laughlin,  106  Mass.  400;  Commonwealth 

was  on  trial  for  wilfully  setting  fire  to  a  v.  Soule,  2  Met.  21. 
rick  by  firing  a  gun  close  to  it,  on  a  day         *  Ante,  §  843. 
named ;  and  the  fact  that  the  rick  was         •  Ante,  §  762. 

on  fire  the  day  before  and  the  defendant         •  The  State  v.  Weeks,  80  Maine,  182 ; 

was  by  it  with  a  gun,  was  admitted,  as  Nutt  v.  The  State,  19  Texas,  840 ;  The 

tending  to  overcome  any  suggestion  of  State  v.  Hill,  79  N.  C.  666.    And  see  Peo- 

accident  in  the  instance  in  controversy,  pie  v.  Horr,  7  Barb.  9 ;  Belverman  v.  The 

Reg.  v.  Dossett,  2  Car.  &  K.  806 ;  s.  c.  State,  16  Texas,  180. 
nom.  Reg.  v.  Dosset.  2  Cox  C.  C  248.  7  The  State  v.  Jaynes,  78  N.  C  604. 

9  Rex  v.  Haughton,  6  Car/  &  P.  669.         *  Lowe    v.  The    State,  46   Ind.  806. 

8ee,  as  to  the  indictment,  Taylor  v.  The  Other  Questions.  —  For  other  questions 

State,  6  Humph.  286.  of  evidence,  see  Delano  v.  The  State,  29 

8  Commonwealth  v.  Falvey,  108  Mass.  Ind.  211;  The  State  v.  Clark,  6  Dutcher, 

804.     And  see  Commonwealth   t>.  Mo-  96. 


For  MALICIOUS  WOUNDING,  see  Stat  Crimes. 

MANSLAUGHTER,  see  Homicidb,  the  chapter  beginning  ante,  §  496b 
MARRIAGE  LAWS,  see  Stat  Crimes,  said  Bishop  on  Mar.  &  Div. 
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CHAPTER  XLVH. 

MAYHEM  AND  STATUTOBY  MAIMS.1 

§  860  a.  Introduction. 
851-864.    Common-law  Proceeding. 
866-860.    Proceeding  upon  Statutes. 

§  850  a.  How  the  Chapter  divided.  —  We  shall'  consider,  I.  The 
Common-law  Proceeding ;  II.  The  Proceeding  upon  Statutes, 

I.  The  Common-law  Proceeding. 

§  851.  indictment.  —  By  the  ancient  common  law  of  England, 
as  it  stood  before  the  enactment  of  any  statute  of  mayhem,  there 
was  pretty  plainly  an  offence  of  mayhem,  distinguishable  from 
some  misdemeanors  often  known  by  the  like-  name,  which  was  a 
well-defined  felony.2  Of  course,  there  were  forms  of  indictment 
for  it.  But  the  statutes  began  to  appear  as  Car  back  as  the  reign 
of  Henry  IV. ;  and,  where  there  has  been  a  case  of  mayhem 
within  the  terms  of  a  statute,  the  indictment  has  been  upon  it. 
Possibly  some  of  the  old  common-law  forms  may  be  found  in  our 
ancient  books,  but  the  author  does  not  remember  to  have  met 
with  such.8    And  should  he  here  suggest  a  form,  it  would  be 


1  For  the  Iaw  of  these  offences,  see 
Crini.  Law,  II.  §  1001  et  seq. 

'  Crim.  Law,  II.  §  1001,  1008. 

•  Moreover,  I  judge  that  the  early 
prosecutions  for  mayhem  were  seldom 
by  indictment ;  appeal  being,  as  Reeves 
tells  us,  "  the  usual  mode."  2  Reeves 
Hist.  Kng.  Law,  88-36.  In  this  proceed" 
fog,  the  appellor  was  generally  excused 
from  fighting  by  reason  of  the  disabling 
wounds  of  which  he  complained,  so  that 
the  trial  was  commonly  by  jury.  lb.  84. 
And  the  judgment  was,  that  the  Appellee 
"  lose  the  like  member  as  he  has  destroyed 
of  the  plaintiff;  and,  if  the  plaint  be 


made  against  a  woman  who  has  deprived 
a  man  of  his  members,  she  shall  hart 
judgment  to  lose  a  hand,  being  the  mem- 
ber wherewith  she  committed  the  of- 
fence." This  "eye-for-an-eye"  sort  of 
punishment,  adapted  to  the  tastes  of  a 
rude  age,  was  not  inflicted  where  the  pro- 
ceeding was  by  indictment.  1  Britton, 
by  Nichols,  128.  Of  course,  therefore, 
the  appeal  must  have  been  the  favored 
suit.  As  to  what  appears  to  have  been 
a  somewhat  different  form  of  the  appeal 
of  mayhem,  wherein  the  consequences 
were  less  severe,  see  Crim.  Law9  IJ. 
1 1001,  note. 

899 


§  854  SPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  XII. 

without  authority,  nor  probably  would  it  ever  be  required  in 
practice.  Still  some  knowledge  of  the  common-law  indict- 
ment is  desirable  as  a  help  to  the  procedure  under  our  statutes. 
Thus,  — 

§852.  " Feloniously "  —  "Malm."  —  These  two  words  were  es- 
sential ;  the  expression  in  Latin  being,  felonice  mayhemaviO 
And  — 

§  853.  Manner  of  Hurt,  &a  —  The  indictment  was  required,  as 
in  murder,  "  to  set  forth,"  says  East,  "  particularly  in  what  man- 
ner the  hurt  was  given,  and  the  consequences  following  it ;  con- 
cluding, that  so  the  defendant  feloniously  maimed,  &c,  but  the 
omission  of  the  former  is  not  helped  by  such  general  conclu- 
sion." 2    Moreover,  — 

§  854.  Accessories.  —  This  author  adds :  "  Lord  Hale  considers 
that  there  are  no  accessories  before  in  mayhem,  for  that  they  are 
in  the  same  degree  as  principals ;  and,  if  the  nature  and  punish- 
ment of  the  offence  at  common  law,  which  was  in  effect  only  a 
trespass,  be  considered,  it  favors  that  opinion.  Hawkins,  how- 
ever, says,  that  there  may  be  accessories  before ;  but  that  the 
appellant  has  his  election  to  proceed  against  them  either  as  prin- 
cipals or  accessories ;  and  herewith  agrees  Staundford,  to  whom 
Lord  Hale  expressly  refers.  Yet  I  cannot  help  suspecting,  upon 
a  more  accurate  inspection  of  the  authorities  on  which  this  last 
opinion  is  founded,  that  it  is  a  mistake,  proceeding  perhaps  upon 
the  old  notion  which  prevailed  till  after  the  time  of  Edw.  IH., 
that  those  who  were  present  aiding  and  abetting,  but  did  not 
commit  the  fact,  were  accessories  at  the  fact.  The  authorities  in 
support  of  it  are  all  resolvable  into  40  Assize  1,  9,  and  41  Assize 
16;  and  there  it  is  said,  that  the  ancient  law  was  that  each 
should  be  appealed  as  principal,  but  that  now  the  appellant  may 
elect  to  make  all  principals,  or  else  only  the  one  who  struck  prin- 
cipal, and  the  others  accessories.  But  Brook,  on  one  of  these 
passages,  says,  quod  nota :  and  it  seems  that  the  ancient  law  was 
the  best ;  for  it  is  only  trespass  in  effect.  And  on  the  other  he 
observes,  quod  mirum :  for  in  mayhem  there  are  no  accessories. 
And  in  the  time  of  Henry  VI.  it  appears  to  have  been  consid- 
ered, that,  in  mayhem,  all  were  principals ;  as  well  he  who  com- 

*  8  Inst.  118 ;  2  Hawk.  P.  C.  c  28,  Hawk.  P.  C.  c.  23,  §  20,  76, 79;  lb.  a  26, 
t  77.  §  67. 

*  1  East  P.  C.  402,  referring  to  2 
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forts  and  abets,  as  he  who  strikes  the  stroke.  And  certainly  it  is 
against  the  received  opinion  at  this  day,  that  a  person  can  be 
both  accessory  and  principal  in  respect  to  the  very  same  act."  l 
But  here  again  we  are  led  back  into  the  mists  which  envelop  the 
old  common  law  of  this  offence.2  The  consideration  that  there 
were  misdemeanors  called  mayhem,  distinct  from  the  felony,  may 
help  dkpel  some  of  them. 

II.  The  Proceeding  upon  Statutes. 
§  855.    Form  of  Indlotment  —  (Slitting  Nose).  —  A  form  of  the 

indictment  under  the  Coventry  Act  (22  &  23  Car.  2,  c.  I)3  was, 
that,  at  a  time  and  place,  the  defendant,  contriving,  &c.  in  and 
upon  one  B,  on  purpose,  and  of  his  malice  aforethought,  and  by 
lying  in  wait,  unlawfully  and  feloniously  did  make  an  assault. 
It  then  sets  forth  the  instrument,  the  holding  of  it  in  the  right 
hand,  &c.  the  same  as  in  murder  ;  and,  in  a  case  of  slitting  the 
nose,  proceeds,  that,  with  it,  he  "  the  nose  of  the  said  B,  on  pur- 
pose, and  of  his  malice  aforethought,  and  by  lying  in  wait,  then 
and  there  unlawfully  and  feloniously  did  slit,  with  intention 
the  said  B,  in  so  doing,  in  manner  aforesaid,  to  maim  and  dis- 
figure." And  it  has  the  conclusion  "  and  so  the  jurors,"  &c>  as 
in  murder.5    As  to  the  — 

§  856.  Concluding  Part  —  This  sort  of  conclusion,  or  summing 
up  of  the  allegations,  is  plainly  unnecessary  where  the  preceding 
part  of  the  indictment  has  fully  covered  the  statutory  terms.6 
And  it  is  not  common,  though  sometimes  employed,7  in  this 
country.8    Again,  — 

BCanner  of  holding  Weapon.  —  It  is  believed  that,  generally 
under  our  statutes,  such  averments  as  the  manner  of  holding  the 


i  1  East  P.  C.  400,  401. 

*  Crim.  Law,  II.  §  1001,  note. 

•  Crim.  Law,  II.  §  1008. 

«  Ante,  §  602,  686,  641,  648. 

»  8  Chit.  Crim.  Law,  787,  788.  For 
other  precedent!,  see  Bex  v.  Woodburne, 
16  Howell  St.  Tr.  68;  Rex  v.  Ringrose, 
Trem.  P.  C.  88 ;  The  State  v.  Briley,  8 
Port  472 ;  The  Stat©  v.  Absence,  4  Port. 
897;  Tully  v.  People,  67  N.  Y.  16;  The 
State  v.  Bohannon,  21  Misto.  490.  And 
vol.  ii.  26 


see  The  State  v.  Vowels,  4  Oregon,  824 ; 
The  State  v.  Daris,  29  Miaso.  891. 

•  Ante,  $  648-660. 

J  Anonymous,  Whart.  Prec  2d  ed.  No. 
194. 

•  Tolly  v.  People,  67  N.  Y.  16;  The 
State  v.  Absence,  4  Port.  897 ;  The  State 
v.  Briley,  8  Port  472.  And  see  Guest  v. 
The  State,  19  Ark.  406;  The  State  v. 
Thompson,  80  Miaso.  470;  Chick  *.  The 
State,  7  Humph.  161. 
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weapon,  copied  from  the  indictment  for  homicide,1  are  unneces- 
sary ; 2  though,  in  some  of  the  States,  under  some  of  the  statutes, 
it  may  be  prudent  to  insert  them. 

§  857.  FoUowing  statute.  —  The  statutory  words,  or. their  per- 
missible equivalents,  must  be  employed,  as  in  other  indictments 
on  statutes.8    Thus,  — 

u  Lying  in  Wait "  —  u  Voluntarily."  —  Where  the  statute  has  the 
words  "  lying  in  wait,"  and  "  voluntarily,"  they  must  be  in  the 
indictment.4    And  — 

*  Disable."  —  If  the  statute  requires  a  disabling,  the  allegation 
of  a  mere  intent  to  disable  will  not  suffice.6    But  — 

"Deatroy." — To  "destroy"  is  to  u  disable,"  and  the  former  in 
the  indictment  has  been  adjudged  an  adequate  substitute  for  the 
latter  in  the  statute.6 

§  858.  Cutting  off  Bar  —  ("  Right "  or  u  Left  *).  — The  North  Caro- 
lina court  deemed,  that,  for  cutting  off  the  ear,  the  indictment 
must  by  the  common-law  rules  state  whether  it  was  the  "  right " 
or  "  left "  one.  But,  under  modifying  statutes  in  this  State,  such 
particularity  was  adjudged  unnecessary.7 

§  859.  Includes  Assault  —  Mayhem  includes  assault  and  bat- 
tery. Hence,  within  limits  already  seen,  there  may  be  a  convic- 
tion of  the  latter  on  a  charge  of  the  former.8    As  to  — 

"Assault"  —  The  word  "assault,"  not  always  indispensable  in 
the  indictment  for  assault,9  may  equally  be  supplied  by  other 
forms  of  expression  in  the  indictment  for  mayhem.  In  which 
case,  there  may  be  a  conviction  for  the  assault  only,  the  same  as 
in  other  cases.10 

Aggravated  Assault  —  It  was  held  in  Arkansas  that  a  maiming 
includes  an  "  aggravated  assault  and  battery ;  "  and,  on  an  indict- 
ment for  the  former,  the  conviction  may  be  for  the  latter.11 

Prinoipal  of  Beoond  Degree.  —  One  indicted  as  being  present 

1  Ante,  §  616.  *  Commonwealth  v.  Letter,  2  Va.  Cat. 

*  The  State  v.  Bohannon,  21  Misso.     198. 

480.    And  see  Tully  v.  People,  supra ;  *  Tally  v.  People,  supra. 

The  State  v.  Bailey,  21  Misso.  484.    It  1  The  State  v.  Green,  7  Ire.  89.    And 

was  employed  in  The  State  v.  Briley,  8  see  Soott  v.  Commonwealth,  6  8.  &B. 

Port.  472.  224. 

*  Vol  L  §  608  et  seq. ;  Tolly  v.  Peo-  •  Vol.  L  §  417-419. 
pie,  67  N.  Y.  16.  •  Ante,  §  67,  68. 

*  Bespublica  v.  Reiker,  8  Teates,  282.  M  Benham  v.  The  State,  1  Iowa,  642. 

"  Guest  v.  The  State,  19  Ark.  406. 
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aiding  and  abetting  a  mayhem  may  be  convicted  of  assault  and 
battery,  while  the  principal  of  the  first  degree  is  convicted  of  the 
mayhem.1 

1  The  State  v.  Absence,  4  Port.  397.    Verdict.  — As  to  the  verdict,  see  The  State 
v.  Blcedow,  46  Wis.  279. 


For  MEETING,  ILLEGAL,  see  Unlawful  Assembly  ;  also,  Disorderly  House. 
MISCHIEF,  see  Malicious  Mischief. 
MURDER,  see  Homicide. 
NOXIOUS  TRADES,  see  Nuisance. 
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CHAPTER  XLVIII. 

NUISANCE.1 

§  800.    Introduction. 
861-867.    Indictment  generally  and  at  Common  Law. 
868, 869.    Indictment  specially  upon  Statutes. 
869a-874.  Evidence  and  Practice. 
874  a-878.  Nuisances  not  elsewhere  considered. 

§  860.  Elsewhere  considered.  —  We  have  already,  in  this  vol- 
ume, considered  the  procedure  for  various  nuisances  under  their 
titles ;  such  as  Barratry,  Bawdy-House,  Common  Scold,  Disor- 
derly House,  Eavesdropping,  Exposure  of  Person,  and  Gaming- 
House.  In  "  Statutory  Crimes,"  Open  and  Notorious  Lewdness, 
Liquor  Nuisances,  and  some  others,  more  particularly  statutory, 
are  treated  of,  both  as  to  the  law  and  the  procedure. 

What  for  this  Chapter  —  How  divided.  —  We  shall,  in  this  chap- 
ter, call  to  mind  some  of  the  more  general  doctrines  of  the  pro- 
cedure common  to  nuisances  of  whatever  sort ;  and  then,  what 
is  special  to  some  particular  nuisances  not  sufficiently  explained 
in  other  connections :  as  to,  I.  The  Indictment  generally  and  at 
the  Common  Law  ;  II.  The  Indictment  specially  upon  the  Stat- 
utes ;  III.  Questions  of  Evidence  and  Practice ;  IV.  Particular 
Nuisances  not  elsewhere  considered. 

I.  The  Indictment  generally  and  at  the  Common  Law. 

§  861.  Form  of  Indiotment  —  While  treating  of  particular 
nuisances  in  preceding  chapters,  we  saw  what  is  the  form  of  the 
indictment  for  them  severally.2  The  reader,  by  comparing  the 
forms  there  given,  will  discover,  that,  as  the  various  nuisances 
differ  in  their  elements,  so  differ  also  the  terms  by  which  those 
elements  are  described  in  allegation.     The  course,  therefore,  for 

»  For  the  law  of  this  offence,  see  Crim.  *  Ante,  §  98,  106,  199,  273,  81%  861, 
Law,  L  §  1071.  488. 
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the  pleader,  when  he  does  not  rely  implicitly  on  a  precedent,  is  to 
define  to  himself  accurately  the  facts  which  in  law  constitute  the 
nuisance  he  would  set  out,  then  aver  them  in  accordance  with 
the  general  principles  governing  indictments,  and  add  the  con- 
clusion common  for  all  nuisances.1    As  to  the  — 

§  862.  Concluding  Part — In  addition  to  the  conclusion  u  against 
the  peace,"  &c.  required  In  all  indictments  when  not  rendered 
unnecessary  by  statute,2  it  is  usual  to  conclude  the  indictment 
for  nuisance  with  such  words  as  "  to  the  great  damage  and  com- 
mon nuisance  [or  simply  to  the  common  nuisance]  of  all  the 
people  there  lawfully  being  and  abiding.9'  And  the  form  is 
often  expanded  even  more ;  as,  in  Archbold,  "  To  the  great  dam- 
age and  common  nuisance  of  all  the  liege  subjects  of  our  said 
lady  the  queen,  there  inhabiting,  being,  and  residing,  and  going, 
returning,  and  passing  through  the  said  streets  and  highways.9' 8 
If  we  assume  something  of  this  to  be  required,  still,  — 

"  Damage.'1  —  Plainly  the  words  "  to  the  great  damage,"  &c.  are 
unnecessary.* 

*  An  "  — "  Divers."  —  Since  a  nuisance,  to  be  a  public  wrong 
and  indictable,  in  distinction  from  a  mere  private  injury,  must 
not  be  limited  in  its  effects  to  one  or  a  few  persons,  the  allega- 
tion, if  employed,  must  be  "  to  the  common  nuisance  of  M"  &c. ; 
not  divers^  &c.6     But,  — 

§  863.  "To  the  Common  Nuisanoe,"  Ao.  —  (As  helping  other  Al- 
legations). —  The  modern  books,  though  perhaps  not  the  ancient 
ones,  leave  it  quite  uncertain  whether  this  conclusion  "  to  the 
common  nuisance,"  &c.  is,  in  any  form,  necessary.  If,  as  in  bar- 
ratry and  common  scold,  the  main  charge  is.  simply  in  the  pecu- 
liar, general  terms  permissible  only  in  those  offences,8  there  is 
ground  for  saying,  that  the  conclusion  "  to  the  common  nuisance 
of  all  the  people  "  may  add  some  strength  to  the  very  slender 
allegation  of  the  main  fact.     Hence,  in  these  cases,  it  would  seem 

1  Consult  the  places  cited  In  the  last         *  Archb.  Crim.  PI.  &  Ev.  10th  Lond. 

note;  also  post,  §  874a-876,  877a,  878;  ed.  683,  19th  ed.  956.     Chitty  puts  this 

and  the  forms  for  such  nuisances  as  Ex-  form  even  more  verbosely.    8  Chit  Crim 

plosive  Substances  kept  in  a  warehouse,  Law,  607  a. 
Reg.  v.  Lister,  Dears.  ft  B.  209, 210,  note,         *  Vol.  I.  §  647 ;  ante,  $  57. 
7  Cox  C.  C.  842,  844 ;  Spreading  Infeo-         *  Crim.  Law,  I.  $  248,  1078 ;  Anony- 

tion,  Reg.  v.  Henson,  Dears.  24,  18  Bng.  mous,  12  Mod.  504 ;  Commonwealth  v. 

L.  ft  Eq.  107 ;  Rex  v.  Vantandillo,  4  M.  Fans,  6  Rand.  691 ;  Hay  ward's  Case,  Cro. 

ft  8.  78.  Eli*.  148. 

*  Vol.  L  $  648-661.  •  Post,  §  865. 
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to  be  necessary.  But  the  authorities  to  this  are  not  quite  con- 
clusive.1 On  the  other  hand,  passing  from  this  elass  of  excep- 
tional cases,  — 

§  864.  Continued  —  (Other  Allegations  fan).  —  According  to 
general  doctrine,  the  conclusion  under  consideration  can  supply 
no  defect  in  the  main  allegations ; 2  so  that,  if  the  facts  therein 
stated  come  short  of  an  indictable  nuisance,  the  further  averring 
of  them  to  have  been  to  the  common  nuisance  of  all  the  citizens 
of  the  State  —  a  mere  superfluous  statement  of  a  mistaken  con- 
clusion of  law8  —  will  not  make  them  appear  such  to  the  court, 
on  whom,  not  the  grand  jury,  rests  the  decision  of  legal  ques- 
tions.4 Nor,  if  those  other  allegations  present  facts  which  render 
the  defendant  prima  facie  guilty,  will  the  further  averment  of 
the  correct  conclusion  of  law  that  they  constitute  an  indictable 
nuisance  help  what  needs  no  assistance,  or  make  plain  what 
requires  no  explanation.  Therefore,  in  principle,  this  conclusion 
is  not  necessary.6     But  the  authorities  are  divided.6    In  States, 

1  Compare  ante,  §  200 ;  1  Hawk.  P.  C.  ently  without  the  slightest  suspicion  of 

Curw.  ed.  693,  §  5 ;  2  lb.  c.  25,  §  59 ;  the  court  that  they  are  so.    Thus,  in 

Bex  v.  Clayton,  2  Keb.  409, 410;  Rex  v.  I860,  one  was  charged  with  uttering  in  a 

Cooper,  2  Stra.  1246.  public  street  loud  noises,  thereby  drawing 

*  And  see  Palmer,  868,  874.  together  "  a  number  of  persons  to  the 
'  Vol.  I.  §  829,  508,  514,  515.  great   disturbance    of   divers   citizens." 

*  Morris  and  Essex  Railroad  v.  The  The  court  held,  that  this  did  not  set  forth 
State,  7  Vroom,  553.  an  indictable  wrong,  but  nothing  was  said 

*  In  the  words  of  Gaston,  J.  very  emi-  about  the  conclusion.  Commonwealth  r. 
nent  in  the  criminal  law  :  "  If  the  facts  Smith,  6  Cush.  80.  Next,  in  1854,  on  an 
charged  must,  from  their  very  nature,  indictment  for  the  nuisance  of  indecently 
have  created  a  nuisance  to  the  citizens  in  exposing  the  person,  the  conclusion  "  to 
general,  the  words  ad  commune  nocumen-  the  common  nuisance,"  &c  was  held  to 
turn,  though  always  proper  and  safest  to  be  unnecessary  ;  Dewey,  J.  observing, 
be  inserted,  may  be  omitted,  for  they  that  "  the  form  of  the  present  indict- 
neither  describe  the  crime  nor  the  facts  ment,"  from  which  this  conclusion  was 
which  constitute  it."  The  State  v.  Bald-  omitted,  "in  this  respect  is  supported  by 
win,  1  Dev.  &  Bat.  195, 197.  the  authority  of  2  Chit.  Crim.  Law,  41, 

8  And  see  ante,  §  868 ;  Crim.  Law,  I.  and  Archb.  Crim.  PI.  5th  Am.  ed.  655." 

§  243-246 ;  Prat  v.  Steam,  Cro.  Jac.  382 ;  Commonwealth  o.  Haynes,  2  Gray,  72, 

1  Buss.  Crimes,  6th  Eng.  ed.  440 ;  Train  &  73.    In  the  case  which  stands  next  in  the 

Heard  Prec.  57  and  note ;  Thorowgood's  same  volume  of  reports,  a  complaint  be- 

Case,  1  Mod.   107  ;   Commonwealth   v.  fore  a  magistrate  for  being  a  common 

Fane,  5  Band.  691 ;  The  State  v.  Schilling,  drunkard  was  held  not  to  require  this 

14  Iowa,  455 ;  The  State  v.  Stevens,  40  conclusion,  "  because "  the  offence  was 

Maine,  659 ;   Anonymous,   1  Vent.  26 ;  not  a  nuisance.    But,  in  apparent  contra- 

Beg.  v.  Holmes,  Dears.  207,  8  Car.  &  K.  diction  to  the  last-cited  case,  Merrick,  J. 

860,  6  Cox  C.  C.  216,  20  Eng.  L.  &  Eq.  said:  "It  is  undoubtedly  indispensable 

697.    In  Massachusetts,  the  judicial  ut-  that  nuisances  should  be  alleged  in  com- 

terances,  and  perhaps  the  decisions,  on  plaints  and  indictments  to  be  to  the  great 

this  question  are  contradictory,  appar-  damage  and  common  nuisance  of  all  the 
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therefore,  wherein  the  question  has  been  distinctly  settled  by  the 
courts,  there  can  be  no  objection  to  adhering  to  the  precedents. 
In  other  States,  a  considerate  court  will  follow  the  plain  doctrine 
of  principle. 

§  865.  Aota  of  Nuisance.  —  Except  in  the  nuisances  of  barratry,1 
common  scold,2  common  night-walker,8  and  possibly  one  or  two 
others  of  the  like  sort,  the  acts  constituting  the  nuisance  must  be 
set  out  with  the  detail  and  fulness  required  in  other  offences. 


citizens  of  the  Commonwealth.  1  Chit. 
Crim.  Law,  245,  246 ;  Commonwealth  v. 
Smith,  6  Cash.  80."  Commonwealth  v. 
Boon,  2  Gray,  74,  75.  Next,  in  1859, 
Metcalf,  J.,  again  reversing  the  doctrine, 
said :  "  It  is  not  necessary,  in  an  indict- 
ment alleging  matters  that  constitute  a 
common  nuisance,  to  conclude  ad  com- 
mune nocumentum,  although  it  is  usual  to 
do  so.  1  Stark.  Crim.  PI.  2d  ed.  208; 
Archb.  Crim.  PL  5th  Am.  ed.  67 ;  Com- 
monwealth v.  Haynes,  2  Gray,  72.  See 
also  Brady  v.  Reg.  4  Ir.  Law,  21,  2  Jebb 
&  Symes,  647."  From  analogy  to  which 
doctrine  the  court  held,  that  an  indict- 
ment for  obstructing  public  justice  need 
not  conclude  "  to  the  obstruction  and 
hindrance  of  public  justice."  Common- 
wealth v.  Reynolds,  14  Gray,  87,  91.  In 
1869,  this  was  once  more  reversed  in 
what  is  perhaps  only  dictum;  Chapman, 
C.  J.  observing,  —  "  It  was  held  in  Com- 
monwealth o.  Smith,  6  Cush.  80,  that  it 
is  necessary,  in  an  indictment  for  a  pub- 
lic nuisance  by  uttering  loud  cries  and 
exclamations  in  a  public  street,  to  allege 
that  it  was  to  the  great  damage*  and  com- 
mon nuisance  of  all  the  citizens  of  the 
Commonwealth  there  inhabiting,  being, 
and  residing.  A  similar  allegation  is 
found  in  the  forms  of  indictments  for 
causing  noisome  smells  or  letting  off  fire- 
works in  a  public  street,  or  for  keeping  a 
gaming  house  or  a  disorderly  house,  and 
for  other  nuisances  of  a  similar  charac- 
ter. In  England,  such  an  allegation  has 
been  made  unnecessary  by  Stat.  14  &  15 
Vict.  c.  100,  §  25.  But  the  proof  need 
not  be  as  extensive  as  the  allegation." 
Commonwealth  v.  Harris,  101  Mass.  29, 
80.  Finally,  in  1878,  we  have  a  dictum 
which  accords  with  the  one  which  stands 
next  before  it    Said  Colt,  J. :  "An in- 


dictment for  a  public  nuisance  by  utter- 
ing loud  cries  and  exclamations  in  a 
public  street  must  allege  that  it  was  to 
the  great  damage  and  common  nuisance 
of  all  the  citizens  of  the  Commonwealth 
there  being.  This  is  the  technical  de- 
scription, but  the  proof  need  not  be  as 
broad  as  the  allegation ."  Commonwealth 
v.  Oaks,  118  Mass.  8,  9.  Now,  what  is 
the  Massachusetts  law  on  this  question  1 
I  do  not  know  what  the  court,  in  the  next 
case,  will  deem  it  to  be ;  but,  if  I  were  to 
answer,  I  should  say,  that  Commonwealth 
v.  Smith  does  not  decide  what  in  later  cases 
the  judges  have  assumed  it  did.  There- 
fore I  should  throw  out  of  the  account  that 
case,  and  all  the  dicta  depending  upon 
and  referring  to  it.  Commonwealth  v. 
Haynes  distinctly  and  directly  holds  the 
conclusion  to  be  unnecessary.  That  was 
the  exact  question  in  issue.  Common- 
wealth v.  Boon  flatly  contradicts  this,  but 
it  is  difficult  to  say  that  the  contradiction 
is  more  than  dictum.  The  later  case  of 
Commonwealth  f.  Reynolds  directly  sus- 
tains Commonwealth  v.  Haynes ;  and, 
though  this  point  is  not  the  "very"  one 
decided,  indirectly  it  was  involved  in  the 
"  very  "  decision.  What  comes  after,  to 
overrule  these  two  cases,  I  should  reject 
as  mere  dictum ;  hence,  should  deem  the 
Massachusetts  doctrine  not  to  require 
the  conclusion  under  consideration.  The 
question  might  arise,  whether  the  doc- 
trine is  not  this  or  that  according  to  the 
kind  of  nuisance.  But  I  can  discover  no 
ground  for  such  a  distinction,  either  in 
reason,  except  as  stated  in  the  last  sec- 
tion of  my  text,  or  in  the  utterances  or 
actual  decisions  of  this  tribunal. 

1  Ante,  $  98,  100. 

*  Ante,  §  199,  200. 

8  Post,  §  874  a. 
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They  must  both  identify  the  transaction,  and  affirmatively  show 
prima-facie  guilt.1    Thus,  — 

Special  CiroomBtanoes.  —  Where  a  thing  is  not  a  nuisance  of 
itself,  but  becomes  such  by  its  special  circumstances,  these  must 
be  alleged.9    And,  — 

Demoralising  Show.  —  If  the  nuisance  is  a  public  show,  corrupt- 
ing to  the  morals,  so  much  of  the  facts  of  its  indecency,  bar- 
barity, or  the  like,  must  be  stated  as  will  enable  the  court  to 
discern  its  indictable  character.8 

§  866.  Abatement  to  be  asked  or  not.  —  The  indictment  may  be 
good  or  not,  according  as  judgment  for  the  abatement  of  the 
nuisance  is  or  is  not  to  be  asked.4    Thus,  — 

Continuing.  —  Where  punishment  only  is  sought,  there  is  no 
need  of  the  averment  that  the  nuisance  is  continuing.6  But,  to 
justify  a  judgment  of  abatement,  this  is  indispensable ;  since 
otherwise  the  ground  of  abatement  will  not  appear.6  The  form 
of  this  allegation  and  the  connected  one  of  time  is  explained 
in  the  first  volume.7  It  may  be,  for  example,  that,  on  such  a  day, 
the  defendant  erected,  and  thence  continually,  &c,  maintained 
the  nuisance.8 

Looation  —  County,  &o.  —  In  principle,  if  the  officer  of  the  court 
is  to  be  required  by  writ  to  abate  the  nuisance,9  its  location  must 
be  set  out  in  the  indictment  in  the  same  manner  as  the  place  of 
a  forcible  entry  where  restitution  is  to  be  awarded.10  Or,  if  the 
location  should  be  essential  to  the  identity  of  the  offence,  as  per- 
haps it  sometimes  may  be,  it  ought  to  be  averred.11  Moreover, 
where  the  law  requires  it  to  be  in  a  highway,  in  a  building,  or  in 
any  other  special  place  of  this  sort,  so, much  must  be  alleged. 


1  See,  as  illustrative,  besides  other 
cases  cited  to  this  section,  Stein  v.  The 
State,  87  Ala.  123 ;  Boyer  v.  The  State, 
16  Ind.  451 ;  Respublica  v.  Arnold,  8 
Testes,  417 ;  Crane  v.  The  State,  8  Ind. 
198;  The  State  v.  Hart,  84  Maine,  86; 
The  State  v.  Matthews,  42  Vt.  542 ;  The 
State  v.  Hanley,  47  Vt  290;  Rex  v. 
Watts,  2  Car.  &  P.  486;  Rex  v.  Haddock, 
Andr.  137 ;  The  State  v.  Sturdirant,  21 
Maine,  9;  Commonwealth  v.  Twitchell, 
4  Cush.  74 ;  Rex  v.  White,  1  Bur.  383. 

3  Anonymous,  Palmer,  868, 874 ;  Com- 
monwealth v.  Webb,  6  Rand.  726. 

»  Enowles  v.  The  State,  8  Day,  103. 
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*  Crim.  Law,  I.  §  1079;  post,  §  871. 

•  The  State  v.  Hull,  21  Maine,  84. 

*  Vol.  I.  §  893 ;  Munson  v.  People,  6 
Parker  C.  C.  16;  Rex  v.  Stead,  8  T.  R. 
142 ;  Taylor  v.  People,  6  Parker  C.  C.  847. 

1  Vol.  I.  §  398  et  seq. ;  Ashbrook  v. 
Commonwealth,  1  Bush,  139. 

8  Baugh  v.  The  State,  14  Ind.  29. 
And  see  Ashbrook  v.  Commonwealth,  1 
Bush,  189;  Wroe  v.  The  State,  8  Md. 
416. 

•  Ante,  §  HI;  post,  §  871. 

»  Ante,  §  881,  882;  The  State  v.  8to* 
divant,  21  Maine,  9. 
ii  Ante,  §  19,  34, 128, 185,  861. 
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But,  otherwise,  there  is  no  need  for  any  averment  of  place,  ex- 
cept the  general  venue  in  the  county.1  Such  is  the  doctrine  of 
principle ;  and,  on  the  whole,  it  appears  to  be  reasonably  well 
sustained  by  the  authorities.8  Still  there  are  cases  which  seem 
to  hold,  that  this  offence  is  local  to  some  particular  town  or  vill 
and  it  must  be  charged  and  proved  to  have  been  committed  there.8 
§  867.  Duplicity — must,  in  these  cases  as  in  others,  be  avoided.4 
Yet  one  nuisance  may  be  constituted  by  various  acts,  and  to 
allege  all  the  acts  in  one  count  does  not  render  it  double.6  For 
example,  the  keeping  of  swine  in  a  pen  near  a  public  way,  and 
the  feeding  of  them  there  with  offal,  are  but  one  nuisance,  and 
both  may  be  charged  in  one  count.6 

II.  The  Indictment  specially  upon  the  Statutes. 

§  868.  In  General. — There  is  little  or  nothing  special  to  the 
indictment  for  a  statutory  nuisance,  distinguishing  it,  as  com- 
pared with  that  for  the  common-law  offence,  from  other  indict- 
ments on  statutes  as  compared  with  the  corresponding  ones  at 
common  law.  The  rules  stated  in  the  first  volume,  therefore, 
will  be  a  sufficient  guide.7    Thus,  — 

l  Ante,  §  41, 108,  111,  186, 286  a,  851,  always  so.     Ante,  §  41,  111,  186.    The 

note,  488.  Massachusetts  cases  illustrate  this.     In 

*  Compare  cases  cited  at  the  places  Commonwealth  v.  Wellington,  7  Allen, 

referred   to  in   the  last  note ;   Bex  v.  299,  the  indictment  for  the  nuisance  of 

White,  1  Bur.  888,  837  ;   Chute  v.  The  disfiguring  a  public  burying-ground  hay 

State,  19  Minn.  271;  The  State  v.  Stur-  ing  described  the  place  by  metes  and 

divant,  supra ;  Wertz  v.  The  State,  42  bounds,  the  court  adjudged  that  proof 

Ind.  161;  Rex  o.  Record,  2  Show.  216;  correspondingly  strict  with  the  allega- 

Jenk.8  v.  The  State,  17  Wis.  665 ;  Wood  tion  was  required  to  avoid  a  variance. 

v.  The  State,  5  Ind.  488 ;  The  State  v.  Then,    in    Commonwealth    v.    Heflron, 

Schilling,  14  Iowa,  466.  supra,  where  the  town  was  alleged,  but 

1  This,  at  least,  appears  to  be  so  in  not  in  a  form  descriptive,  this  case  was 

Massachusetts.     Commonwealth  v.  Lo-  cited  by  the  court  to  the  very  different 

gan,  12  Gray,  186,  188 ;  Commonwealth  proposition  that  a  statutory  liquor-nui- 

v.  fieffron,  102  Mass.  148,  150 ;  Common-  sance  is  local  and  the  place  must  be  proved 

wealth  v.  Bacon,  108  Mass.  26.    In  other  to  have  been  in  the  town  averred, 
connections,  I  explained  how,  it  appears         *  Chute  v.  The  State,  19  Minn.  271. 
to  me,  this  sort  of  mistake  has  arisen;         *  Ante,  §106;  The  State  v.  Matthews, 

namely   by  the  allegation  of  place  hav-  42  Vt.  542 ;  Commonwealth  v.  Mills,  6 

ing   commonly  contained    the   neediest  Bush,  296 ;  Commonwealth  v.  Twitchell, 

words  '•  there  situate,"  by  reason  whereof  4  Cush.  74 ;  The  State  v.  Hanley,  47  Vt 

they  were  required  to  be  proved  to  avoid  290. 

a  variance  ;   so  that,  this  proof  being        •  The  State  u.  Payson,  87  Maine,  861. 

commonly  necessary,  some  judges,  not  And  see  Rex  v.  Pappinean,  1  Stra.  686. 
considering  why,  have  assumed  it  to  be         7  Vol.  I.  §  698,  et  seq. 
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Unwholesome  Food  —  (Expansion  beyond  Statutory  Terms). — 
The  rule  requiring  the  allegations  to  be  expanded  beyond  the 
statutory  terms  when  otherwise  a  prima-facie  case  will  not  fully 
appear,1  is  applicable  equally  in  these  nuisances  as  in  other 
offences.  To  illustrate:  a  statute  made  punishable  one  who 
should  "  knowingly  sell  any  kind  of  diseased,  corrupted,  or  un- 
wholesome provisions,  whether  for  meat  or  drink,  without  making 
the  same  fully  known  to  the  buyer."  2  And  it  was  adjudged  in- 
adequate to  charge,  completely  within  the  statutory  terms,  that, 
at  a  time  and  place,  the  defendant,  Boynton,  "  did  knowingly 
sell  unto  one  Jeremiah  Barker  a  certain  piece  of  diseased,  cor- 
rupted, and  unwholesome  provision,  to  wit,  one  hind  leg  of  veal ; 
the  said  Boynton  not  then  and  there  making  known  fully  to  said 
Barker  that  the  same  was  diseased,  corrupted,  and  unwholesome." 
The  defect  was,  that,  by  the  interpretation  of  the  statute,  the 
knowledge  of  the  defendant  must,  to  render  him  guilty,  extend, 
not  only  to  the  act  of  selling,  but  also  to  the  diseased  or  other- 
wise unwholesome  condition  of  the  thing  sold.  By  the  interpre- 
tation of  the  indictment,  the  allegation  of  knowledge  went  no 
further  than  to  the  act  of  selling;  it  should  have  been  added, 
that  the  defendant  knew  the  veal  to  be  diseased,  corrupted,  and 
unwholesome.8    So,  also, — 

§  869.  Stallion  and  Maxes  In  FubUo  View. —  (Negativing  Proviso). 

—  The  rules  as  to  what  must  be  negatived,  and  how,  apply  in 
these  cases.4  For  illustration,  a  statute  made  it  punishable  "  for 
any  person  to  keep  or  let  to  mares  any  stallion  or  jack,  within 
the  limits  of  any  town  or  village,  &c,  unless  such  person  shall 
provide  an  inclosure  so  arranged  as  to  obstruct  the  view  from  all 
the  inhabitants,"  &c.  And  this  proviso  was  held  to  be  sufficiently 
negatived  by  the  averment,  that  the  letting  was  on  a  public  street 
in  a  town,  within  view  of  its  inhabitants ;  though  no  more  direct 
mention  was  made  of  there  being  no  inclosure.6 


i  Vol.  I.  §  628-680. 

2  Mass.  R.  S.  c.  131,  §  1. 

8  Commonwealth  v.  Boynton,  12  Cush. 
499,  600.  In  New  York,  it  must  be 
averred  that  the  article  was  sold  for  con- 
sumption as  food  for  man.  But  no  ex- 
clusive form  of  words  for  this  is  essential. 
It  may  be,  for  example,  that  the  defend- 
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ant  "  Bold  to  divers  citizens,  to  the  jurors 
unknown,  five  hundred  pounds  of  beef  as 
good  and  wholesome  beef  and  food." 
Goodrich  v.  People,  19  N.  T.  674.  See 
Goodrich  v.  People,  8  Parker  C.  C.  622. 

*  Vol.  L  §  681-641. 

*  Crane  v.  The  State,  8  Ind.  193,  194 
And  see  Vol.  I.  §  641. 
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III.  Questions  of  Evidence  and  Practice. 

§  869  a.  Length  of  Time. — The  nuisances  differ ;  but,  generally, 
however  long  that  in  controversy  is  alleged  to  have  been  main- 
tained, proof  of  its  existence  for  a  single  day1  or  hour  2  will  satisfy 
the  averment.  Still,  if  the  nuisance  is  laid  as  continuing  and  is 
to  be  abated  by  command  of  the  court,  doubtless  the  jury  must 
be  satisfied  of  the  truth  of  this  part  of  the  charge.8    As  to  — 

Other  Questions  of  Evidence.  —  The  evidence  and  rules  govern- 
ing it  will  depend  mainly  on  the  particular  nuisance  and  special 
facts  of  the  individual  instance.  Some  illustrative  cases  may  be 
here  cited ; 4  but  it  would  be  difficult  to  collect  distinguishing 
rules,  applicable  to  all  forms  of  this  offence. 

§  869  b.  Court  or  Jury.  —  What  is  for  the  court  and  what  for  the 
jury  will  depend  on  those  familiar  principles  which  govern  equally 
other  causes  and  these.6 

§  870.  Defendant  abating  to  mitigate  Sentence.  —  If  one  con- 
victed of  a  continuing  nuisance  abates  it  before  sentence,  this 
will  be  an  effectual  appeal  to  the  discretion  of  the  court  in  miti- 
gation of  his  punishment ; e  even,  in  some  instances,  reducing  it 
to  a  mere  nominal  fine,  especially  where  he  enters  into  a  satis- 
factory undertaking  that  it  shall  not  be  renewed.7  In  proper  cir- 
cumstances, the  court  will  continue  the  case  for  sentence,  to  give 
opportunity  for  such  abatement.8 

§  871.  Judgment  for  Abatement.  —  It  is  so  much  for  the  interest 
of  convicted  persons  to  abate  the  nuisance  before  sentence  that 
seldom  is  any  judgment  therefor  required,  and  the  practice  there- 
on is  not  in  all  particulars  well  defined.     But,  by  all  the  authori- 

,*  Commonwealth  v.  Higgins,  16  Gray,  280;  The  State  v.  Willis,  Busbee,  328  ; 

19!  The  State  r.  Mace,  6  R.  I.  86 ;  The  State 

*  Commonwealth  v.  Gallagher,  1  Al-  v.  Commissioners,  8  Hill,  8.  C.  149;  Gar- 
len,  692.  rison  v.  The  State,  14  Ind.  287. 

1  People  v.  Branchport  and  Penn  Yan         *  Garrison  ».  The  State,  14  Ind.  287 ; 

Plank  Road,  6  Parker  C.  C.  604,  620.  Commonwealth  v.  Smith,  102  Mass.  144 ; 

*  Commonwealth  v.  Mann,  4  Gray,  The  State  ».  Woodward,  28  Vt.  92 ;  Alii- 
218;  People  v.  Mallory,  4  Thomp.  &  C.  son  v.  The  State,  42  Ind.  854. 

667  ;   Commonwealth  v.  Twombly,  119  *  Crim.  Law,  I.  §  1079. 

Mass.  104;  Knox  t\  New  York,  66  Barb.  7  Rex  v.  White,  1  Bar.  888, 88a    And 

404,  88  How.  Pr.  67 ;  Crippen  v.  People,  "  the  court  nerer  admits  him  to  a  $maU 

8  Mich.  117 ;  Commonwealth  v.  Kelley,  fine  till  the  nuisance  is  remored."    Dalt. 

116  Mass.  841 ;  The  8tate  v.  Rankin,  8  Just.  c.  66. 

8.  C.  488 ;  Palf us  v.  The  State,  86  Ga.         *  Rex  v. ,  2  Show.  60. 
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ties,  the  defendant  may  be  required,  as  a  part  of  his  sentence,  to 
abate  the  nuisance ; l  nor  is  this  punishment  forbidden  by  our 
constitutions  as  being  cruel  or  unusual.2  On  principle,  if  he 
refuses  obedience  to  this  command,  he  may  be  compelled  by 
process  as  for  contempt ; 8  or,  what  is  in  effect  the  same  thing, 
the  judgment  may  provide  that  he  stand  committed  till  the 
nuisance  is  removed,  in  analogy  to  the  practice  where  a  fine  is 
imposed.4  In  addition  to  this,  the  court  may,  should  necessity 
require,  —  perhaps  must,  if  so  moved  by  the  prosecuting  officer, 
—  award  the  writ  de  nocumento  amovendo?  It  is  addressed  to 
the  proper  officer,  recites  the  record  of  the  cause,  sets  out  what 
is  to  be  abated,  and  commands  that  "you  do  without  delay 
remove,  or  cause  to  be  removed,"  &c.  the  nuisance.6  This  also 
is  believed  to  be  the  true  doctrine  of  our  courts,  where  a  statute, 
which,  if  it  exists,  must  be  followed,7  has  not  made  conflicting 
regulations.  In  Alabama,  a  judgment  "that  the  nuisance  be 
abated  forthwith,  at  the  costs  of  the  defendant,  and  the  sheriff  is 
charged  with  the  execution  of  this  order,"  was  deemed  informal, 
as  being  a  command  to  the  sheriff,  not  the  party ; 8  nor  does  this 
accord  with  the  practice  above  stated. 

Further  of  Abatement.  —  The  judgment  for  abatement  should 
not  be  too  broad,9  but  should  require  the  removal  only  of  "so 
much  of  the  thing  as  makes  it  a  nuisance."  10  Or,  if  the  illegal- 
ity is  in  the  wrongful  use  of  a  building,  the  abatement  consists 
of  stopping  such  use.11  In  Maine,  where  by  statute  the  court  is 
simply  permitted,  not  required,  to  order  the  abatement,  it  has 


•i 


*  Crim.  Law,  I.  §  1079;  Delaware,  Ac. 
Canal  v.  Commonwealth,  10  Smith,  Pa. 
867 ;  Rex  r.  Stead,  8  T.  R.  142 ;  Rex  v. 
West  Riding  of  Yorkshire,  7  T.  R.  467  ; 
Rex  r.  Incledon,  18  East,  164;  Rex  v. 
Pappineau,  1  Stra.  686 ;  People  ».  Branch- 
port  and  Penn  Yan  Plank  Road,  5  Parker 
C.  C.  604,  620. 

*  McLaughlin  v.  The  State,  45  Ind. 
338. 

*  Crim.  Law,  It  §  266;  Bac.  Abr. 
Nuisance,  D. 

«  Vol.  I.  §  1801 ;  Taggart  v.  Common- 
wealth, 9  Harris,  Pa.  627. 

*  Archb.  New  Crim.  Proced.  206. 

*  2  Gude  Crown  Pract.  666, 667.  And 
see  further,  as  to  these  several  questions, 
Bex  v.  Wilcox,  2  Salk.  468. 
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7  Smith  v.  The  State,  22  Ohio  State, 
589  ;  Matthews  v.  The  State,  25  Ohio 
State,  58Q. 

8  Campbell  v.  The  State,  16  Ala.  144. 
•  Crim.  Law,  I.  §  828,  1081   (as  to 

private  abatement);  The  State  r.  Mof- 
fett,  1  Greene,  Iowa,  247 ;  Morrison  v. 
Marquardt,  24  Iowa,  35 ;  Smart  v.  Com- 
monwealth, 27  Grat.  950. 

10  Rex  v.  Pappineau,  1  Stra.  686,  688. 
And  see  Baten's  Case,  9  Co.  53  6. 

11  1  Russ.  Crimes,  6th  Eng.  ed.  442  ; 
Brightman  v.  Bristol,  66  Blaine,  426; 
Earp  v.  Lee,  71  111.  198.  See  Welch  v. 
Stowell,  2  Doug.  Mich.  332;  Ely  v. 
Niagara,  86  N.  Y.  297  ;  Barclay  v.  Com- 
monwealth, 1  Casey,  Pa.  608;  The  State 
v.  Raster,  85  Iowa,  221. 
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declined  acting  if  the  interests  of  strangers  may  thereby  be 
u  improperly  affected."1  Still,  that  a  public  nuisance  is  on  a 
stranger's  land  affords  no  just  reason  for  leaving  it  unabated.8 

§  872.  Refusing  to  quash  to  compel  Abatement  —  It  was  for- 
merly the  rule  —  perhaps  something  like  this  may  be  still  —  not 
to  quash  on  the  defendant's  motion  a  defective  indictment  for  a 
continuing  nuisance,  unless  he  will  abate  it.8  But,  in  reason, 
this  can  be  only  where  the  existence  of  the  nuisance  is  palpable 
or  conceded. 

§  873.  Bill  of  Particulars. — Some  of  these  cases  of  nuisance  are 
proper  for  the  discretionary  note  or  bill  of  particulars.4  The 
court  may  make  the  order  on  the  indictment  being  read,  without 
affidavits.6 

§  874.  Juror  —  (MUi-dam).  —  One  who  deems  that  mill-dams 
are,  in  the  part  of  the  country  where  the  controversy  arose,  in 
general,  nuisances,  and  that  all  with  which  he  is  acquainted  are 
such,  is  not  a  competent  juror  on  a  trial  for  keeping  up  a  mill- 
dam;  though  he  is  neither  much  acquainted  with  the  dam  in 
question,  nor  has  he  formed  or  expressed  an  opinion  regarding  it.6 


IV.  Particular  Nuisances  not  elsewhere  considered. 

§  874  a.  Night-walking.  —  The  indictment  for  the  nuisance  of 
common  night-walking,7  it  has  been  held,  need  only  charge,  that, 
at  a  time  and  place,  the  defendant  "  was  a  common  night-walker," 
&c.  and  "  did  walk  and  ramble  in  the  streets,"  &c.8 

§  874  ft.  Noises.  —  The  nuisance  of  loud  and  disorderly  noises 
in  a  public  place,9  has  been  held  to  be  sufficiently  charged  by  the 
general  averment,  that,  at  a  time  and  in  a  particular  street  of  a 
town,  the  defendant  did  "  utter  loud  exclamations  and  outcries, 
and  did  then  and  there  and  thereby  draw  together  a  number  of 
persons,"  &c.10    And  the  refusal  of  the  court  to  permit  the  de- 


1  The  State  v.  Haines,  80  Maine,  66. 
1  Delaware,   &c.  Canal   v.  Common- 
wealth, 10  Smith,  Pa.  867. 

*  Leyton's  Case,  Cro.  Car.  688.  And 
see  Anonymous,  11  Mod.  806;  Reg.  v. 
Wigg,  2  Ld.  Kaym.  1163.  And,  as  illus- 
trative, see  Rex  v.  Green,  1  Keny.  879. 

*  Vol.  I.  §  648  et  seq. 

*  Rex  v.  Curwood,  6  Nev.  &  M.  869, 1 
Har.  &  W.  810. 


•  Crippen  v.  People,  S  Mich.  117. 
7  Crim.  Law,  I.  §  601. 

•  The  State  v.  Dowers,  46  N.  H.  648. 

•  Crim.  Law.  I.  §  681. 

10  Commonwealth  v.  Harris,  101  Mass* 
29.  And  see  Commonwealth  v.  Smith,  6 
Cush.  80 ;  The  State  v.  8chlottman,  62 
Misso.  164 ;  Commonwealth  o.  Oaks,  118 
Mass.  & 
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fendant  to  ask  a  witness,  whether  he  saw  any  thing  to  indi- 
cate that  the  citizens  of  the  town  were  disturbed  or  annoyed 
by  the  noises,  was  adjudged  not  to  be  error,  the  question  being 
immaterial.1 

§  875.  Offensive  Trades  —  (indiotment).  —  The  indictment  for 
carrying  on  an  offensive  trade,2  to  the  public  discomfort,  will 
considerably  vary  with  the  nature  of  the  trade,  the  sort  of 
annoyance  created,  and  the  special  circumstances.  Besides  the 
proper  introductory  and  concluding  averments,  it  simply  sets 
forth  the  facts.8 

§  876.  Other  Inatanoea  in  Offensive  Trades  —  can  only  in  very 
special  circumstances,  if  at  all,  be  shown  in  aid  of  the  proofs  of 
the  one  on  trial.4 

§  877.  Evidenoe  within  Allegations.  —  Proof  of  offensive  acts  out- 
side of  the  allegations  is  undoubtedly  admissible  when  they  are  of 
the  res  gestae.5  But  the  verdict  cannot  rest  upon  such  acts. 
When,  therefore,  the  charge  was,  that,  by  boiling  and  trying  out 
putrid  meats,  &c.  offensive  odors  were  emitted  from  a  building, 
it  was  held  that  the  jury  could  not  take  into  the  account,  in  their 
finding,  odors  proceeding  outside  the  building  from  the  outside 
use,  not  alleged,  made  of  what  was  boiled  and  tried  within.6 

§  877  a.  Rendering  Air  unwholesome.  —  The  rendering  of  the 
air  thus  unwholesome  is  one  of  the  forms  of  the  nuisance  of 
offensive  trades.  But  the  air  may  be  corrupted  by  other  means, 
and  the  indictment  therefor  will  be  drawn  on  the  same  plan  as 
above.7 


1  Commonwealth  u.  Harris,  supra. 

2  Crim.  Law,  1.  §  1188  et  seq. 

1  See,  for  precedents,  Archb.  Crim.  Pi. 
&  Ev.  10th  Lond.  ed.  683,  634,  where  also 
are  references  to  the  following :  "  for  using 
a  shop  in  a  public  market  as  a  slaughter- 
house, C.  C.  C.  801,  and  see  4  Went  224; 
for  erecting  a  manufactory  for  hartshorn, 
C.  C.  C.  311;  for  erecting  a  privy,  near 
the  highway,  4  Went.  225 ;  for  placing 
putrid  carrion  near  the  highway,  4  Went. 
218 ;  for  keeping  hogs  near  a  public 
street  and  feeding  them  with  offal,  C.  C. 
C.  805,  and  see  Reg.  v.  Wigg,  2  Ld> 
Raym.  1163 ;  for  keeping  a  fierce  and 
unruly  bull  in  a  field  through  which  there 
was  a  footway,  C.  C.  C.  310 ;  for  keeping 
a  ferocious  dog  unmuzzled,  C.  C.  C.  311 ; 
for  baiting  a  bull  in  the  king's  highway, 
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4  Went.  218."  For  further  precedents, 
see  Commonwealth  v.  Rumford  Chemical 
Works,  16  Gray,  281 ;  The  State  c.  Wil- 
son, 48  N.  H.  415 ;  Reg.  v.  Mutters, 
Leigh  &  C.  491,  10  Cox  C  C.  6 ;  Rex  v. 
Brooks,  Trem.  P.  C.  195 ;  Commonwealth 
v.  Brown,  18  Met  365 ;  Rex  v.  Cole, 
Trem.  P.  C.  198 ;  Taylor  v.  The  State,  36 
Wis.  298.  See  also  The  State  v.  Hart, 
84  Maine,  86. 

*  Reg.  v.  Fairie,  8  Ellis  &  B.  486. 

•  Vol.  I.  §  1083,  1084, 1126. 

■  Commonwealth  v.  Brown,  18  Met. 
365,  868. 

7  For  corrupting  the  air,  &c.  by  a 
Dam, — overflowing  grounds,  see  Stephen 
v.  Commonwealth,  2  Leigh,  759 ;  The 
State  v.  Close,  36  Iowa,  570 ;  Munson  v. 
People,  6  Parker  C.  C.  16 ;  by  a  Pig-. 


CHAP.  XLVm.]  NUISANCE.  §  878 

§  878.  Rendering  'Water  unwholesome  —  may  be  a  nuisance,  ft 
is  created  in  different  ways,  and  the  indictment  and  proofs  will 
vary  accordingly.1  On  the  trial  of  a  gas  company  for  conveying 
refuse  gas  into  a  great  public  river,  destroying  the  fish  and 
making  the  water  unfit  to  drink,  "the  question,"  said  Denman, 
G.  J.  "  will  be,  whether  there  has  been  a  noxious  and  deleterious 
ingredient  conveyed  into  the  river,  whereby  the  water  has  been 
corrupted  and  rendered  unfit  for  use ;  and,  if  there  has  been, 
then  whether,  in  the  concluding  words  of  the  indictment,  it  was 
to  the  common  nuisance  of  the  king's  subjects.1'  And  the  cir- 
cumstance, that,  by  the  diminution  of  fish,  a  considerable  number 
of  fishermen  were  thrown  out  of  employment,  was  not  deemed  to 
be  of  itself  sufficient  ground  to  sustain  the  proceeding.3 

gcrj,  —  The  State  v.  Payaon,  87  Maine,  l  The  State  v.  Buckman,  8  N.  H.  208 ; 

861;  The  8tate  v.  Easter,  85  Iowa,  221;  Stein  v.  The  State,  87  Ala.  128;  People 

by  a  "  Neoeaaary-houM," — Bex  v.  Ped-  v.  Townaend,  8  Hill,  N.  Y.  479. 

ley,  1  A.  Jb  E.  822.  *  Rex  v.  Medley,  6  Car.  &  P.  292,  299. 


For  OBSCENE  LIBEL,  tee  Libhl  ikd  Slavdbb. 
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CHAPTER  XLIX. 

OBSTRUCTING  JUSTICE  AND  GOVERNMENT.1 

§879,880.  Introduction. 
881-895.  Assaulting  or  Resisting  Officer. 
896-896.  Other  Obstructions. 

§  879.  Various  Offences. —  There  are  various  offences,  named 
and  unnamed,  both  common-law  and  statutory,  within  the  sub- 
ject of  this  chapter.     But  — 

Elsewhere  considered.  —  We  have  already,  in  this  volume,  dis- 
cussed the  procedure  in  Barratry,2  Bribery,8  Champerty  and 
Maintenance,1  Counterfeiting  the  Coin,6  and  Embracery ; 6  and, 
further  on,  Perjury,  Prison  Breach,  and  the  like,  will  'come  under 
review. 

§  880.    What  for  this  Chapter  and  how  divided  —  In  this  chapter 

we  shall  consider,  I.  Assaulting  or  otherwise  Resisting  an  Officer 
in  his  Duties ;  II.  Other  Obstructions. 

I.  Assaulting  or  otherwise  Resisting  an  Officer  in  his  Duties. 

§  881.  Indiotment  for  the  Assaulting.  —  This  offence  is  other- 
wise termed  an  aggravated  assault.  The  principles  which  govern 
the  form  of  allegation  have  been  already  considered.7  To  illus- 
trate :  by  the  English  statute  of  9  Geo.  4,  c.  31,  §  24  (re-enacted  in 
24  &  25  Vict.  c.  100,  §  37),  one  was  made  punishable  who  should 
"  assault  and  strike  or  wound  any  magistrate,  officer,  or  other  per- 
son whatsoever,  lawfully  authorized,  on  account  of  the  exercise 
of  his  duty  in  or  concerning  the  preservation  of  any  vessel  in  dis- 
tress, or  any  vessel,  goods,  or  effects  wrecked,  stranded,  or  cast 
on  shore,  or  lying  under  water ; "  and  it  is  an  approved  form  to 

»  For  the  law  of  the  offences  to  be  9  Ante,  §  126  et  seq. 

considered  in   this   chapter,  see  Crim.  *  Ante,  §  164  et  seq. 

Law,  I.  §  465  et  seq. ;  II.  §  1009  et  seq.  *  Ante,  §  246  et  seq. 

And  see  Stat  Crimes,  §  667-674.  •  Ante,  §  844  et  seq. 

*  Ante,  §  98  et  seq.  *  Ante,  §  63-64. 
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• 

say,  that,  at  a  time  and  place,  one  B,  "  being  a  magistrate,  was 
then  and  there  engaged  in  the  exercise  of  his  duty  as  such  magis- 
trate, in  and  concerning  the  preservation  of  a  certain  vessel  then 
and  there  wrecked,  stranded,  and  cast  on  shore,  the  said  B  being 
then  and  there  lawfully  authorized  thereunto  ;  and  that  A,"  the 
defendant,  "  well  knowing  the  premises,  in  and  upon  the  said  B 
then  and  there  unlawfully  did  make  an  assault,  and  him  the  said 
B  then  and  there  unlawfully  did  strike  and  wound,  on  account 
of  the  exercise  of  the  duty  of  him  the  said  B  in  and  concerning 
the  preservation  of  the  said  vessel  so  wrecked,  stranded,  and  cast 
on  shore  as  aforesaid." l 

§  882.  Indictment  for  otherwise  Resisting.  —  The  indictment  for 
resisting  the  officer  by  any  other  method  is  drawn  like  this,  ex- 
cept that  it  sets  out  the  other  method  in  the  place  of  the  assault.2 

§  883.  Following  Statute.  —  The  above  form,*  it  is  perceived, 
follows  closely  the  statute  on  which  it  is  drawn.  Our  American 
enactments  differ  from  it  and  from  one  another ;  and  the  pleader 
should  carefully  keep  within  the  terms,  and  when  necessary 
expand  his  allegation  to  cover  the  interpreted  meaning,  of  the 
particular  provision  on  which  he  is  proceeding,  according  to  rules 
already  explained.4 

§  884.    Allegation  of  Offloial   Charaoter  —  (u  Being  a  Magistrate," 

Ac).  —  The  official  character  of  the  assaulted  or  resisted  person 
is  well  alleged,  as  in  the  above  form,6  by  the  expression  "  being 
a  magistrate,"  &c. ;  or,  it  would  be  equally  well  to  say  that  he 
**  was  a  magistrate,"  &c.     Nothing  more,  as  to  this,  is  required.6 

1  Archb.Crim.  Pl.AEr.10thLond.ed.  The   State,  56  Ala.  252;  The  State  v. 
457, 19th  ed.  737.    For  other  forms  of  the  Moore,  39  Conn.  244  ;  Commonwealth  v. 
indictment  for  assault  on  an  officer,  see  Hubbard,  24  Pick.  98 ;  Commonwealth  v. 
Commonwealth  v.  Tobin,  108  Mass.  426;  Lee,  107  Mass.  207. 
Commonwealth  u.  Hastings,  9  Met.  259;         »  Ante,  §  881. 

Rex  v.Brady,  2  Leach,  4th  ed.  808;  Com-  *  Vol.  I.  §  608-642;   Commonwealth 

monwealth  v.  Kennard,  8  Pick.  188 ;  The  v.  Hubbard,  24  Pick.  98 ;   Oliver  v.  The 

State  v.Roberts, 26  Maine,  268.    And  see  .State,  17   Ark.  508;    United  States  v. 

Commonwealth  v.  McGahey,UGray,194;  Bachelder,  2  Qallis.  15;  United  States  v. 

The  State  v.  Gilbert,  21  Ind.  474 ;  Rex  v.  Stowell,  2  Curt.  C.  C.  153;  The  State  v. 

Osmer,  5  East;  804,  1  Smith,  555.  Fifleld,  18  N.  H.  84. 

2  See,  for  forms,  Heath  v.  The  State,  *  Ante,  §  881. 

86  Ala.  278  ;    The  State  v.  Moore,  89         *  Ante,  §  822  and  note;  The  State  v. 

Conn.  244;  United  States  v.  Bachelder,  2  Hooker,  17  Vt.  658;  The  State  v.  Rob- 

Gallis.  15 ;  Oliver  v.  The  State,  17  Ark.  erta,  52  N.  H.  492 ;  The  State  v.  Caasady, 

508;  The  State  v.  Freeman,  8  Iowa,  428;  62  N.  H.  500.    And  see  Commonwealth 

Rex  v.  Thanet,  27  Howell  St.  Tr.  822 ;  v.  Beckley,  8  Met  830 ;  Murphy  v.  The 

Rex  r.  Walsh,  1  A.  &  E.  481 ;  Murphy  v.  State,  65  Ala.  252. 
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But  such  character  should  be  so  designated  in  other  respecta 
that,  on  the  entire  averment,  he  will  appear  to  be  an  official  per- 
son of  the  sort  authorized  to  perform  the  particular  duty.1  And 
where  he  was  a  private  individual  acting  as  a  special  deputy  for 
the  occasion,  there  should  be  something  in  the  allegation  distin- 
guishing him  from  a  general  deputy  and  known  officer.2  More- 
over, it  is  always  competent  for  the  pleader,  if  he  chooses,  to  set 
out  the  legal  appointment  to  the  office ;  but,  in  such  case,  the 
proof  must,  it  appears,  sustain  this  allegation  in  form.8 

§  885.  Averment  of  Authority.  —  What  is  thus  stated  shows 
the  rule  as  to  the  averment  of  the  officer's  authority  to  act  in  the 
particular  instance.  When  it  appears,  from  the  othei;  allegations, 
that  he  was  authorized,  the  pleader  need  not  in  terms  say  he  was.4 
But  the  lawfulness  of  his  doings  must  in  some  way  appear  on  the 
face  of  the  averments  against  one  for  assaulting  or  resisting  him 
in  his  office,  or  for  any  other  kindred  offence.6    Moreover,  — 

§  886.  Offloer  Acting.  —  The  averments  must  in  some  way  show, 
that  the  officer  was  acting  in  his  office  generally,  or  in  the  par- 
ticular case;6  though,  for  this,  a  distinct  and  separate  allegation 
may  not  be  required.7 

§  887.  Defendant's  Knowledge.  —  An  averment  of  the  defend- 
ant's knowledge  of  the  official  character,  and  of  the  other  circum- 
stances rendering  the  obstruction  indictable,  is  generally  assumed 
to  be  necessary.  It  is  so,  doubtless,  in  various  forms  of  the 
offence  and  of  the  statutes.8  But  it  is  not  in  all  cases  indis- 
pensable.9 It  is  essential  under  a  statute  having  the  word 
**  knowingly  "  or  its  equivalent.10    In  other  cases,  the  rule  is  to 


■i 


1  Rex  v.  Osmer,  5  East,  804,  808,  1 
Smith,  555;  The  State  v.  Scammon,  2 
Fost.  N.  H.  44 ;  United  States  r.gtowell, 
2  Curt  C.  C.  153;  The  State  v.  Hailey, 
2  Strob.  78 ;  Commonwealth  v.  Doherty, 
103  Mass.  448;  Rex  v.  Everett,  8  B.  &  C. 
114;  Bowers  v.  People,  17  III.  873. 

*  Rountree  v.  United  States,  1  Pin.  69; 
The  State  v.  Moore,  89  Conn.  244. 

*  The  State  v.  Copp,  16  N.  H.  212. 

*  The  State  v.  Roberts,  62  N.  H.  492; 
The  State  v.  Cassady,  62  N.  H.  600. 

6  Commonwealth  v.  Doherty,  103  Mass. 
448;  The  State  v.  Hailey,  2  Strob.  78; 
Cantrill  v.  People,  3  Oilman,  866. 

*  Hill  v.  The  State,  43  Texas,  829 ; 
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The  State  »,  Gilbert,  21  Ind.  474 ;  Bowers 
v.  People,  17  111.  878 ;  Lamberton  r.  The 
State,  11  Ohio,  282,  285 ;  The  State  v. 
Beasom,  40  N.  H.  367  ;  The  State  v. 
Hooker,  17  Vt.  668.  • 

*  The  State  v.  Flagg,  60  N.  H.  821 ; 
United  States  v.  Bachelder,  2  Gallia,  16; 
The  State  v.  Hooker,  17  Vt.  668. 

B  Ante,  §  881 ;  The  State  v.  Gilbert, 
21  Ind.  474 ;  Commonwealth  v.  Kirby,  2 
Cush.  677, 681;  The  State  v.  Hooker,  17 
Vt.  668. 

•  Commonwealth  v.  Hubbard,  24  Pick. 
98. 

«  Vol.  I.  $  622. 
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insert  it  when  otherwise  a  prima-facie  case  will  not  appear ;  when 
it  will,  this  allegation  may  be  omitted.1 

§  888.  Averment,  of  Prooess.  —  Where  the  officer,  having  the 
authority  to  act  without  process,  had  none,  plainly  no  averment 
of  any  is  required.  And  it  appears  that,  if  the  process  is  exe- 
cuted, and  the  charge  is,  for  example,  that  he  had  an  arrested 
prisoner  in  custody,  there  is  no  need  of  mentioning  by  what 
process  held.2  But  where,  when  obstructed,  he  was  serving  a 
process,  on  the  validity  of  which  the  lawfulness  of  his  doings  and 
the  unlawfulness  of  the  resistance  depended,  it,  and  the  attend- 
ant facts,  must  be  so  far  averred  as  to  show  the  defendant  to  be, 
prima  facie,  guilty.  This  setting  out  must  be  more  or  less  minute 
according  to  the  requirements  of  the  particular  case.8 

§  889.  Aot  of  Obstruction.  —  We  have  seen  how  the  act  of 
obstruction  is  charged  when  it  consists  of  an  assault.4  On  prin- 
ciple, the  allegation  should  be  in  like  manner  specific  when  the 
obstruction  is  of  any  other  kind.  Yet  it  could  not  be  always  in 
one  form  of  words,  it  must  vary  with  the  other  averments  and 
the  special  facts.  And  so,  in  a  sort  of  general  way,  are  the 
authorities.6  The  method  of  obstruction  must  be  set  out.6  It 
was  once  apparently  adjudged,  sufficient  to  say,  "  did  with  force 
and  arms  violently  and  unlawfully  resist,  prevent,  and  impede," 
&c,  following  simply  the  words  of  the  statute ; 7  but  the  contrary 
has  been  held  in  other  cases,  and  the  correctness  of  this  one,  if 
such  was  the  decision,  denied.8 

§  890.   Ownership  —  (Resoning  Ooods).  —  According  to  an  old 

*  Vol.  I.  $  621-526 ;  The  State  o.  Hil-  *  Ante,  $  881 ;  The  State  v.  Gilbert,  21 
ton.  26  Misso.  199.  Ind.  474. 

*  Commonwealth  v.  Lee,  107  Mass.  *  The  State  v.  Downer,  S  Vt.  424; 
207.  Bat  see  post,  §  890.  See  also  Peo-  The  State  v.  Burt,  26  Vt.  878 ;  Common- 
pie  v.  Muldoon,  2  Parker  C.  C.  18 ;  post,  wealth  u.  Kirby,  2  Cush.  677 ;  Lamber- 
§  892.  ton  v.  The  State,  11  Ohio,  282, 286 ;  Faris 

>  The  State  v.  Hailey,  2  Strob.  73  ;  v.  The  State,  8  Ohio  State,  169. 

United   States  v.  Stow  ell,  2  Curt.  C.  C.  *  The  State  v.  Hailey,  2  Strob.  78 

153;  The  State  ».  Tuell,  6  Blackf.  844;  7  United  States  v.  Bachelder,  2  Gal  Us. 

Bowers  v.  People,  17  III.  878 ;  The  State  16.    And  see  The  State  v.  Fifleld,  18  N.  H. 

r.  Dickerson,  24  Misso.  865 ;  The  State  v.  84. 

Hooker,  17  Vt.  668 ;  Cantrill  v.  People,  8  •  Laroberton**.  The  State,  supra ;  The 

Gilman,  856,  357 ;  McQuoid  v.  People,  3  State  v.  Johnson,  cited  11  Ohio,  286 ;  The 

Oilman,  76 ;  The  State  v.  Flagg,  60  N.  H.  State  v.  Shoemaker,  cited  11  Ohio,  286. 

821 ;  The  State  v.  Henderson,  15  Misso.  Compare  with  McQuoid  v.  People,  3  Gil- 

486;  The  State  v.  Beasom,  40  N.  H.  867  ;  man,  76;  The  State  v.  Copp,  16  N.  H. 

The  State  v.  Downer,  8  Vt.  424 ;  The  212 ;  The  State  v.  Roberts,  62  N.  H.  492. 
State  v.  Fifleld,  18  N.  H.  34.     But  see 
Slicker  v.  The  State,  18  Ark.  897. 
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case,  the  indictment  for  rescuing  goods  from  an  officer  must  allege 
their  ownership,  and  show  on  what  process  held.1 

§  891.  Proofs  of  Official  Character.  —  We  have  seen,  in  other 
connections,  how  the  officer's  official  character  is  proved.2  Prac- 
tically it  is  nearly  always  by  showing  that  he  has  acted  in  the 
office.8  For  this,  parol  evidence  is  adequate.4  And  the  officer 
may  be  himself  a  witness.5  Assuming  that  a  mere  officer  de  facto 
is  within  the  protection  of  this  branch  of  the  law,8  even  his  con- 
stitutional incapacity  to  hold  the  office  cannot  be  set  up  in 
defence.7 

§  892.  Proofe  from  Judicial  Process.  —  However  the  averment 
may  be,3  on  the  trial  of  one  for  assaulting  or  resisting  an  officer 
who  claims  to  hold  him  under  judicial  process,  such  process 
should  be  shown  in  evidence.9  A  fortiori^  the  warrant  must 
be  produced  on  a  charge  of  resisting  an  arrest  by  warrant.10  As 
to  — 

Officer's  Return  on  'Warrant.  —  It  would  seem,   from  cases  cited 

in  the  first  volume,11  that,  to  authorize  the  warrant  to  be  read  in 
evidence,  the  officer's  return  should  first  be  written  thereon. 
But  to  this  it  has  been  answered,  that,  while  such  return  is 
essential  in  a  civil  suit  by  the  officer,  who,  when  seeking  redress, 
must  himself  appear  to  have  fully  done  his  duty,  it  is  otherwise 
in  this  criminal  proceeding ;  as,  if  he  refuses  to  make  return,  or 
destroys  the  process,  this,  being  the  act  of  a  third  person,  cannot 
affect  the  rights  of  the  plaintiff  State.12 

§  893.  Presumption  as  to  Acts  of  Officer.  —  The  officer  will  be 
presumed  to  have  performed  his  official  functions  rightly ; 18  hence 
the  indictment  need  not  aver  that  he  did,  and  if  the  defendant 
relies  on  his  having  omitted  to  declare  his  authority,  this  is  mat- 
ter simply  of  defence.14 


-\ 


1  Reg.  v.  Lilly,  7  Mod.  63.  See,  also, 
The  State  v.  Dickerson,  24  Misso.  865; 
ante,  §  888. 

a  Vol.  I.  §1130;  ante,  §  824. 

*  Rex  v.  Gordon,  1  Leach,  4th  ed. 
615  ;  United  States  v.  Sears,  1  Gallis. 
215. 

*  The  State  v.  Zeibart,  40  Iowa,  169. 

•  Oliver  v.  The  State,  17  Ark.  608 ; 
Commonwealth  v.  McCue,  16  Gray,  226. 

«  dim.  Law,  I.  §  464. 

1  Heath  v.  The  State,  86  Ala.  273. 

•  Ante,  $  888. 
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0  People  v.  Muldoon,  2  Parker  C.  C. 
18.  And  see  Rex  v.  White,  Cald.  188; 
Boyd  t\  The  State,  17  Ga.  194;  The  State 
v.  Shaw,  8  Ire.  20. 

10  Scott  v.  The  State,  8  Texas  Ap.  103. 

»  Vol.  L  §  187. 

u  The  State  v.  Moore,  89  Conn.  244. 
And  see  Oliver  c.  The  State,  17  Aik.  508 ; 
Commonwealth  v.  Tobin,  108  Maas.  426 ; 
Commonwealth  v.  Coughlin,  128  Mass. 
486 ;  The  State  r.  Fifleld,  18  N.  H.  34. 

«  Vol.  1.  §  1181. 

"  The  State  v.  Freeman,  8  Iowa,  428. 
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§  894.  Variance  —  (Arrest  on  Charge  of  Laroeny).  —  Ad  allega- 
tion that  the  officer  had  one  in  custody  to  be  examined  on  a 
charge  of  larceny  is  sustained  by  proof  that  it  was  of  a  larceny 
in  another  State,  and  the  examination  was  to  be  with  a  view  to 
his  surrender  as  a  fugitive  from  justice.1 

§  895.  Conviotton  of  Part  —  Indictment  in  Part  HI  —  If  the  in- 
dictment avers  an  assault  on  an  officer,  and  the  aggravation  is 
not  proved,  a  verdict  for  simple  assault  will  be  good.2  Or,  if  the 
aggravation  is  imperfectly  set  out,  the  conviction  may  be  for  the 
assault  only ; 8  or,  for  the  assault,  with  any  part  of  the  aggrava- 
tion which  may  be  duly  alleged.4  But  where  the  indictment 
contains  matter  negativing  any  offence,  no  punishment  can 
follow  for  any  thing.6 

II.   Other  Obstructions. 

§  896.  Refusing  to  aaaiat  Offloer.  —  The  indictment  for  refusing 
to  assist  an  officer  in  the  discharge  of  his  duties 8  must  set  out 
the  authority  on  which  he  was  acting,  and  such  other  facts  as 
will  enable  the  court  to  see  that  he  was  proceeding  lawfully.7 
This  is  followed  by  averments  of  the  command  of  the  officer  on 
the  defendant,  and  the  latter's  refusal.8 

§  897.  Tampering  with  "Witness.  —  There  are  various  forms  of 
this  offence.9  But  for-  persuading  or  otherwise  hindering  a  wit- 
ness from  appearing  and  testifying  in  a  cause,  the  indictment 
need  not  set  out  the  record  of  such  cause.10  Nor  need  it  say  on 
whose  behalf  the  witness  was  subpoenaed,  of  aver  the  materiality 
of  his  testimony.  Matter  of  this  sort,  which  is  mere  inducement, 
may  be  given  more  in  general  than  the  gist  of  the  charge.11  It 
need  not  allege  the  success  of  the  persuasion  or  other  measure. 
Nor  need  it  conclude  "  to  the  obstruction  and  hindrance  of  public 
justice."  12 


1  Commonwealth  t>.  Tracy,  5  Met. 
686. 

>  The  State  *.  Webster,  89  N.  H.  96 ; 
Commonwealth  v.  Cooley,  6  Gray,  860. 

•  Baker  v.  The  State,  4  Pike,  66. 

•  The  State  v.  Hailey,  2  Strob.  78. 

•  Rex  v.  Osmer,  6  East,  804,  808. 

•  Vol.  I.  §  186. 186. 

7  The  State  v.  Shaw,  8  Ire.  20,  22. 

•  Beg.  v.  Sherlock,  Law  Rep.  1  C.  C. 


20, 10  Cox  C.  C.  170 ;  The  State  v.  Nail, 
19  Ark.  668 ;  Comfort  v.  Commonwealth, 
6  Whart.  487.  These  cases  contain  pre- 
cedents. 

•  Crim.  Law,  I.  §  468,  696,  734. 

10  The  State  v.  Carpenter,  20  Vt.  9. 

"  Vol.  I.  §  664-668 ;  Reg.  ».  Bidwell, 
1  Den.  C  C.  222,  227. 

19  Commonwealth    v.    Reynolds,    14 
Gray,  87  (containing  a  form  of  the  indict- 
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§  898.  Falsely  ammmlng  Office.  —  The  procedure  for  falsely 
assuming  office 1  follows  the  same  principles  as  for  the  foregoing 
other  forms  of  obstruction.2 

ment  at  common  law);    The  State  v.         *  Reg.   v.  Buchanan,  S   Q.  B.  883; 

Ames,  64  Maine,  886.     Compare  with  Commonwealth  v.  Wolcott,  10  Cash.  61 ; 

The  State  v.  Soragan,  40  Vt.  450.  Daniel  i>.  The  State,  8  Heisk.  267. 
i  Crim.  Law,  I.  §  468  and  note,  687. 


For  OBSTRUCTING  RIVERS  AND  OTHER  WAYS,  see  Wat. 

OFFICIAL  MISCONDUCT,  see  Malfeasance  and  Non-feasance  in  Office. 
OFFENSIVE  TRADES,  see  ante,  §  876  et  seq. 
OPEN  LEWDNESS,  see  Exposure  of  Pbeson,  and  Stat  Crimes. 
PEDDLING,  see  Stat.  Crimes. 
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CHAPTER  L. 

PBBJUBY.1 

§  899, 900.    Introduction. 
901-926.    The  Indictment 
927-935  a.  The  Evidence. 
936, 987.    Questions  of  Practice. 
938, 939.    Attempts. 

§  899.  Nature  of  the  Disouaaion.  —  The  principles  governing  the 
procedure  for  this  offence  are  neither  numerous  nor  difficult  of 
comprehension.  But  in  their  application  many  minor  questions 
have  arisen,  resulting  in  great  numbers  of  adjudged  cases.  And 
statutes  regulating  the  procedure,  in  terms  not  uniform,  have  in- 
creased the  complications  of  the  discussion. 

§  900.  How  Chapter  divided.  —  We  shall  consider,  I.  The 
Indictment ;  II.  The  Evidence  ;  III.  Questions  of  Practice ; 
IV.  Attempts. 

I.   The  Indictment. 

§  901.  What  allege  and  prove.  —  The  elements  of  this  offence, 
to  be  alleged  and  proved,2  are,  — 

1.  A  judicial  proceeding  or  course  of  justice. 

2.  The  defendant  having  been  sworn  to  give  evidence  therein. 
8.  His  testimony. 

4.  Its  falsity. 

5.  Its  materiality  to  the  issue  or  point  of  inquiry. 

§  902.  Form  of  indiotment  —  There  is  no  one  universal  form 
for  charging  these  several  elements  of  offence.  Most  of  the 
precedents  contain  more  or  less  that  is  clearly  useless.  And 
neither  our  statutes  nor  our  judicial  decisions  are  entirely  uni- 
form as  to  what  is  essential.  But  the  allegation  may  be,  that,  at 
a  time  and  place,  a  suit,  described,  or  some  other  controversy  or 

1  For  the  law  of  this  offence,  see  Crim.  *  Crim.  Law,  II.  §  1015;  Watson  v. 
Law,  IL  §  1014  et  seq.  The  State,  6  Texas  Ap.  11,  80. 
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inquiry,  particularized,  was  pending  and  came  on  for  hearing 
before  a  court  or  persons  mentioned,  having  competent  authority 
in  the  premises ;  that  the  defendant  was  duly  sworn  as  a  wit- 
ness therein ;  that  it  became  a  material  question  whether,  &c, 
saying  what  the  question  was ;  and  that  thereupon  he  wilfully 
and  corruptly  [and  feloniously,  if  a  felony],  swore,  in  substance 
and  effect,  among  other  things,  so  and  so ;  whereas,  in  truth, 
&c,  proceeding  to  negative  the  testimony.1 

§  903.  Concluding  Averment. — Most  of  the  forms,  from  early 
times,  have  had  a  conclusion  similar  to  that  in  murder  and 
manslaughter;2  as,  "And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say,  that  the  said  A  [the  defendant],  on  the 
trial  of  the  said  issue,  on,  &c.  at,  &c.  before,  &c.  as  aforesaid, 
falsely,  maliciously,  wilfully,  and  wickedly,  in  manner  and  form 
aforesaid,  did  commit  wilful  and  corrupt  perjury."  8  But,  unless 
the  indictment  is,  as  in  murder,  drawn  on  a  statute  the  terms  of 
which  are  not  sufficiently  covered  by  the  preceding  allegations,4 
such  a  closing  averment  cannot  be  necessary.  For  it  is  a  mere 
conclusion  of  law,  —  namely,  that  the  facts  charged  constitute 
perjury,  —  information  of  a  sort  never  required  by  a  court  from 
non-professional  grand  jurors.  Indictments  should  set  out  facts, 
not  law.5 

§  904.  Essential  Distinction  —  (Brief  and  FuU  in  Allegation).  — 
A  proper  apprehension  of  the  entire  indictment,  of  its  several 
parts,  and  especially  of  the  true  methods  of  solving  the  disputed 
questions  relating  thereto,  is  possible  only  after  a  due  under- 
standing is  obtained  of  the  following  distinction.     The  averments 

1  See,  for  forms,  2  Chit  Crim.  Law,  Commonwealth  ».  Kelly,  123  Mast.  417 ; 

818  et  seq. ;  Archb.  Crim.  PI.  &  Ev.  10th  The  State  v.  Green,  24  Ark.  691 ;   Com- 

Lond.  ed.  566,  667, 673,  19th  ed.  868,  882 ;  monwealth  ».  Roach,  1  Grat.  661 ;  Brown 

Archb.  New  Crim.  Proced.  600 ;  Rex  v.  v.  The  State,  47  Ala.  47 ;  The  State  v. 

Cross,  Trem.  P.  C.  186  and  subsequent  Smith,  48   Texas,  666  ;    The   State  v. 

entries  here ;  Reg.  v.  Webster,  Bell,  164,  Foulks,  57  Misso.  461 ;  Flint  v.  People, 

8  Cox  C.  C.  187 ;  Reg.  v.  Moreau,  11  Q.  B.  86  Mich.  491 ;  Rex  v.  Dowlin,  6T.B. 

1028 ;    Commonwealth   v.  Stockley,  10  811. 

Leigh,  678 ;  People  v.  Sweetman,  3  Par-         '  Ante,  §  602,  641,  648-560. 
ker  C.  C.  868 ;  The  State  v.  Corson,  69         s  Archb.  New  Crim.  Proced.  600,  60S. 
Maine,  187  ;    Commonwealth   v.  Carel,         4  Ante,  §  648. 

105  Mass.  682 ;  Crusen  v.  The  State,  10         *  Vol.  I.  §  829,  616.    This  conclusion 

Ohio   State,   268 ;    Reg.  v.   Overton,  2  is  not  universal  either  In  the  English  or 

Moody,  263 ;  Commonwealth  v.  Kimball,  American  precedents.    For  example,  U 

108  Mass.  478 ;  Reg.  v.  Shaw,  Leigh  &  C.  is  not  in  Rex  v.  Hanson,  Trem.  P.  C.  148, 

679,  10  Cox  C.  C.  66.    And  see  further  144.    Adjudged  unnecessary  in  Ryalls  o. 

as  to  the  form  in  various  circumstances,  Reg.  11 Q.  B.  781, 794,  8  Cox  C.  C.  86»  4d 
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are  necessarily  and  always  of  two  classes,  —  those  which  disclose 
a  foundation  for  the  commission  of  the  offence,  and  those  which 
charge  the  offence  itself.  By  the  universal  rules  of  criminal 
pleading,  the  former,  commonly  called  inducement,  may  be  gen- 
eral in  terms,  and  be  either  introduced  or  not  by  the  "whereas." l 
The  latter  must  be  full,  direct,  and  specific.  What  belongs  to 
each  class  we  shall  see  as  we  proceed. 

§  905.  Let  us,  following  the  division  already  indicated,  con- 
sider, — 

First.  How  to  set  out  the  proceeding  or  course  of  justice  wherein 
the  perjury  was  committed ;  — 

On  Prinoiple.  —  Since,  to  render  a  false  swearing  perjury,  there 
must  be  an  issue  or  inquiry  before  some  tribunal  or  person  com- 
petent in  law  to  act  thereon,2  this  must  be  alleged,  and  in  a  way 
to  show  the  jurisdiction.8  But  this  is  not  that  whereof  the  de- 
fendant is  accused.  It  is,  not  that  there  was  a  court  or  a  cause, 
neither  of  which  proceeded  from  him,  but  that  in  the  court  or 
cause  he  delivered  false  testimony.  Hence  the  allegation  of  the 
court  and  cause  is  mere  introduction  or  inducement ;  and,  by  the 
rules  of  criminal  pleading,  as  just  stated,  it  need  not  be  made  by 
direct  charge  or  in  detail ;  general  terms  will  suffice.4    But,  — 

§  906.  Early  Practice  and  Law.  —  Contrary  to  what  was  thus 
plainly  permissible,  it  appears  to  have  been  the  ordinary  course 
in  the  early  periods  to  recite  in  full  the  record,  including  all  the 
pleadings,  of  the  cause  wherein  the  false  swearing  was  to  be 
charged  as  having  taken  place ; 5  and  this,  and  perhaps  more,  is 
even  sometimes  assumed  to  have  been  necessary.6  But  it  would 
be  difficult  to  convince  one  who,  for  example,  should  look  care- 
fully through  the  large  number  of  precedents  of  the  indictment 
for  perjury  collected  by  Tremaine,  all  of  which  were  prior  to  the 
statute  about  to  be  stated,  that  such  practice  was  universal,  or 
that  the  courts  had  actually  adjudged  it  to  be  essential.  The 
author  confidently  assumes  that  the  statute  about  to  be  stated 
gave  to  the  pleader  little  or  no  liberty  not  already  permissible.7 
Still,— 

i  Vol.  I.  §  654-568 ;  ante,  §  822.  *  2  Chit.  Crira.  Law,  806,  807 ;  Reg.  v. 

*  Crim.  Law,  II.  §  1020-1028.  Carter,  6  Mod.  167. 

»  Vol.  I.  §  529.  «  Rex  v.  Dowlin,  6  T.  R.  811. 

*  Vol.  I.  §  664-658;  ante,  §  822,  904;  7  In  Rex  p.  Hanson,  Trem.  P.  C.  148, 
Reg.  v.  Dunning,  Law  Rep.  1  C.  C.  290.  the  allegation  it  simply,  that,  M  in  the 
Reg.  v.  Wyatt,  2  Ld.  Raym.  1189,  fur-  term  of  Easter  last  past,  in  the  court  of 
nishes  a  good  illustration  of  this  doctrine,  the  said  lord  the  king,  before  the  king 
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§  907.  English  Statutes.  —  In  1750,  diiriug  our  colonial  period, 
there  having  probably  been  no  authoritative  adjudications  on  the 
subject,  the  legislature  deemed  it  expedient  to  declare,  by  28 
Geo.  2,  c.  11,  the  law  as  follows :  "  Whereas,  by  reason  of  diffi- 
culties attending  prosecutions  for  perjury  and  subornation  of 
perjury,  those  heinous  crimes  have  frequently  gone  unpunished, 
whereby  wicked  and  evil-disposed  persons  are  daily  more  and 
more  emboldened  to  commit  the  same,  to  the  great  dishonor  of 
God,  and  manifest  let  and  hindrance  of  justice  ;  for  remedy 
whereof  be  it  enacted,  &c.  §  1.  In  every  information  or  indict- 
ment to  be  prosecuted  against  any  person  for  wilful  and  corrupt 
perjury,  it  shall  be  sufficient  to  set  forth  the  substance  of  the 
offence  charged  upon  the  defendant,  and  by  what  court,  or  before 
whom,  the  oath  was  taken  (averring  such  court  or  person  or 
persons  to  have  competent  authority  to  administer  the  same),1 
together  with  the  proper  averment  or  averments  to  falsify  the 
matter  or  matters,  wherein  the  perjury  or  perjuries  is  or  are  as- 
signed ;  without  setting  forth  the  bill,  answer,  information, 
indictment,  declaration,  or  any  part  of  any  record  or  proceeding, 
either  in  law  or  equity,  other  than  as  aforesaid ;  and  without 
setting  forth  the  commission  or  authority  of  the  court  or  person 
or  persons  before  whom  the  perjury  was  committed ;  any  law, 
usage,  or  custom  to  the  contrary  notwithstanding.  §  2.  In  every 
information  or  indictment  for  subornation  of  perjury,  or  for  cor- 
rupt bargaining  or  contracting  with  others  to  commit  wilful  and 
corrupt  perjury,  it  shall  be  sufficient  to  set  forth  the  substance  of 
the  offence  charged  upon  the  defendant ;  without  setting  forth 
the  bill,  answer,  information,  indictment,  declaration,  or  any  part 

himself,  the  said  court  then  being  held  at  manner  came  to  be  tried,  by  a  jury  of 

Westminster,  in  the  said  county  of  Mid-  the  said  country,  then  and  there  sworn 

diesex,  a  certain  issue  was  joined  and  re-  and  charged  to  try  the  issue  aforesaid/' 

corded  in  the  said  court,  between  one  There  is  no  further  setting  out  of  the 

Hamlet  Borer,  Gent.,  by  the  name,  &c.  record  or  issue.    To  the  like  effect  see 

plaintiff,  and  one  John  Bingham,  by  the  Rex  v.  Trotter,  Trem.  P.  C.  146 ;  Rex  v. 

name,  &c.  defendant,  in  a  plea  of  tree-  Stone,  Trem.  P.  C.  148 ;  Rex  v.  Sother- 

pass  upon  the  case,  which  issue  after-  ton,  Trem.  P.  C.  166.    In  some  of  the 

ward,  to  wit,  on  Wednesday  the  thirtieth  other  cases  it  suited  the  pleader  to  set  out 

day  of  May,  in  the  eighteenth  year  of  the  only  a  part  of  the  record ;  as,  in  Rex  p. 

reign  of  the  said  lord  the  now  king,  before  Brooks,  Trem.  P.  C.  161 ;  Rex  v.  H.  P. 

John  Kelynge,  Knt.,  chief  justice  of  the  Trem.  P.  C.  162.    See  post,  §  908,  note, 
said  lord  the  king,  assigned  to  hold  pleas         l  Omitted  from  the  present  English 

before  the  king  himself,  at  Westminster,  statute  of  14  &  16  Vict,  a  100,  §  20. 

in  the  great  hall  of  the  pleas  there,  by  Reg.  v.  Dunning,  Law  Rep.  1  C.  C  290, 

the  form  of  the  statute,  &c.  in  the  due  294. 
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of  any  record  or  proceeding,  either  in  law  or  equity,  and  without 
setting  forth  the  commission  or  authority  of  the  court,  or  person 
or  persons,  before  whom  the  perjury  was  committed,  or  was 
agreed  or  promised  to  be  committed ;  any  law,  usage,  or  custom 
to  the  contrary  notwithstanding."  l 

§  908.  23  Geo.  2  with  u*.  —  This  statute  of  23  Geo.  2,  c.  11,  is 
too  recent  to  be  common  law  in  our  States  as  having  come  with 
the  immigration.2  But  our  colonial  courts  sometimes  accepted, 
as  the  guide  for  their  decisions,  a  post-immigration  enactment 
from  the  mother  country  so  highly  remedial,  especially  when 
declaratory  of  what  might  otherwise  be  deemed  the  correct  legal 
rule.8  On  this  ground,  this  statute  was  adopted  in  Maryland ;  * 
and  in  Tennessee  from  early  times  indictments  were  drawn  after 
its  directions,  though  in  one  case  the  court  withheld  any  opinion 
as  to  whether  an  indictment  good  by  it  but  not  by  the  common 
law  could  be  sustained.5    On  the  other  hand,  it  has  been  held  or 


1  In  examining  the  modern  English 
cases,  the  reader  may  have  occasion  to 
refer  to  the  statute  which,  in  1851,  took 
the  place  of  the  above ;  namely,  14  &  16 
Vict.  c  100,  §  20,  21.  It  is  in  substance 
a  re-enactment  of  28  Geo.  2,  c.  11 ;  thus, 
"  J  20.  In  every  indictment  for  perjury, 
or  for  unlawfully,  wilfully,  falsely,  fraud- 
ulently, deceitfully,  maliciously,  or  cor- 
ruptly taking,  making,  signing,  or  sub- 
scribing any  oath,  affirmation,  declaration, 
affidavit,  deposition,  bill,  answer,  notice, 
certificate,  or  other  writing,  it  shall  be 
sufficient  to  set  forth  the  substance  of  the 
offence  charged  upon  the  defendant,  and 
by  what  court  or  before  whom  the  oath, 
affirmation,  declaration,  affidavit,  deposi- 
tion, bill,  answer,  notice,  certificate,  or 
other  writing  was  taken,  made,  signed, 
or  subscribed,  without  setting  forth  the 
bill,  answer,  information,  indictment,  dec- 
laration, or  any  part  of  any  proceeding 
either  in  law  or  in  equity,  and  without 
setting  forth  the  commission  or  authority 
of  the  court  or  person  before  whom  such 
offence  was  committed.  §  21.  In  every 
indictment  for  subornation  of  perjury,  or 
for  corrupt  bargaining  or  contracting  with 
any  person  to  commit  wilful  and  corrupt 
perjury,  or  for  inciting,  causing,  or  pro- 
curing any  person  unlawfully,  wilfully, 


falsely,  fraudulently,  deceitfully,  mali- 
ciously, or  corruptly  to  take,  make,  sign, 
or  subscribe  any  oath,  affirmation,  decla- 
ration, affidavit,  deposition,  bill,  answer, 
notice,  certificate,  or  other  writing,  it 
shall  be  sufficient,  wherever  such  perjury 
or  other  offence  aforesaid  shall  have  been 
actually  committed,  to  allege  the  offence 
of  the  person  who  actually  committed 
such  perjury  or  other  offence,  in  the  man- 
ner hereinbefore  mentioned,  and  then 
to  allege  that  the  defendant  unlawfully, 
wilfully,  and  corruptly  did  cause  and  pro- 
cure the  said  person  the  said  offence  in 
manner  and  form  aforesaid  to  do  and 
commit ;  and,  wherever  such  perjury  or 
other  offence  aforesaid  shall  not  have 
been  actually  committed,  it  shall  be  suf- 
ficient to  set  forth  the  substance  of  the 
offence  charged  upon  the  defendant, 
without  setting  forth  or  averring  any  of 
the  matters  or  things  hereinbefore  ren- 
dered unnecessary  to  be  set  forth  or 
averred  in  the  case  of  wilful  and  corrupt 
perjury." 

»  See  Bishop  First  Book,  §  49  et  seq. 

•  And  see  Bishop  First  Book,  $  64. 

•  Kilty  Bep.  Stats.  262. 

•  Lamden  t>.  The  State,  6  Humph.  83. 
See  The  State  v.  Stillman,  7  Coldw.  841. 
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deemed  not  as  of  common-law  force  in  North  Carolina,1  Virginia,1 
and  Maine.8    But,  — 

§  909.  Re-enaoted.  —  Where  this  statute  has  been  thus  rejected 
by  the  courts,  and,  it  is  believed,  in  most  of  our  States,  without 
reference  to  what  the  courts  may  have  held,  it  has  been  either 
re-enacted  in  terms,  or  a  provision  of  like  effect  in  some  other 
form  has  been  made ;  so  that,  should  we  assume  something  more 
formal  to  have  been  required  in  the  indictment  by  the  old  com- 
mon law  of  England,  it  is  not  now  generally  in  our  States,' 
though  there  may  be  a  State  or  two  in  which  it  is.6 

§  910.  Name  of  Court  or  Official  Person.  —  The  name  of  the 
court,  or  of  the  official  person,  before  which  or  whom  was  the 
proceeding  wherein  the  perjury  is  charged  to  have  been  com- 
mittted,  pertains  to  the  inducement.6  Still  it  is  one  of  the  iden- 
tifying facts ; 7  hence  it  must  be  alleged,  and  correctly,  as  known 
in  law.8  And  where  in  the  indictment  it  was  "  a  certain  Superior 
Court  begun  and  holden  for  the  District  of  Hillsborough/'  and 
in  the  statute,  "  Court  of  Pleas  and  Quarter  Sessions,"  the  vari- 

1  The  State  v.  Gallimore,  2  Ire.  872.  jury  committed  on  the  trial  of  a  former 

9  Lodge  v.  Commonwealth,  2  Grat.  indictment  was  held  to  require  averments 

679.  of  the  finding  of  the  former,  and  in  the 

1  The  State  v.  Hanson,  89  Maine,  887,  proper  court,  of  the  proper  county  ;  a 

889.  setting  out  of   such   indictment,  or  so 

*  The  State  v.  Stillman,  7  Coldw.  841 ;  much  of  it  as  to  show  an  offence  within 
United  States  v.  Deming,  4  McLean,  8 ;  the  county,  of  which  the  court  had  juris- 
People  v.  Warner,  5  Wend.  271 ;  People  diction;  and  the  traverse,  or  plea  of  the 
v.  Phelps,  5  Wend.  9 ;  The  State  v.  Am-  defendant,  on  which  issue  was  joined, 
mons,  3  Muiph.  128;  The  State  v.  Led-  The  State  v.  Gallimore,  2  Ire.  872,  875, 
ford,  6  Ire.  6;  Brown  v.  The  State,  47  370.  And  see  The  State  v.  Ammons,  8 
Ala.  47.  Murph.  128.    These  decisions,  it  is  per- 

*  At  no  very  remote  period,  it  was  in  ceived,  proceeded  on  what  was  assumed 
Virginia  adjudged  necessary  that  an  in-  to  be  the  common  law  of  England,  prior 
dictment  for  perjury  in  swearing  to  a  to  the  adoption  of  the  statute.  What  is 
false  answer  in  chancery  should  set  out  deemed  by  the  author  the  true  view  is 
the  entire  bill  and  answer.  Lodge  v.  stated  ante,  §  904,  906. 
Commonwealth,  2  Grat  679.    There  is,         *  Ante,  §  904. 

in  Tennessee,  an  intimation,  that,  at  com-         T  Vol.  I.  §  666-684. 
mon  law,  the  indictment  for  false  swear-         *  Kerr  v.  People,  42  III.  807 ;  Stewart 

ing  in  a  common-law  court  must  set  out  v.  The  State,  6  Texas  Ap.  184, 187  ;  Reg. 

the  pleadings,  the  proceedings  on  the  v.  Fellowes,  1  Car.  &  K.  116 ;  The  State 

trial,  and  the  evidence ;  though  it  is  oth-  v.  Oppenheimer,  41  Texas,  82 ;  The  State 

erwise  under  the  Code  of  this  State.    The  v.  Peters,  42  Texas,  7  ;   The  State  v. 

State  v.  Stillman,  7  Coldw.  841 ;  Lamden  Wilcox,  4  Blatch.  891 ;  Reg.  v.  Western, 

v.  The  State,  6  Humph.  88;  The  State  v.  Law  Rep.   I  C.  C.   122;  The  8tate  p. 

Steele,  1  Yerg.  894.    And  where,  in  North  Walls,  64  Ind.  407;  The  State  v. 

Carolina,  the  State  statute  was  for  a  brough,  2  Dev.  481. 
time  suspended,  an  indictment  for  per- 
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ance  was  held  to  be  fatal.1  It  is  common  to  add,  after  the  name 
of  the  court,  the  judge's  name  before  whom  the  particular  hearing 
was  had  5  but  this  is  believed  not  to  be  necessary,2  —  a  distinction 
not  applicable  to  proceedings  before  magistrates,  and  unnamed 
tribunals  generally.  In  other  words,  the  doctrine  is  believed  to 
be,  that,  where  the  tribunal  has  a  name,  it  should  be  averred  ; 
where  not,  the  official  person's  name  should  be  given  instead  ; 
but  both  are  never  required.     Still,  — 

Variance.  —  In  general,  if  the  tribunal,  magistrate,  or  othei 
official  person  is  described  in  terms  needlessly  minute,  the  de- 
scription is  so  far  material  that,  to  avoid  a  variance,  it  must  be 
proved  as  laid.8  But  sometimes  matter  of  this  general  sort,  not 
being  descriptive,  may  be  rejected  as  surplusage.4  These  are 
questions  depending  on  the  ordinary  rules  of  evidence,  so  requir- 
ing no  further  elucidation  here.6 

§  010  a.  Showing  Jurisdiction.  —  A  jurisdiction  in  the  court  or 
other  official  person  being  an  element  without  which  there  can 
be  no  perjury,  this  fact  must,  as  we  have  seen,6  be  disclosed  in 
some  way  in  allegation.  On  principle,  seeing  that  such  matter 
is  only  inducement,7  it  would  be  sufficient  either  to  charge  in 
words  that  the  officer  or  tribunal  had  jurisdiction  of  these  ques- 
tions, or  to  aver  facts  from  which  the  jurisdiction  would  in  law 
appear,  both  not  being  required  ;  in  analogy  to  the  rule  as  to  the 
materiality  of  that  to  which  the  witness  testified.8    But  where 


*  The  State  v.  Street,  1  Murph.  166. 
8  The  State  v.  Spencer,  6  Oregon,  152. 

See  The  State  v.  Lewis,  8  Hawks,  410; 
Burns  v.  People,  69  Barb.  681,  6  Lans. 
189;  Rex  v.  Alford,  1  Leach,  4th  ed  160; 
Rex  v.  Coppard,  8  Car.  &  P.  69 ;  Reg.  t>. 
Fellowes,  1  Car.  &  K.  116 ;  Jones  v.  Jones, 
6  M.  &  W.  628;  Reg.  v.  Dunn,  2  Moody, 
297 ;  Reg.  v.  Schlesinger,  10  Q.  B.  670 ; 
Reg.  v.  Child,  6  Cox  C.  C.  197.  These 
English  cases  are  stated  somewhat  in 
detail  in  8  Russ.  Crimes,  6th  Eng.  ed. 
44-46.  They  are  silent  as  to  whether 
the  name  of  the  judge  must  be  averred, 
but  explain  how  far  a  variance  in  setting 
it  out  wiU  be  fatal. 

«  Rex  v.  Dowlin,  6  T.  R.  811,  817; 
Reg.  v.  Child,  6  Cox  C.  C.  197 ;  Rex  a. 
Schoole,  Peake,  112 ;  Rex  v.  Lincoln, 
Russ.  &  Ry.  421. 

*  The  State  v.  Langley,  84  N.  H.  629; 
Reg.  v.  Child,  supra. 


•  And  see  Reg.  v.  Dunn,  2  Moody, 
297;  Rex  v.  Bellamy,  Ryan  &  Moody, 
N.  P.  171 ;  The  State  v.  Clark,  2  Tyler, 
277, 282 ;  The  State  v.  Farrow,  10  Rich. 
166 ;  United  States  v.  Doming,  4  McLean, 
3;  The  State  v.  Hanson,  89  Maine,  887 ; 
The  State  v.  Ledford,  6  Ire.  6;  Reg.  v. 
Christian,  Car.  AM.  888;  The  State  v. 
Thayer,  4  Strob.  286;  Rex  v.  Alford,  1 
Leach,  4th  ed.  160,  14  East,  218,  note , 
Rex  ».  Lincoln,  Russ.  &  Ry.  421 ;  Reg.  v. 
Hewins,  9  Car.  &  P.  786 ;  Rex  v.  Israel, 
8  D.  &  ft.  284 ;  Conner  v.  Commonwealth, 
2  Va.  Cas.  80;  Reg.  v.  Schlesinger,  10 
Q.  B.  670;  Reg.  v.  Fellowes,  1  Car.  &  K. 
116;  Rex  v.  Dowlin,  6  T.  R.  311;  The 
State  t7.  Kimbrough,  2  Der.  481. 

•  Ante,  §  906. 

»  Ante,  §  904,  906. 

•  Post,  S  021. 
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the  statute  of  23  Geo.  2,  c.  11,  or  an  American  one  in  like  terms 
prevails,1  the  words  whereof  are  "  averring  such  court  or  person 
or  persons  to  have  competent  authority  to  administer  the  same," 
doubtless  this  special  allegation  cannot  be  supplied  by  the  other.8 
In  other  respects  and  circumstances,  the  rule  of  principle  and  that 
of  the  adjudications  are  believed  to  be  in  accord.8  Still  it  may  be 
recommended  as  the  safer  course,  and  never  difficult,  so  to  shape 
the  averment  of  the  court  or  official  person  as  to  render  its  or  his 
jurisdiction  affirmatively  palpable,  whether  the  other  allegation 
is  made  or  not.  And  where  it  was  simply,  that  the  perjury  was 
committed  at  an  examination  before  G,  "  a  commissioner  of  the 
United  States  duly  appointed,"  there  being  duly-appointed  com- 
missioners without  as  well  as  with  authority  to  take  examinations, 
this  was  well  held  to  be  inadequate.4 

§  911.  Setting  out  Record  —  The  Cause — (lime  and  Place). — 
Assuming  a  recitation  of  the  record  of  the  proceedings  wherein 
the  perjury  was  committed  not  to  be  required,5  the  allegation 
may  be,  that,  at  a  time  and  place,6  before  a  court,  &c.  named,  an 
issue,  the  particulars  whereof  need  not  be  given,  between  parties 
named,  came  on  to  be  and  was  in  due  form  of  law  heard  and 
tried.7  And  the  fact  that  such  trial  ended  in  a  nonsuit  will  not 
render  such  form  of  allegation  objectionable.8 


»  Ante,  §  907-909. 

9  Reg.  v.  Dunning,  Law  Rep.  1  C.  C. 
290,  294  ;  The  State  v.  Nickerson,  46 
Iowa,  447. 

*  Reg.  v.  Dunning,  supra ;  The  State 
v.  Newton,  1  Greene,  Iowa,  160 ;  The 
State  v.  Walls,  54  Ind.  407 ;  The  State  ». 
Keel,  64  Misso.  182 ;  The  State  v.  Peters, 
42  Texas,  7  ;  Stewart  v.  The  State,  6 
Texas  Ap.  184 ;  United  States  v.  Quinn, 
infra ;  Lavey  v.  Reg.  17  Q.  B.  496,  2 
Den.  C.  C.  604,  6  Cox  C.  C.  269,  7  Eng. 
L.  &  Eq.  401;  Reg.  v.  Lawlor,  6  Cox 
C.  C.  187. 

*  United  States  v.  Wilcox,  4  Blatch. 
391.  See  United  States  v.  Quinn,  8 
Blatch.  48,  66;  Reg.  v.  Fairburn,  8  Russ. 
Crimes,  5th  Eng.  ed.  88. 

•  Ante,  §  906-909. 

•  The  State  v.  Oppenheimer,  41  Texas, 
82;  The  State  v.  Hanson,  89  Maine,  837; 


Wood  v.  People,  8  Thomp.  &  C.  606,  1 
Hun,  381 ;  The  State  v.  Schultz,  67  Ind. 
19;  Burns  v.  People,  69  Barb.  631.  And 
see  United  States  v.  Bowman.  2  Wash. 
C.  C.  828;  Keator  v.  People.  82  Mich. 
484 ;  Commonwealth  v.  Alden,  14  Mass. 
88a 

7  Ante,  §  902 ;  Reg.  v.  Dunning,  Law 
Rep.  1  C.  C.  290,  293, 11  Cox  C.  C.  651 ; 
Rex  v.  Dowlin,  6  T.  R.  811,  320;  The 
State  v.  Newton,  1  Greene,  Iowa,  160; 
The  State  v.  Green,  24  Ark.  691 ;  The 
State  v.  Schill,  27  Iowa,  268 ;  Reg.  r. 
Schlesinger,  10  Q.  B.  670;  Lavey  r.  Reg. 
17  Q.  B.  496, 2  Den.  C.  C.  604,  6  Cox  C.  C. 
269, 7  Eng.  L.  &  Eq.  401 ;  Reg.  v.  Lavey,  8 
Car.  &  K.  26 ;  The  State  v.  Walls,  64  Ind. 
407  ;  Rex  v.  Roper,  1  Stark.  618, 6M.&S. 
827 ;  Rex  v.  Bailey,  7  Car.  &  P.  264 ;  Rex 
v.  Israel,  8  D.  &  R.  284;  The  State  v. 
Flagg,  26  Ind.  869 ;  The  State  v.  Harrell, 
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In  Affidavit,  Ao.  —  Where  the  alleged  perjury  is  in  an  affidavit, 
or  in  any  other  proceeding  elsewhere  than  in  a  court,  the  indict- 
ment, having  shown  the  authority  of  the  acting  officer  as  already 
explained,1  must  aver  any  other  fact,  should  there  be  such,  which, 
in  the  individual  instance,  is  a  necessary  part  of  the  foundation 
for  such  proceeding.  What,  in  particular,  the  fact  will  be,  or 
whether  any  t  will  be  required,  will  depend  on  the  principles 
already  stated.  And  the  result  will  vary  with  the  special  cir- 
cumstances and  the  differing  laws  of  the  States.2 

Variance.  —  Whether  the  record  and  other  proceedings  are  set 
forth  more  or  less  fully,  any  variance  between  the  allegation  and 
the  proofs  to  be  adduced  at  the  trial  should  be  avoided.  It  will 
generally  be  fatal,  —  a  question  depending  on  the  common  prin- 
ciples governing  the  law  of  variance.8 

§  912.  Secondly.  How  to  allege  the  Swearing  of  the  Defend- 
ant:— 

Betting  out  of  Oath. —  It  is  common,  where  the  perjury  was  on 
a  trial  in  court,  to  say  that  the  defendant  appeared  as  a  witness 
for  a  party  named,  and  was  then  and  there  sworn,  &c.  that  the 


4  Jones,  N.  C.  65.  And  see  Pennaman  v. 
The  State,  68  Ga.  836;  The  State  v.  Wit- 
ham,  6  Oregon,  866 ;  The  State  v.  Sleeper, 
87  Vt.  122 ;  People  v.  Gaige,  26  Mich.  80. 
The  forms  actually  appearing  in  the 
cases  have,  in  general,  a  little  more  of 
detail  than  the  bare  statement  of  the 
text  indicates.  And  it  would  not  be  pos- 
sible to  say  that  some  courts  might  not 
require  more.  Plainly  enough,  on  prin- 
ciple, and  on  the  reasoning  of  most  of  the 
cases,  nothing  more  is  needed  in  this  part 
of  the  indictment.  Generally  the  allega- 
tion mentions,  with  the  court,  the  jury 
and  its  being  sworn.  But  the  jury  is  a 
part  of  the  court,  without  which  the 
judge  may  sit  or  not,  according  to  the 
nature  of  the  business  being  done ;  and  it 
would  be  difficult  to  find  a  reason  requir- 
ing a  mention  of  this  part,  while  the  aver- 
ment is  properly  silent  as  to  the  clerk, 
by  whom  the  oath,  the  falsity  whereof  is 
the  very  gist  of  the  offence,  was  admin- 
istered. 

i  Ante,  §  910  a. 

»  Morrell  v.  People,  82  111.  499 ;  King 
t .  Reg.  14  Q.  B.  81,  8  Cox  C.  C.  661 ; 


Keg.  v.  Pearson.  8  Car.  &  P.  119;  Rex  v. 
Koops,  6  A.  &  E.  198  ;  Reg.  i>.  Gardiner, 
2  Moody,  95 ;  Reg.  r.  Bishop,  Car.  &  M. 
802 ;  Rex  v.  Dudman,  7  D.  &  R.  824,  4 
B.  &  C.  850 ;  Johnson  v.  The  State,  68 
Ga.  397 ;  Ryalls  v.  Reg.  18  Jur.  259,  18 
Law  J.  n.  s.  M.  C.  69 ;  People  v.  Fox,  26 
Mich.  492 ;  Reg.  v.  Virrier,  12  A.  &  E. 
817.  See  People  v.  Tredway,  8  Barb. 
470;  People  v.  Phelps,  5  Wend.  9;  Peo- 
ple v.  Warner,  6  Wend.  271 ;  Pennaman 
v.  The  State,  68  Ga.  886 ;  Young  v. 
Young,  18  Minn.  90 ;  Commonwealth  v. 
Warden,  11  Met.  406. 

•  The  State  v.  Amnions,  8  Murph.  128 ; 
Rex  v.  Lookup,  cited  1  T.  R.  240;  Rex  r. 
May,  1  Doug.  193,  1  T.  R.  237,  note ; 
Eeator  v.  People.  82  Mich.  484 ;  Rex  v. 
Dudman,  7  D.  &  R.  824,  4  B.  &  C.  860 ; 
Rex  v.  Windus,  1  Camp.  406,  note ;  Rex 
v.  Powell,  Ryan  &  Moody  N.  P.  101; 
People  v.  Burroughs,  1  Parker  C.  C.  211 ; 
Rex  v.  Roper,  1  Stark.  618,  6  M.  &  8. 
827;  Rex  v.  Thomas,  1  Car.  &  P.  472; 
Reg.  v.  Moreao,  11  Q.  B.  1028 ;  Brown  v. 
The  State,  47  Ala.  47. 
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evidence  which  he  should  give,  &c.  should  be,  &c,  setting  out 
the  full  oath  in  form.1     But  — 

Shorter  Methods.  —  The  simple  allegation  that  the  defendant 
was  "  duly  sworn,"  not  describing  the  attendant  ceremonies,  has 
been  well  adjudged  sufficient.2  Or  the  mere  substance  of  the 
oath  may  be  given.8  Or,  on  principle,  it  would  be  sufficient  to 
say  that  the  defendant  gave,  on  the  trial  of  the  issue,  such  and 
such  testimony  on  his  oath  duly  administered  and  taken.4  This* 
indeed,  accords  with  what  is  practised  on  an  indictment  for  a  — 

False  Affidavit  —  The  indictment  for  perjury  in  a  false  affidavit 
may  aver,  that,  at  a  time  and  place,  &c,  setting  out  the  introduc- 
tory matter,6  the  defendant  produced  before  the  official  person 
named  a  certain  affidavit  in  writing  of  him  the  defendant,  and 
was  then  and  there,  in  due  form  of  law,  sworn  before  such  per- 
son concerning  the  truth  of  the  matters  therein  contained,  and 
then  and  there  upon  his  oath  aforesaid  did  falsely,  &c.  depose 
and  swear,  &c.8    But,  — 

Direct  Charge  of  Swearing.  —  In  some  form,  the  fact  that  the 
defendant  was  sworn  must  be  directly  charged ;  mere  inference 
will  not  suffice.7  Thus,  "  Made  and  subscribed  in  open  court, 
wickedly,  falsely,  wilfully,  corruptly,  and  knowingly,  the  follow- 
ing false  and  corrupt  oath,  which  is  in  substance  as  follows," 
setting  out  the  affidavit,  has  been  held  to  be  insufficient  in.  alle- 
gation of  the  swearing.8 


1  See  the  places  referred  to  ante,  §  902. 

«  The  State  v.  Farrow,  10  Rich.  166; 
Dodge  v.  The  State,  4  Zab.  455 ;  Rex  v. 
McCarther,  Peake,  155 ;  T little  v.  People, 
86  N.  Y.  481 ;  The  State  v.  O'Hagan,  88 
Iowa,  504 ;  Massie  v.  The  State,  5  Texas 
Ap.  81,  84;  Patrick  v.  Smoke,  8  Strob. 
147  ;  Burns  v.  People,  59  Barb.  581,  5 
Lans.  189. 

«  People  v.  Warner,  6  Wend.  271. 
See,  under  Alabama  statute,  Hendrix  v. 
The  State,  50  Ala.  148. 

4  See,  as  more  or  less  confirmatory  of 
this  view,  Commonwealth  v.  Warden,  11 
Met.  406 ;  The  State  v.  Bobbitt,  70  N.  C. 
81 ;  Williams  v.  The  State,  7  Humph.  47. 

•  Ante,  §910  a,  911. 

«  Archb.  Crira.  PI.  &  Et.  10th  Lond. 
ed.  566, 567,  19th  ed.  868 ;  Rex  v.  Emden, 
9  East,  437 ;  Rex  v.  Crossley,  7  T.  R. 
811, 815;  Williams  o.  The  State,  7  Humph. 

432 


47 ;  The  State  v.  Ellison,  8  Blackf .  225. 
"The  books,  both  ancient  and  modern, 
have  been  examined.  All  the  indictments 
for  perjury  upon  an  affidavit  state  the 
charge  in  one  of  two  ways,  either  that 
he  did  corruptly  say,  depose,  swear  and 
make  affidavit  in  writing  (amongst  other 
things)'  in  substance  and  to  the  effect 
following,  that  is  to  say,  setting  out  the 
affidavit;  or  that  he  did  produce  and  ex- 
hibit a  certain  affidavit  in  writing,  to 
which  he  swore,  and  then  set  it  forth,  in 
substance  and  to  the  effect  following, 
that  is  to  say."  Riker,  R.  in  People  r. 
Robertson,  3  Wheeler  Crim.  Cas.  180, 
191.  See  Copeland  v.  The  State,  23 
Missis.  257. 

1  The  State  v.  Hamilton,  66  Misso. 
667 ;  The  State  v.  Divoll,  44  N.  EL  140. 

I  The  State  v.  Divoll,  supra. 


OHAP.  L.] 
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§.913.  Varlanoe  and  Surplusage.  —  If  the  indictment  sets  out 
the  oath  or  the  method  of  taking  it  with  needless  particularity, 
still,  in  general,  the  proof  must  correspond  in  form  with  the  alle- 
gation, or  the  variance  will  be  fatal.     Thus,  — 

14  On  Gospels  "  —  Uplifted  Hand.  —  An  averment  that  the  oath 
was  taken  on  the  Gospels  is  not  sustained  by  proof  of  an  oath 
with  the  uplifted  hand.1     But  — 

"Corporal  Oath."  —  The  term  "corporal  oath"  is  deemed  to 
mean  no  more  than  "solemn  oath,"  or  to  be  only  an  oath  to 
which  the  bodily  assent  is  given  ; 2  and,  if  such  oath  is  alleged, 
proof  of  an  oath  taken  in  the  ordinary  form  will  sustain  the 
averment.3 

§  914.  Authority  to  administer  Oath.  —  The  authority  of  the 
official  person  or  of  the  tribunal  to  administer  the  oath  must  in 
some  way  appear  in  allegation.  We  have  seen  that,  by  23  Geo. 
2,  c.  11,  §  1,  this  must  be  averred  expressly  ;  but  not  by  the 
present  English  statute,  or  by  statutes  prevailing  in  all  our 
States.4  Aside  from  what  may  thus  be  commanded,  it  is  suffi- 
cient either  that  the  indictment  declares  the  authority,  or  that  it 
follows  as  of  law  from  what  is  for  other  purposes  set  out.6  In  a 
section  just  back,6  this  is  in  part  explained  ;  and  doubtless  what 
is  sufficient  for  the  purpose  there  stated  will  ordinarily  satisfy 
also  the  requirement  of  this  section.     And  — 

Administered  by.  —  It  must  in  some  way  appear  in  the  indict- 
ment that  the  oath  was  administered  by  the  authorized  person  or 
tribunal.7  To  say,  for  example,  that  it  was  before,  &c.  is  suf- 
ficient.9   And  doubtless  a  form  of  words  separately  appropriated 


*  The  State  v.  Porter,  2  Hill,  S.  C. 
611. 

8  Crim.  Law,  II.  §  1018,  note. 

*  The  State  v.  Norris,  9  N.  H.  96  ; 
Jackson  v.  The  State,  Smith,  Ind.  124, 
1  Ind.  184. 

<  Ante,  §  907-909. 

*  See,  and  compare,  Rex  v.  Callanan, 
6  B.  &  C.  102,  9  D.  &  R.  97  (and  see  2 
Russ.  Crimes,  3d  Eng.  ed.  688) ;  Rex  r. 
Wood,  2  Rues.  Crimes,  8d  Eng.  ed.  682; 
Walker  v.  Reg.  8  Ellis  &  B.  489 ;  Reg.  v. 
Goodfellow,  Car.  &  M.  669 ;  Halleck  v. 
The  State,  11  Ohio,  400;  The  State  v. 
Plommer,  60  Maine,  217 ;  Reg.  v.  Dun- 
ning, Law  Rep.  1  C.  C.  290. 

vol.  II.  28 


•  Ante,  §  910  a. 

t  Campbell  v.  People,  8  Wend.  636; 
The  State  v.  Hamilton,  66  Mi»so.  667. 
See  The  State  v.  O'Hagan,  88  Iowa,  604; 
Biggerstaff  v.  Commonwealth,  11  Bush, 
169. 

*  Campbell  v.  People,  supra ;  The 
State  v.  Ellison,  8  Blackf.  226.  See 
Keator  v.  People,  82  Mich.  484 ;  Reg.  v. 
Tew,  Dears.  429,  29  Eng.  L.  &  Eq.  687  ; 
Oaks  v.  Rodgers,  48  Cal.  197  ;  Common- 
wealth v.  Alden,  14  Mats.  888.  As  to 
Indiana,  under  the  statute,  see  Hitesman 
v.  The  State,  48  Ind.  473. 
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to  this  averment  will  not  often  be  required,  but  the  matter  will 
be  sufficiently  disclosed  by  the  other  allegations. 

§  915.  Thirdly.  The  Setting  out  of  the  False  Testimony :  — 
Substance,  not  Tenor.  —  Whether,  as  a  question  depending  on 
the  general  principles  of  criminal  pleading,  the  oral  or  written 
words  of  a  witness  or  affiant  must  be  set  Out  by  their  tenor,  or 
whether  the  substance  will  suffice,1  is  matter  upon  which  there  is 
room  for  a  difference  of  opinion.  It  is  properly,  therefore,  re- 
mitted, for  sole  determination,  to  authority.  The  before-recited 
statute  of  23  Geo.  2,  o.  11,  made  it  sufficient  u  to  set  forth  the 
substance  of  the  offence  charged ; " 2  and  so,  by  legislative  com- 
mand, is  the  question  settled  wherever  a  like  provision  is  in 
force.  We  have  seen,  that,  anterior  to  this  statute,  the  tenor  of 
the  record  of  the  cause  in  which  was  committed  the  perjury  was 
not  required ; 8  so,  in  like  manner,  does  it  appear  not  to  have 
been  the  universal,  or  even  the  common,  method,  to  lay  the  false 
testimony  by  its  tenor.  The  entries  in  Tremaine,  for  example, 
instead  of  setting  out  the  words  complained  of  by  their  tenor,  as 
in  forgery,  are,  in  general,  not  all  of  them,  more  nearly  after  the 
forms  now  familiar  in  cheats  and  false  pretences ; 4  asr  to  illus- 
trate, "  did  give  in  evidence  and  did  depose,  that,"  &c,  setting 
out  the  testimony  in  a  form  palpably  not  its  exact  words,  but  the 
substance  and  effect  of  them.5  This  manner  of  introducing  the 
testimony  is  well  enough ;  or,  it  may  be,  "  in  manner  and  form 
following,  that  is  to  say,"  an  expression  which  does  not  require 
proof  of  the  tenor.8  Where  a  statute  like  the  above  prevails,  or 
perhaps  even  where  it  does  not,  most  pleaders  will  prefer  the  stat- 
utory word  "  substance ; "  or  the  two  words,  "  substance  and 
effect,"  which  are  the  more  common.7  No  judicious  pleader  will 
needlessly  say  "  tenor,"  because  that  will  compel  an  uncom- 
fortable exactness  in  proof.8 


»  Vol.  I.  §  559-563. 

*  Ante,  §  907 ;  Rex  v.  Dowlin,  6  T.  R. 
311,  818. 

3  Ante,  §  906. 

«  Rex  v.  Cross,  Trem.  P.  C.  186, 187 ; 
Rex  v.  Hanson,  Trem.  P.  C.  143, 144 ;  Rex 
0.  C.  T.  Trem.  P.  C.  144, 145, 146;  Rex  ». 
Stone,  Trem.  P.  C.  148;  Rex  v.  Boucher, 
Trem.  P.  C.  150 ;  Rex  v.  Saxon,  Trem. 
P.  C.  157,  159;  Rex  u.  H.  P.  Trem.  P.  C. 
162 ;  Rex  v.  Hawkins,  Trem.  P.  C.  167. 
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5  Rex  v.  Trotter,  Trem.  P.  C.  146. 
•  Rex  v.  May,  1  Doug.  198. 

7  Rex  v.  Leefe,  infra;  The  State  c. 
Groves,  Busbee,  402 ;  Rex  v.  Taylor,  1 
Camp.  404. 

8  Rex  v.  Leefe,  2  Camp.  184.  Affida- 
vit. — It  is  ordinarily  not  inconvenient  to 
set  out  an  affidavit  or  other  written  mat- 
ter by  its  tenor,  and  this  appears  to  be 
required  in  Indiana.  Coppack  v.  The 
State,  86  Ind.  618.    Compare  with  Rex 


CHAP.  L.]  PERJURY.  §  917 

§  916.  'What  required  for  Substance  and  Effect  —  Reasonable 
fulness  and  particularity  are  required  in  this  part  of  the  indict- 
ment ;  for,  within  a  distinction  already  mentioned,1  it  pertains, 
not  to  inducement,  but  to  the  gist  of  the  offence.  Therefore  it 
is  not  adequate  to  say  simply,  that  the  defendant  swore  falsely 
concerning  a  thing  mentioned  ;  nothing  short  of  the  direct  mean- 
ing of  what  he  said  will  suffice.2  Nor  will  any  setting  out  which 
varies  the  sense  of  what  was  sworn  to  be  accepted  as  its  sub- 
stance or  effect.8  Tet  a  departure  in  mere  form  is  immaterial.4 
Hence,  — 

Interrogatories.  —  The  interrogatories,  in  answer  to  which  the 
perjury  was  committed,  need  not  be  given.5 

Part  —  Continuous  or  not  —  The  substance  of  all  that  the  wit- 
ness testified  to  is  not  required,  but  merely  of  what  is  to  be  relied 
on  as  false.6  If  parts  only  are  averred,  it  is  practically  best  to 
introduce  them  in  the  same  manner,  in  this  respect,  as  in  forgery.7 
Still  it  is  not  legally  objectionable  to  lay  the  matter  as  continu- 
ous, if  what  is  omitted  does  not  vary  the  meaning  of  what  is 
given.8 

Omission  from  Boheduie.  —  If  the  alleged  perjury  consisted  in  a 
bankrupt's  omitting  items  from  his  schedule,  those  rendered  need 
not  be  stated.9    But  the  omitted  ones  must  be.10 

§  917.  Innuendoes  —  are  sometimes  required  to  explain  what 

v.  Taylor,  1  Camp.  404.    There  is  excel-  841 ;    People  ».  Robertson,  8  Wheeler 

lent  ground  of  principle  for  this  view;  Crim.  Cas.  180, 189. 
and  something  like  this  was  said,  as  mat*         *  Rex  v.  Taylor,  1  Camp.  404;  The 

ter  of  principle,  in  the  earlier  editions  of  State  v.  Tappan,  1  Fost  N.  H.  66. 
this  work.    8till,  it  seems  to  me,  on  re-         4  Rex  v.  Grindall,  2  Car.  &  P.  668. 
flection,  that,  on  a  question  of  this  sort,         •  The  State  o.  Bishop,  1  D.  Chip.  120, 

the  command  of  principle  is  hardly  strong  124.    See  Dodge  v.  The  State,  4  Zab. 

enough  to  oTercome  a  course  of  prece-  466. 

dents.    However,  in  Tremaine,  the  ma-         *  Campbell  v.  People,  8  Wend.  686 ; 

jority  of  the  precedents,  in  this  dm  of  The  State  o.  Neal,  42  Misso.  1 19. 
perjury,  not   the  other,  give  the  very         7  Ante,  §  788,  791,  792. 
words.     For  example,  Rex  v.  Brooks,         9  Rex  v.  Solomon,  Ryan  ft  Moody, 

Trem.  P.  C.  161, 168, 164 ;  Rex  v.  Soth-  N.  P.  262 ;  Rex  v.  Callanan,  6  B.  &  C.  102. 

erton,  Trem.  P.  C.  166,  166  ;    Rex  v.  And  see  Rex  t>.  Leefe,  2  Camp.  184,  com- 

Hutchinson,  Trem.  P.  C.  164,  166.    We  pared  with  Reg.  v.  Rhodes,  2  Ld.  Raym. 

hare  seen,  that,  by  the  English  statute,  886. 

the  substance  only  is  required  in  these         •  United  States  v.  Chapman,  8  Mo- 
cases  the  same  as  in  others,  Rex  v.  Cal-  Lean,  890. 

lanan,  6  B.  ft  C.  102;  and  this  is  probe*        10  United  States  v.  Chapman,  supra; 

bly  so  also  in  many  of  our  States.  Rex  v.  Hepper,  Ryan  ft  Moody,  N.  P.  210 

i  Ante,  f  904,  906.  211, 1  Car.  ft  P.  606. 

1  United   States  v.  Morgan,  Morris, 
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the  defendant  is  alleged  to  have  sworn  to.1  Their  nature  and 
use  are  stated  under  the  title  "  Libel  and  Slander." 2  They  are 
the  same  here  as  there. 

§  918.   Fourthly.  The  Averments  to  show  the  Testimony  false :  — 

In  General  —  The  indictment,  after  setting  out  the  substance 
of  what  was  sworn  to,  as  just  explained,  proceeds :  "  whereas,  in 
truth  and  in  fact,"  stating  wherein  such  matter  was  false,  com- 
monly called  assigning  the  perjury.  This  is  of  the  gist  of  the 
offence,  not  mere  inducement ; 8  consequently  the  averment  must 
be  direct  and  specific,  not  in  terms  of  uncertain  meaning,  or  by 
way  of  implication.4  Simply  to  say,  for  example,  that  the  de- 
fendant/a/*i?y  swore,  is  not  adequate.5  Or  if  the  indictment  sets 
out  two  contradictory  oaths,  taken  at  different  times,  an  assign* 
ment  is  not  good  which  does  not  say  which  was  the  false  one.6 

§  919.  Form  and  Fulness.  —  This  averment  will  vary  with  the 
matter  to  be  negatived.  It  must  be  certain  ;  so  that,  if  all  it  sets 
out  may  be  true  yet  no  perjury  have  been  committed,  it  will  be 
inadequate.7  It  must  point  to  the  particulars  wherein  the  testi- 
mony was  false,  a  general  allegation  that  it  was  so  not  being 
commonly  sufficient.8  While  in  some  circumstances  a  short 
negative  will  satisfy  this  requirement,  in  others  a  considerable 
amplification  will  be  necessary.9  One  good  assignment  of  what 
in  law  constitutes  a  complete  offence,  is  adequate,  though  the 
other  assignments  are  ill.10 

§  920.  Defendant's  Belief  —  If  the  defendant's  testimony  was 
to  his  belief  of  a  thing,  it  is  not  sufficient  to  negative  the  thing ; 
the  belief  must  be  negatived.11  Where  the  fact  itself  requires  a 
negation,  it  is  sufficient  to  say  that  the  defendant  "  well  knew  " 
it  was  not  so. 12 


1  Rex  v.  Gripe,  1  Comyns,  48 ;  s.  c. 
nom.  Rex  v.  Griepe,  1  Ld.  Raym.  256, 
269 ;  Rex  v.  Aylett,  1  T.  R.  68,  69 ;  Rex 
i.  Taylor,  1  Camp.  404;  Reg.  v.  Virrier, 
12  A  &  E.  817 ;  Reg.  v.  Parker,  Car.  &  M. 
689. 

*  Anle,  §  793,  794  and  note. 
«  Ante,  §  904,  906. 

*  Gibson  v.  The  State,  44  Ala.  17; 
Barns  v.  People,  69  Barb.  681. 

5  Rex  v.  Perrott,  2  M.  &  8.  879.  See 
The  State  v.  Corson,  69  Maine,  187. 

*  Rex  v.  Harris,  1  D.  &  R.  678,  6  B.  ft 
Aid.  926.  See  Reg.  v.  Wheatland,  8  Car. 
ft  P.  288. 
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7  Reg.  v.  Whitehouse,  8  Cox  C.  C.  8a 

*  The  State  v.  Mumford,  1  Dev.  619 
See  Reg.  v.  Parker,  Car.  ft  M.  639. 

•  Rex  v.  Atkinson,  2  Deac.  Crim. 
Law,  1017 ;  De  Bernle  v.  The  State,  19 
Ala.  28 ;  Dodge  v.  The  State,  4  Zab.  466 ; 
Reg.  v.  Bennett,  2  Den.  C.  C.  240,  4  Eng. 
L.  &  Eq.  660. 

10  Commonwealth  v.  McLaughlin,  122 
Mass.  449. 

"  The  State  v.  Lea,  8  Ala.  602 ;  The 
State  v.  Cruikshank,  6  Blackf.  62. 

19  The  State  v.  Lindenburg,  18  Texas, 
27;  The  State  v.  Wood,  17  Iowa,  18. 


CHAP.  L.]  PERJURY.  §  921 

§  921.  Fifthly.  The  Averment  of  the  Materiality  of  the  False 
Testimony :  — 

Either  of  Two  Methods.  —  The  materiality  of  the  false  testimony 
to  the  issue  or  point  of  inquiry  being  an  essential  element  in  the 
offence,1  it  must  be  averred.  And  the  pleader  has  his  choice 
between  two  methods  of  doing  this;  he  may  say  that  it  was 
material,  or  he  may  set  out  facts  from  which  its  materiality  will 
in  matter  of  law  appear.  He  need  not  do  both.  Where  the 
false  testimony  was  delivered  in  a  trial,  the  former  is  the  common 
method,  and  the  better  practically.  Even  a  few  of  the  cases 
seem  to  require  it,  to  the  exclusion  of  the  latter.2  Where  the 
perjury  was  in  an  affidavit,  the  latter  is  perhaps  the  more  common 
method.8 

»  Crira.  Law,  II.  §  1030-1042.  ere  v.  The  State,  2  Blackf.  278;  Campbell 

«  Wood  v.  People,  69  N.  Y.  117 ;  Wat-  v.  People,  8  Wend.  686 ;  People  v.  Collier, 

ton  v.  The  State,  5  Texas  Ap.  11;  The  1  Mich.  187;  Commonwealth  v.  Knight, 

State  v.  McCorraick,  62  Ind.  169;  Hen-  12  Mass.  274;  Reg.  v.  Hewins,  9  Car.  & 

dricks  v.  The  State,  26  Ind.  493 ;  Stofer  P.  786 ;  Rex  v.  Dudman,  7  D.  &  R.  824, 

v.  The  State,  8  W.  Va.  689 ;  The  State  4  B.  &  C.  850 ;  Morrell  v.  People,  82  111. 

p.  Holden,  48  Misso.  98 ;  The  State  v.  499;  The  State  v.  Bailey,  84  Misso.  850; 

Bowlu8,  8  Heisk.  29 ;  The  State  v.  Davis,  'Commonwealth  v.  Smith,  11  Allen,  248, 

69  N.  C.  495 ;  United  States  v.  MeHenry ,  258. 

6  Blatch.  603;  The  State  v.  Thrift,  80  *  In  People  v.  Robertson,  3  Wheeler 
Ind.  211 ;  The  State  v.  Chandler,  42  Vt.  Crim.  Cas.  180,  188,  Mr.  Recorder  Riker 
446 ;  Reg.  v.  Harvey,  8  Cox  C.  C.  99 ;  said  :  "  The  precedents  of  indictments 
The  State  v.  Maxwell,  28  La.  An.  861 ;  upon  affidavits  never  contain  an  aver- 
Reg.  v.  Cutts,  4  Cox  C.  C.  435 ;  Geston  ment  that  the  facts  stated  in  such  affida- 
v.  People,  4  Lans.  487 ;  s.  c.  nom.  Guston  vits  are  material.  The  indictments  state, 
v.  People,  61  Barb.  35  ;  The  State  v.  that  the  affidavits  were  duly  made  before 
Shanks,  66  Misso.  660 ;  People  v.  Bur-  a  competent  authority,  setting  forth  the 
roughs,  1  Parker  C.  C.  211 ;  People  v.  tenor  or  substance  of  it  [them],  and  then 
Fox,  25  Mich.  492 ;  The  State  v.  Sleeper,  falsifying  such  parts  as  are  alleged  to  be 
87  Vt.  122;  Reg.  v.  Southwood,  1  Fost.  &  untrue.  These  precedents,  being  uni- 
F.  856;  The  State  ".  Trask,  42  Vt.  152;  form  and  undisputed,  show  what  the  law 
Hoch  v.  People,  8  Mich.  662 ;  Common-  is."  But  he  does  not  mean  that  the  ma- 
wealth  v.  John,  6  Gray,  274;  Rex  v. Dow-  teriality  need  in  no  way  appear;  for,  on 
lin,  5  T.R.  811, 818;  The  State  v.  Beard,  1  the  preceding  page,  he  says:  "Every 
Dutcher,884;  The  State  v.  Hall,  7  Blackf.  affidavit,  if  drawn  in  due  form  of  law, 
25;  The  State  v.  Johnson,  7  Blackf.  49;  shows  the  materiality  of  the  fact  upon 
The  State  v.  Chain berlin,  30  Vt.  569 ;  the  face  of  it.  Any  averment,  therefore, 
Reg.  v.  Bennett,  2  Den.  C.  C.  240,  4  Eng.  is  idle.1'  This  may  be  so  when  it  is  con- 
L.  &  Eq.  660;  The  State  v.  Moffatt,  7  sidered  in  connection  with  the  introduc- 
Humph.  250;  Reg.  v.  Bartholomew,  1  tory  averments.  Ante,  §  910  a,  912.  But, 
Car.  &  K.  866 ;  Reg.  v.  Goodfellow,  Car.  in  our  American  precedents,  the  materi- 
&  M.  669 ;  Reg.  v.  Gardiner,  8  Car.  &  P.  ality  of  an  affidavit  Is  sometimes  directly 
737 ;  The  State  v.  Mumford,  1  Dev.  519 ;  averred.  It  must,  of  course,  in  some 
Rex  v.  Nicholl,  1  B.  &  Ad.  21 ;  The  State  way  appear.  And  see  People  v.  Fox,  26 
v.  ft  ay  ward,  1  Nott  &  McC.  646 ;  Com-  Mich.  492 ;  «Hoch  v.  People,  3  Mich.  662. 
monwealth  o.  Fly nn,  8  Cush.  626 ;  Weath- 
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§  922.   Sixthly.   Some  other  Questions :  — 

"  Corruptly  " —  "  Wilfully  "  —  •  Feloniously,"  Ac.  —  The  indictment 

at  common  law  avers,  that  the  perjury  was  delivered  u  falsely, 
corruptly,  knowingly,  wilfully,  and  maliciously,"  or  in  a  part  of 
these  words,  or  in  others  of  a  like  meaning.  It  should  be  distin- 
guished from  the  indictment  on  5  Eliz.  c.  9,1  which  required  both 
"wilfully"  and  "corruptly"  because  they  were  the  statutory 
words.2  Yet  these  two  words,  "  wilfully  "  and  "  corruptly,"  are 
also  specially  appropriate  to  the  common-law  indictment,  and' 
they  or  their  equivalent  are  indispensable.8  Particularly,  it 
would  appear,  is  "  wilfully ; "  because  it  is  in  all  the  definitions.4 
Yet  "  falsely,  maliciously,  wickedly,  and  corruptly,"  omitting 
u  wilfully,"  have  been  held  adequate.5  It  is  safe  to  say  "  wil- 
fully and  corruptly," 6  or  even  "  knowingly  and  corruptly," 7 
without  more..  u  Falsely  "  cannot  be  essential,  because  the  as- 
signment of  the  perjury  avdrs  the  swearing  to  be  false.3  "  Feloni- 
ously "should  be  added  to  the  rest  where  the  offence  is  felony.* 

§  923.  Repugnance  —  (impossible  Date).  —  An  indictment  was 
held  not  to  be  void  as  repugnant  which  charged,  that,  in  July, 
the  defendant  swore  to  having  witnessed  a  transaction  in  October 
of  the  same  year;  because  giving  an  impossible  date  does  not 
necessarily  render  the  testimony  nulL10 

§  924.  In  Briel  —  The  indictment  for  this  offence,  as  for  every 
other,  must  aver  its  several  elements,  but  it  need  do  no  more.  It 
must  so  present  the  occasion  >that  it  will  appear,  to  the  judicial 
understanding,  to  be  one  wherein  false  swearing  is  perjury.11 
Therefore  it  must  allege,  or  set  out  facts  from  which  the  court 
can  see,  that  the  false  swearing  was  in  a  judicial  proceeding  or 


■t 


l  Crim.  La \r,  II.  §  1049. 

3  Rex  v.  Cox,  1  Leach,  4th  ed.  71; 
Rex  v.  Tayler,  1  Show.  190;  Hamper's 
Case,  2  Leon.  211 ;  Meller's  Case,  8  Inst. 
167 ;  Lembro's  Case,  Cro.  Eliz.  147 ; 
Anonymous,  Cro.  Eliz.  201. 

8  Rex  v.  Richards,  7  D.  &  R.  665 ;  Rex 
v.  Stevens,  6  B.  &  C.  246. 

*  Crim.  Law,  II.  §  1016  and  note. 
6  Rex  v.  Cox,  1  Leach,  4th  ed.  71. 

•  The  State  ».  Carland,  8  Dev.  114; 
The  State  v.  Sleeper,  87  Vt.  122. 

I  United  States  v.  Babcock,  4  McLean, 
118. 

9  But  see  Reg.  v.  Oxley,  8  Car.  &  K. 
817.    Compare  with  ante,  §  168. 
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•  Vol.  I.  §  534-637 ;  The  State  v.  Wil- 
liams, 80  Misso.  864 ;  The  State  v.  Terry, 
80  Misso.  868. 

10  The   State   v.  McKennan,   Harper, 
802. 

11  Ante,  §  910-911  ;  Snowde  v.  , 

Cro.  Car.  821, 822 ;  The  State  v.  Keene,  26 
Maine,  38 ;  Reg.  v.  Rawlins,  8  Car.  &  P. 
439;  Reg.  v.  Pearson,  8  Car.  &  P.  119, 
Rex  v.  Dunn,  1  I).  &  R.  10;  Steinston  p. 
The  State,  6  Yerg.  631 ;  The  State  v. 
Farrow,  10  Rich.  165;  People  v.  Phelps, 
6  Wend.  9 ;  United  States  v.  Nickeraon, 
17  How.  U.  S.  204. 
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course  of  justice.1  The  materiality  of  what  was  sworn  to  must  be 
charged  or  otherwise  be  made  palpable.2  Wilfulness  must  be 
averred.3  And  it  must  appear  from  all  the  allegations,  or  be 
directly  said,  that  an  issue,  duly  joined,  came  on  for  trial,  that 
the  court  had  competent  authority  to  hear  it  and  administer  the 
oath,  —  did  administer  it,  —  such  and  such  testimony  was  given, 
and  in  such  and  such  particulars  it  was  false.4 

§  925.   Seventhly.    The  Indictment  on  the  Statutes :  — 

In  General.  —  There  is  nothing  distinguishing  the  statutory 
from  thQ  common-law  indictment  for  perjury,  not  within  the  ordi- 
nary rules  governing  indictments  on  statutes. 

Statutory  Terms  —  (M  Felony ").  —  It  must  cover  the  terms  of 
the  statute : 6  as,  where  by  them  it  was  specially  punishable  to 
"  commit  perjury  on  any  trial  for  felony"  an  averment,  in  Missouri 
where  there  were  statutory  larcenies  which  were  not  felony, 
that  the  perjury  was  on  a  trial  for  "  larceny,"  was  adjudged  ill.8 
So  — 

§  926.  "  Deliberately  and  'Wilfully "  —  are  statutory  terms  in 
Texas,  hence  they  must  be  in  the  indictment.7    And,  — 

Changed  Definition.  —  Where  a  statute  defining  perjury  has 
essentially  changed  any  of  its  elements,  the  indictment  must  be 
made  to  conform  to  the  statutory  definition.8 

II.   The  Evidence. 

§  927.  Peculiarity.  —  A  peculiarity  in  the  evidence  for  this 
offence  relates  to  — 

The  Number  and  Corroboration  of  the  Witnesses :  — 
Doctrine  in  General — The  testimony  alleged  to  be  perjured 
having  been  delivered  under  oath,  such  oath  as  well  as  that  of 
the  contradicting  witness  should  be  regarded  on  the  trial  for  the 
perjury.  And  where  the  evidence,  thus  received,  presents  "  only 
oath  against  oath,"  it  will  be  insufficient.9    Therefore  the  old 

i  The  State  v.  Lamont,  2  Wis.  437 ;         '  Hinch  v.  The  State,  2  Miaso.  158. 
Reg.  v.  Gardiner,  8  Car.  &  P.  737;  The         7  Allen  ».  The  State,  42  Texas,  12; 

{State  v.  Chamberlin,  80  Vt.  669.  The  State  v.  Ferry,  42  Texas,  238 ;  Smith 

*  Ante,  §  921.  v.  The  State,  1  Texas  Ap.  620. 

*  Ante,  §  022.  *  The  State  v.  Morse,  1  Green,  Iowa, 
«  Ante, §  911-916. 918;  Commonwealth  603. 

v.  Knight,  12  Mass.  274  ;  Stewart  p.  The  *  Reg.  v.  Mascot,  10  Mod.  192,  194; 
Bute,  6  Texas  Ap.  184.  Fanshaw'i  Case,  Skin.  827. 

>  And  see  The  State  v.  McCollum,  44 
Misso.  348. 
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doctrine  was,  that  two  witnesses,  directly  contradicting  what  the 
defendant  testified  to,  are  indispensable  to  a  conviction  for  per- 
jury.1 But  evidently,  where  there  is  but  one  witness  to  this 
main  fact,  there  may  be  something  in  the  case,  or  brought 
forward  by  a  witness  who  cannot  speak  to  the  main  fact,  indi- 
cating, with  reliable  distinctness,  which  of  the  two  contradictory 
oaths  is  false.  Hence  by  the  modern  rule  it  is  sufficient  either 
that  there  are  two  witnesses,  or  that  the  testimony  of  the  one 
witness  is  corroborated  or  sustained  by  other  facts  appearing  in 
the  case  or  testified  to  by  other  witnesses.     Negatively, ; — 

§  928.  Unaided  Testimony  of  One.  —  The  mere  unaided  testi- 
mony of  one  witness  is  not  sufficient  to  convict  of  perjury.2 
But  — 

§  929.  Limited  to  what  Part  of  Case.  —  This  rule  extends  only 
to  the  question  of  falsity.  In  the  words  of  MacNally,  "the 
taking  of  the  oath,  and  the  fact,  may  be  proved  by  one  witness."  8 
Thus,  what  the  prisoner  swore  to  on  the  previous  occasion  may 
be  proved  by  one  alone ; 4  because  he  then  merely  testified  so 
and  so,  he  did  not  swear  he  so  testified,  and  there  is  no  oath 
against  oath.     Therefore,  also,  — 

Subornation  of  Perjury  —  may  be  proved  by  one  witness ;  there 
being  no  oath  of  the  defendant  weighing  against  the  oath  of  the 
witness.6    Hence  — 

§  930.  Falsity. — The  rule  requiring  more  than  the  testimony 
of  a  single  witness  is  limited  to  the  question  of  the  falsity  of 
what  the  defendant  delivered  under  oath.6    Hence,  also,  — 

§  931.  Defendant's  Contradictory  Oaths  and  Declarations.  — 
Where,  on  different  occasions,  the  defendant  has  sworn  both  in 
affirmation  and  denial  of  the  same  thing,  oath  nullifies  oath  ;  and 
the  rule  that  the  testimony  of  one  witness  is  not  sufficient  for  a 
conviction  does  not  apply.7    The  further  doctrine  as  to  the  effect 


1  1  Greenl.  Ev.  §  257 ;  United  States 
p.  Wood,  14  Pet.  430,  440;  Rex  v. 
Broughton,  2  Stra.  1229. 

*  Peake  Ev.  Nor.  Ed.  20;  MacNally 
Ev.  87  ;  Rex  v.  Broughton,  2  Stra.  1229, 
1280;  Champney's  Case,  2  Lewin,  258; 
The  State  v.  Heed,  57  Misso.  252. 

*  MacNally  Ev.  87 ;  The  State  v.  Hay- 
ward,  1  Nott  &  McC.  546. 

*  Commonwealth  v.  Pollard,  12  Met. 
825;  The  State  v.  Wood,  17  Iowa,  18. 
Contra,  The  State  v.  Howard,  4  McCord, 
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159.    See  Reg.  v.  Roberts,  2  Car.  &  K. 
007. 

4  Commonwealth  v.  Douglass,  5  Met. 
241. 

•  The  State  v.  Hay  ward,  1  Nott  &  McC. 
546. 

*  2  Rubb.  Crimes,  8d  Eng.  ed.  661-668, 
where  are  collected  several  cases  from 
which,  in  combination,  the  doctrine  of 
the  text  may  be  derived-  as,  Rex  v.  Knill, 
6  B.  &  Aid.  929,  note ;  Reg.  9.  Wheat- 
land,  8  Car.  &  P.  288;  Jackson's  Case, 


^ 
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of  his  contradictory  statements,  whether  made  on  oath  or  not,  is, 
that  in  neither  case  are  they  alone  a  sufficient  foundation  for  a 
conviction  for  perjury.1  But  the  added  testimony  of  an  inde- 
pendent witness  to  the  falsity  of  the  one  statement  is  not  re- 
quired, where,  as  often  happens,  the  "truth  may  be  otherwise 
sufficiently  evolved  from  the  combined  proven  facts.2    And,  — 

§  932.  What  besides  One  Witness  to  Falsity.  —  In  accord  with 
this  view,  are  the  proofs  of  falsity  in  other  cases.  By  the  mod- 
ern doctrine,8  a  second  witness  is  not  required  to  turn  the  scale 
against  the  defendant's  former  oath,  but  circumstances  or  facts 
otherwise  appearing  may  suffice.1  For  example,  independent  cor- 
roboration 6  of  the  testifying  witness  may  be  adequate.6  So,  in 
the  opinion  of  most  courts,  may  be  the  defendant's  declarations, 
contradictory  of  the  testimony  for  which  he  is  on  trial.7  Nor 
would  it  be  correct  to  say,  that  the  corroborating  or  ancillary 
evidence  or  circumstances  must  be  of  weight  equal  to  the  testi- 
mony of  one  witness.8  There  must  simply  be  enough  plainly  to 
turn  the  scale  against  the  defendants  former  oath.9    Even  — 

The  One  Witness.  —  The  one  witness  to  the  falsity,  thus  as- 
sumed to  be  necessary,  is  not  always  ?o.     This  part  of  the  case, 
the  same  as  any  other,  may  be  made  out  by  documentary  and 
other  like  evidence.10 

§  933.    Distinctions — (Court  or  Jury).  —  We   have   thus   been 

inquiring  upon  what,  in  matter  of  law,  the  court  will  permit  the 

1  Lewin,  270.    That  this  has  not  always  Fost.  ft  F.  688 ;   Reg.  v.  Towey,  8  Cox 

been  held  exactly  so,  see  the  opinions  in  C.  C.  828 ;  Reg.  v.  Gardiner,  8  Car.  ft  P. 

Reg.  v.  Hook,  Dears,  ft  B.  606,  8  Cox  787 ;  Reg.  v.  Webster,  1  Fost.  &  F.  616; 

C.  C.  6.  The  State  v.  Buie,  43  Texas,  632;  Hen- 

i  Crim.  Law,  II.  §  1044 ;  Schwartz  dricks  v.  The  State,  26  Ind.  408 ;  The 

v.  Commonwealth,  27  Grat.  1026,  1030;  State  v.  Raymond,  20  Iowa,  682. 
The  State  v.  Williams,  30  Misso.  864;  *  The   State  v.  Molier,   1  Dev.  268; 

Reg.  v.  Owen,  6  Cox  C.  C.  106.    See  The  Rex  v.  May  hew,  6  Car.  ft  P.  816 ;  Reg.  v. 

State  v.  Voght,  27  Iowa,  117 ;   Brown  v.  Hook,  Dears,  ft  B.  606,  8  Cox  C.  C.  6. 

The  State,  18  Ohio  State,  496 ;  Common-  See  Reg.  v.  Boulter,  2  Den.  C.  C.  806,  6 

wealth  v.  Monahan,  9  Gray,  119.  Cox  C.  C.  648,  9  Rng.  L.  ft  Kq.  687  ;  Reg. 

>  Reg.  v.  Hook,  supra;  United  States  v.  Owen,  6  Cox  C.  C  106;  The  State  v. 

9.  Mayer,  Deady,  127  ;  United  States  v.  Williams,  80  Misso.  864. 
Wood,  14  Pet.  430.                             .  8  Ousen  v.  The  State,  10  Ohio  State, 

*  Ante,  §  927.  268 ;   Hendricks  v.  The  State,  26  Ind. 

*  Rex  v.  I*e,  2  Ruse.  Crimes,  8d  Eng.  498. 

ed.  649, 660;  The  State  p.  Seaton,  8  Iowa,  *  Commonwealth  v.  Parker,  2  Cosh. 

188.  212;  Reg.  v.  Yates,  Car.  ft  M.  182. 

•  Vol.  I.  §  1169, 1170.  10  United  States  ».  Wood,  14  Pet.  480. 

•  Reg.  v.  Braithwaite,  8  Cox  C.  C.  444 ;  See  Hendricks  v.  The  State,  26  Ind.  498* 
Reg.  v.  Braithwaite,  8  Cox  C.  C.  264,  1 
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jury  to  act.  As  in  other  cases,  so  in  these,  when  it  has  suffered 
evidence  to  be  laid  before  them,  and  has  pronounced  it  legally 
sufficient,  their  duty  begins.  They  are  not  to  convict  simply 
because  the  law  permits  them  to.  Into  their  deliberations  should 
enter  all  the  proven  facts,  and  the  evidence  as  tending  to  prove 
this  or  that,  including  the  fact  of  the  defendant's  oath  to  what  is 
now  charged  as  false.  And  they  are  to  convict  him  if,  and  only 
if,  they  are  satisfied  beyond  a  reasonable  doubt  of  the  falsity  of 
the  former  oath,  together  with  the  other  elements  which  make 
its  falsity  perjury. 

§  933  a.    Other  Questions  of  Evidence :  — 

Witnesses.  —  In  general,  a  party  to  the  suit  wherein  was  com* 
mitted  the  perjury  is  a  competent  witness  for  or  against  the 
defendant.  But,  in  some  special  circumstances,  he  has  been 
rejected.  The  rules  governing  this  sort  of  question  are  elsewhere 
discussed.1  If  the  trial  was  in  a  superior  court,  the  judge  who 
presided  ought  not  to  be  called ; 2  nor  are  his  notes,  though  pro- 
duced by  his  clerk,  evidence.8 

§  933  b.  Cause  and  Issue.  —  The  cause  and  issue  wherein  the 
perjury  was  committed,  are  proved  by  the  record,  which  should 
be  in  the  form  and  with  the  verification  required  by  the  ordinary 
practice  of  the  court.4  How  much  of  the  record  and  whether 
any  and  what  accompanying  papers  must  be  produced,5  and 
whether  there  should  be  any  and  what  extrarrecord  proof  of 
official  character,6  will  vary  with  the  circumstances  and  cases, 

i  Vol.  I.  §  1186-1138;  Reg.  v.  Keat,  2  Car.  &  P.  354;  Reg.  v.  Scott,  2  Q.  B.  D. 

Moody,  24 ;  Rex  v.  De  Faria,  Peake,  104 ;  416 ;  Rex  v.  Browne,  8  Car.  &  P.  572. 
Reg.  v.  Yates,- Car.  &  M.  132;  Rex  v.         5  Reg.    v.   Newman,  supra;    Rex  9. 

Boston,  4  East,  572,  1  Smith,  202 ;  Rex  Browne,  supra  ;   Reg.  v.  Newall,  6  Cox 

v.  Dalby,  Peake,  12;   Fanshaw's  Case,  C.  C.  21 ;  Reg.  v.  Why  brow,  8  Cox  C.  C. 

Skin.  827 ;   Rex  v.  Pepys,  Peake,  138 ;  488 ;  Reg.  v.  Hurrell,  3  Fost.  &  F.  271  ; 

Commonwealth  v.  Hart,  2  Rob.  Va.  819 ;  The   State  v.  Alexander,  2  Dev.  470 ; 

The  State  v.  Bishop,   1  D.  Chip.  120 ;  Respublica  v.  Gosb,  2  Yeates,  479 ;  Rex 

Rex  v.  Eden,  1  Esp.  97 ;  Rex  v.  Hulme,  v.  Laycock,  4  Car.  &  P.  826 ;   Reg.  r. 

7  Car.  &  P.  8.  Mason,  29  U.  C.  Q  B.  481 ;  keg.  v.  Good- 

2  Vol.  I.  §  1145;   Reg.  v.  Gazard,  8  fellow,  Car.  &  M.  569;   Reg.  v.  Hudson, 

Car.  &  P.  595;  Reg.  v.  Harvey,  8  Cox  1  Fost  &  F.  66;  Reg.  v.  Shaw,  Leigh  & 

C.  C.  99,  108.  C.  679, 10  Cox  C.  C.  66 ;  Reg.  v.  Carr,  10 

5  Reg.  v.  Child,  6  Cox  C.  C.  197,  208.  Cox  C  C.  564. 

*  Reg.  v.  Gordon,  Car.  &  M.  410;  Rex  *  Reg.  v.  Turner, supra;  Reg.  v.  Child, 

v.  Sykes,  T.  Raym.  202;  Reg.  v.  New-  6  Cox  C.  C.  197,  205;  Reg.  v.  Johnson, 

man,  2  Den.  C.  C.  390,  6  Cox  C.  C.  547,  Law  Rep.  2  C.  C.  16,  12  Cox  C.  C.  264,  4 

8  Car.  &  E.  240,  9  Eng.  L.  &  Eq.  529;  Eng.  Rep.  540;  The  State  t>.  Nickerson, 
Reg.  v.  Tomer,  2  Car.  &  K.  782;  Reg.  v.  46  Iowa,  447 ;  Reg.  v.  Smith,  Law  Rep. 
Carter,  6  Mod.  167 ;  Porter  v.  Cooper,  6  ICC  110, 11  Cox  C.  C 10 ;  The  State  v. 
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according  to  principles  not  for  discussion  here.  And  there  should 
be  no  fatal  variance  between  the  allegations  and  the  produced 
record.1  It  is  not  fatal  for  the  former  to  say  that  an  issue  was 
joined,  and  for  more  issues  than  one  to  appear  in  the  latter.2  To 
the  record  thus  in  evidence 8  should  be  added  such  parol  showing 
of  what  was  done  at  the  trial  as  the  exigencies  of  the  particular 
issue  require.*  • 

§  933  c.  Oath.  —  If  the  alleged  perjury  was  upon  a  trial  in 
court,  any  one  who  was  present  can  testify  to  the  oath,  the  same 
as  to  the  other  proceedings.5  Or,  whether  it  was  in  court  or 
elsewhere,  the  official  person  before  whom  it  was  taken  may  be 
a  witness  to  prove  it.6  Or,  if  it  was  to  an  answer  in  chancery  or 
other  affidavit  out  of  court,  the  authorized  officer's  certificate 
thereof,  with  proof  of  his  signature  (to  which  may  be  added 
proof  of  the  affiant's,  if  he  signed  it),  will  be,  prima  facie,  suffi- 
cient.7 The  jurat  will  thus  prove  the  county  also,  if  it  is  written 
therein.8 

§  934.  False  Testimony,  &c.  and  Its  Falsity.  —  Where  there  are 
several  assignments  of  perjury,9  proof  of  any  sufficient  one  will 

Hascall,  6  N.  H.  352 ;  Lambert  v.  People,  *  The  State  v.  Hsacall,  6  N.  H.  852. 

76  N.  Y.  220;  Reg.t>.  Lewis,  12  Cox  C.  C.  *  Commonwealth  v.  Warden,  11  Met. 

168,  2  Eng.  Rep.  216;  Reg.  v.  Willis,  12  406,409;  Rex  v.  Spencer,  Ryan  &  Moody, 

Cox  C.  C.  164,  2  Eng.  Rep.  218.  N.  P.  97,  1  Car.  ft  P.  260;  Rex  v.  Benson, 

1  Ante,  §  911 ;  The  State  v.  Harvell,  2  Camp.  508 ;  Rex  v.  Morris,  2  Bur.  1189, 

4  Jones,  N.  C.  55 ;  Reg.  v.  Dunn,  1  Car.  1  Leach,  4th  ed.  50.    And  see  Common- 

ft  K.  780.  wealth  v.  Kimball,  108  Mass.  473 ;  Rex  v. 

1  Reg.  v.  Smith,  1  Fost.  &  F.  98;  Rex  Howard.  1  Moody  ft  R.  187.    Greenleaf 

v.  Jones,  Peake,  87.  says :  "  If  the  affidavit  were  actually  used 

8  Admissions  instead  of  Proof.  —  In  by  the  prisoner,  in  the  cause  in  which  it 
a  case  before  Lord  Abinger,  C.  B.  the  was  taken,  proof  of  this  fact  will  super- 
respective  attorneys  had  agreed  before  sede  the  necessity  of  proving  his  hand- 
trial,  that,  by  admission,  the  formal  writing.  Rex  v.  James,  1  Show.  897, 
proofs  should  be  dispensed  with.  The  Carth.  220.  It  was  Cartkevfs  report  of 
defendant's  counsel  declined  making  any  this  case  which  was  denied  by  Lord 
admission  ;  and  the  learned  judge  de-  Mansfield  in  Crook  v.  Dowling,  3  Doug, 
dared  that  none  could  be  accepted  unless  75 ;  it  not  appearing  that  the  affidavit,  of 
"  made  at  the  trial  by  the  defendant  or  which  a  copy  only  was  offered,  had  been 
his  counsel."  Reg.  v.  Thornhill,  8  Car.  used  by  the  prisoner.  And  see  Rees  v. 
ft  P.  575.  Bowen,  McClel.  ft  Y.  388."     3  Greenl. 

*  Reg.  v.  Child,  5  Cox  C.  C  197,  208 ;  Ev.  §  192. 

Reg.  v.  Harrison,  9  Cox  C.  C.  503.  9  Rex  v.  Spencer,  supra ;  Van  Dusen 

*  Rex  v.  Canning,  19  Howell  St.  Tr.  v.  People,  78  111.  645.  And  see  Reg.  v. 
283, 323 ;  Keator  v.  People,  82  Mich.  484.  Turner,  2  Car.  ft  K.  782 ;  Rex  v.  Emden, 
See  Reg.  v.  Tew,  Dears.  429,  29  Eng.  L.  9  East,  487. 

ft  Eq.  587  ;    Rex  v.  Rowley,   Ryan  ft         •  Commonwealth  v.  Johns,  6  Gray, 

Moody,  N.  P.  299  ;  Rex  v.  McCarther,  274 ;  The  State  v.  Bishop,  1  D.  Chip. 

Peake,  155;  Rex  v.  Brady,  1  Leach,  4th  120. 
ed.  327. 
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sustain  the  count.1  If  it  was  delivered  in  oral  testimony,  any 
person  who  heard  it,  and  whose  memory  of  it,  whether  assisted 
or  not  by  minutes  or  other  memoranda,  will  suffice,  may  relate 
the  substance  of  it.2  Not  all,  but  all  the  material  parts,  should 
in  the  first  instance  be  sworn  to  on  behalf  of  the  prosecution,  — 
a  rule  the  precise  limits  of  which  appear  not  to  be  held  exactly 
alike  by  all  judges.8  Where  the  alleged  perjury  was  in  writing, 
or  where  a  writing  was  so  referred  to  as  to  become  material,  it 
must  be  produced,  or  its  absence  accounted  for,  according  to  the 
ordinary  rules  of  evidence.4  Then  the  falsity  must  be  shown,  by 
competent  evidence,  and  in  terms  sufficiently  broad  and  full.5 
Again,  — 

§  935.  Materiality.  —  The  allegation  of  materiality  must  also 
be  sustained  by  evidence.6  That  the  testimony  was  actually  ad- 
mitted is  not  enough.7  Where  the  indictment  sets  out  facts 
from  which  the  materiality  judicially  appears,6  no  more,  of  course, 
is  required  than  proof  of  those  facts.  Where  the  allegation  is  in 
the  other  form,  the  course  is  to  prove  all,9  or  so  much  less  than 
all  as  may  suffice,  of  the  pleadings  and  evidence  brought  forward 
at  the  former  trial ;  then  the  court,  not  the  jury,  will  decide,  as 
a  question  of  law,  whether  or  not  what  the  defendant  is  shown 
to  have  testified  to  therein  was  material.10  Practically,  however, 
as  in  this  question  fact  is  involved  with  the  law,  it  must  gener- 
ally be  passed  on  with  the  rest  by  the  jury,  under  instructions 
from  the  court.11 


1  Reg.  v.  Rhodes,  2  Ld.  Raym.  886 ; 
The  State  v.  Hascall,  6  N.  H.  352 ;  Harris 
v.  People,  64  N.  Y.  148. 

2  Reg.  v.  Morgan,  3  Cox  C.  C.  107; 
People  v.  Curtis,  60  Cal.  96 ;  Rex  v.  Mun- 
ton,  8  Car.  &  P.  408 ;  Taylor  v.  The 
State,  48  Ala.  167 ;.  Reg.  v.  Harvey,  8 
Cox  C.  C.  99,  103. 

9  Rex  *.  Rowley,  Ryan  &  Moody,  N.  P. 
299 ;  Rex  v.  Jones,  Peake,  37 ;  Rex  v. 
Dowlin,  Peake,  170;  Dodge  t>.  The  State, 
4  Zab.  456 ;  8  Rass.  Crimes,  5th  Eng.  ed. 
82-84. 

•  Rex  v.  Wylde,  6  Car.  &  P.  880;  Os- 
burn  v.  The  State,  7  Ohio,  1st  pt.  212; 
Rex  v.  Hailey,  1  Car.  &  P.  258;  Reg.  v. 
Elworthy,  Law  Rep.  1  C.  C  103,  10  Cox 
C.  C.  679 ;  Reg.  v.  Cox,  4  Fost  &  F.  42 ; 
Reg.  v.  Milnes,  2  Fost.  &  F.  10.  And  see 
Reg.  v.  Newton,  1  Car.  &  K.  4(59. 

*  Rex  v.  Tucker,  2  Car.  &  P.  500; 
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Reg.  v.  Parker,  Car.  &  M.  689 ;  Pollard 
v.  People,  69  111.  148;  Commonwealth  v. 
Butland,  119  Mass.  817 ;  Reg.  v.  Hall,  8 
Car.  &  P.  858. 

•  The  State  ».  Kennerly,  10  Rich.  152; 
The  State  v.  Aikens,  82  Iowa,  408; 
Wood  v.  People,  69  N.  Y.  117 ;  Nelson  v. 
The  State,  82  Ark.  192 ;  Reg.  v.  Lewis, 
12  CoxC.C.  168,  2  Eng.  Rep.  216;  Reg. 
v.  Willis,  12  Cox  C.  C.  164,  2  Eng.  Rep. 
218;  The  State  v.  Bailey,  34  Misso.  850. 

7  Commonwealth  o.  Pollard,  12  Met. 
225 ;  Lawrence  v.  The  State,  2  Texas  Ap. 
479. 

»  Ante,  §  921. 

•  Reg.  v.  Harrison,  9  Cox  C.  C.  508 ; 
Rex  v.  Dowlin,  Peake,  170. 

"  Steinman  v.  Mc Williams,  6  Barr, 
170 ;  The  State  ».  Williams,  80  Misso.  864. 

11  Lawrence  o.  The  State,  2  Texas  Ap, 
479,484. 
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§  935  a.  Wilful  and  Corrupt  —  One  of  the  elements  of  the 
offence  is  wilfulness  and  corruption  in  giving  the  false  testi- 
mony.1 Doubtless  it  will  often  be  competent  for  the  jury  to 
infer  this  element  from  the  evidence  already  detailed.  Nor  is  a 
mere  want  of  motive  or  interest  to  swear  falsely  a  sufficient  ground 
for  resisting  this  inference.2  Nor,  on  the  other  hand,  is  it  a  suf 
ficient  foundation  for  the  inference  that  the  testimony  of  the 
defendant  and  of  other  witnesses  at  the  former  trial  was  in  con- 
flict regarding  the  terms  of  a  contract.8  Pertinent 4  against  the 
defendant  is  such  evidence  as  his  expressions  of  malice  toward 
the  person  injured,6  or  a  pending  reward  which  his  testimony  was 
adapted  to  secure.6  In  his  favor  may  be  shown,  under  proper 
circumstances  and  with  proper  qualifications,  not  always  and  as 
of  course,  his  intoxication,7  his  inability  to  read  in  a  case  relating 
to  a  written  contract,8  his  reluctance  to  appear  as  a  witness,9  his 
former  story  when  of  the  res  gestae^0  or  a  consultation  with  and 
advice  from  legpl  counsel.11     These  are  but  illustrations.12 

III.    Questions  of  Practice. 

• 
§  936.   Joinder  of  Defendants.  —  It  appears  to  have  been  laid 

down  that  two  or  more  cannot  be  made  joint  defendants  for  this 
offence.13  And  plainly,  if  two  witnesses,  on  the  trial  of  one 
cause,  commit  separate  perjuries,  their  indictments  must  be  sepa- 
rate. But  should  two  join  in  one  false  affidavit,  in  reason  they 
could  be  jointly  indicted.  And  there  may  be  other  cases  within 
the  same  principle ;  as,  for  example,  where  one  delivers  false  tes- 
timony orally  at  the  instigation  of  another. 

§  937.  Verdiot. —  "Guilty  of  perjury  before  A  and  T"  is  a 
fatal  variance  where  the  charge  is  of  perjury  before  A.w    So,  on 


»  Ante,  §  022 ;  Crira.  Law,  II.  §  1045- 
1048. 

2  Schaller  v.  The  State,  14  Miaso.  602. 

*  Bell  v.  Senneff,  83  111.  122. 
«  8  Greenl.  £▼.  §  198-200. 

ft  Rex  v.  Munton,  8  Car.  &  P.  498. 

9  Commonwealth  v.  Brady,  7  Gray, 
820. 

t  Lytle  v.  The  State,  81  Ohio  State, 
196 ;  Bowden  v.  People,  12  Hun,  85. 

8  Flemister  v.  The  State,  48  Oa.  170. 

•  Commonwealth  v.  Brady,  7  Gray, 
820. 


r. 


r. 


10  The  State  r>.  Curtis,  12  Ire.  270. 

11  The  State  v.  Mc Kinney,  42  Iowa, 
205. 

13  Other  Question*  of  Evidence.— 
Elder  v.  The  State,  52  Ga.  581;  Hex  r 
Mead,  2  B.  &  C.  605  ;  Commonwealth 
McLaughlin,  122  Mass.  449;  Winn 
Peckhara,  42  Wis.  498;  Reg.  v.  Turner, 
2  Car.  &  K.  782. 

"  Rex  v.  Philips,  2  Stra.  921. 

"  The  State  v.  Mayson,  8  Brev.  284. 
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a  trial  for  falsely  denying  on  oath  the  execution  of  a  particular 
deed,  a  finding  of  the  defendant  guilty  of  denying  his  signature 
is  inadequate ;  because  a  deed  may  be  executed  without  signing,1 
"  as  in  a  case  where  one  person  signs  Another's  name  by  direc- 
tion, and  a  sealing  and  delivery  take  place  by  the  party  whose 
name  is  so  written."2 


IV.  Attempts. 

§  988.  Subornation  of  Perjury,  —  to  be  treated  of  in  a  separate 
chapter,  is,  at  common  law,  a  mere  executed  attempt ;  in  other 
words,  it  is  a  particular  form  of  perjury.8    But,  — 

§  939.  Unsuccessful  Subornation  — Other  Attempts.  —  Where  the 
solicitation  to  perjury  is  unsuccessful,  it  constitutes  a  mere  in- 
dictable attempt.1  And  there  are  other  forms  of  the  attempt.1 
But  our  chapter  on  Attempt 6  renders  needless  any  further  expo- 
sition of  the  subject  here. 

*  Bishop  Con.  §  17.  •  Crim.  Law,  II.  §  1056, 1197. 

1  The  State  v.  A  vera,  N.  C.  Term  R.         *  lb.  §  1066. 
287.  •  Ante,  §  71  et  seq. 

'  Crim.  Law,  IL  §  1066, 1197 ;  Com- 
monwealth v.  Smith,  11  Allen,  248. 


For  PETIT  LARCENY,  tee  Labosht. 
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CHAPTER  LL 

PRISON  BREACH,  RESCUE,  AND  ESCAPE.1 

§  940.  Introduction. 

Ml,  942.  Escapes  suffered  by  Officer. 

943,  944.  Prison  Breaches  and  Escapes  by  Prisoner. 

946,  946.  Rescues  and  Helps  to  escape  from  Third  Persons. 

§  940.  How  Chapter  divided.  —  The  prominent  distinctions  in 
the  procedure  for  these  offences  do  not  depend  on  the  name  of 
the  offence,  but  upon  whether  the  criminal  act  proceeds  from  the 
officer  having  a  prisoner  in  custody,  from  the  prisoner,  or  from  a 
third  person.  We  shall  consider,  therefore,  I.  Escapes  suffered 
by  the  Officer ;  II.  Prison  Breaches  and  Escapes  by  the  Pris- 
oner ;   III.  Rescues  and  Helps  to  escape  from  Third  Persons. 

• 

I.  Escapes  suffered  by  the  Officer. 

§  941.  Malfeasanoe  in  Office.  —  This  is  a  species  of  malfeasance 
in  office,  the  procedure  for  which  has  been  already  discussed.3 

Indictment.  —  The  forms  of  the  indictment  will  somewhat  vary 
with  the  particular  sort  of  escape,  the  authority  under  which  the 
prisoner  was  held ;  and,  if  on  a  statute,  the  statutory  terms.8  In 
general,  it  sets  out  the  official  character  of  the  defendant,  his  cus- 
tody of  a  prisoner  named,  and  so  much  (differing  with  the  circum- 
stances) of  the  cause  of  the  detention  or  authority  therefor  as  will 
show  the  defendant's  duty  in  the  premises  and  the  nature  of  the 
offence  of  violating  such  duty  ;  and  then,  in  a  case,  for  example, 
of  negligent  escape,  it  charges,  that  the  defendant,  then  and 
there,  being  under  such  duty,  "  unlawfully  and  negligently  did 

1  For  the  law  of  these  offences,  see  Lond.  ed.  560,  661, 19th  ed.  862 ;  Rex  v. 

Crim.  Law,  II.  §  1064  et  seq.  Oiorer,  Trem.  P.  C.  244;  Rex  v.  Man- 

9  Ante,  §  822-886.  lore,  Trem.  P.  C.  246 ;  Karanaugh  v.  The 

•  For  forms,  see  2  Chit.  Crim.  Law,  8tate,  41  Ala.  899. 
172  et  seq. ;  Archb.  Crim.  PI.  &  Er.  10th 
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permit "  the  prisoner  u  to  escape  and  go  at  large  whithersoever 
he  would,  whereby  the  said  "  prisoner  "did  then  and  there  escape 
and  go  at  large  whithersoever  he  would." l 

§  942.  Evidence.  —  The  evidence  will  consist  in  proving  the 
foregoing  allegations  in  form  as  made.  If,  for  example,  the  cus- 
tody was  under  a  warrant,  such  warrant  should  be  produced  or 
its  absence  accounted  for,  according  to  ordinary  rules.2  "  It  is 
not  necessary,"  says  Archbold,  "  to  prove  negligence  in  the  de- 
fendant ;  the  law  implies  it ; 8  but,  if  the  escape  were  not  in  fact 
negligent,  if  the  defendant  by  force  rescued  himself,  or  were 
rescued  by  others,  and  the  defendant  made  fresh  suit  after  him, 
but  without  effect ;  all  this  must  be  shown  upon  the  part  of  the 
defendant." 4 


II.  Prison  Breaches  and  Escapes  by  the  Prisoner. 

§  943.  Indictment  —  The  indictment  will  vary,  in  detail,  with 
the  form  of  the  offence ;  and,  if  statutory,  the  particular  terms  of 
the  statute  ;  and  with  the  special  facts.     But  it  must  contain 


i  Archb.  Crim.  PI.  &  Ev.  19th  ed.  852, 
853.  And  see  and  compare  The  State 
v.  Hedrick,  86  Texas,  485  ;  Weaver  v. 
Commonwealth,  5  Casey,  Pa.  445 ;  Com- 
monwealth v.  Connell,  3  Grat.  587 ;  The 
State  v.  Beebe,  18  Kan.  589;  Bouche's 
Case,  Cro.  Eliz.  290;  Martin  v.  The  State, 
82  Ark.  124 ;  The  State  v.  Baldwin,  80 
N.  C.  890 ;  Barthelow  v.  The  State,  26 
Texas,  176.  In  1  Russ.  Crimes,  3d  Eng. 
ed.  422,  423,  it  is  said  that  "every  indict- 
ment for  an  escape,  whether  negligent  or 
voluntary,  roust  expressly  show  that  the 
party  was  actually  in  the  defendant's 
custody,  for  some  crime,  or  upon  some 
commitment  upon  suspicion.  2  Hawk. 
P.  C.  c.  19.  And  judgment  was  arrested 
upon  an  indictment  which  stated  that 
the  prisoner  was  in  the  defendant's  cus- 
tody, and  charged  him  with  a  certain 
crime,  but  did  not  state  that  he  was  com- 
mitted for  that  crime;  for  a  person  in 
custody  may  be  charged  with  a  crime 
and  yet  not  be  in  custody  by  reason  of 
such  charge.  Rex  v.  Fell,  1  Ld.  Raym. 
424,  1  Salk.  272.  See  Weaver  v.  Com- 
monwealth, supra.  But  where  a  person 
was  committed  to  the  custody  of  a  con- 
stable by  a  watchman,  as  a  loose  and  dis- 
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orderly  woman  and  a  street-walker,  it 
was  holden,  upon  an  indictment  against 
the  constable  for  discharging  her,  that, 
by  an  allegation  of  his  being  charged  with 
her  '  so  being  such  loose/  Ac.,  it  was  suf- 
ficiently averred  that  he  was  charged  with 
her  *  as  such  loose,'  Ac.,  and  it  was  also 
holden  not  to  be  necessary  to  aver  that  the 
defendant  knew  the  woman  to  be  a  street- 
walker. Rex  v.  Bootie,  2  Bur.  864 ;  8.  c. 
nom.  Rex  v.  Booty,  2  Keny.  676;  and 
see,  as  to  the  sufficiency  of  such  aver- 
ments, Rex  r.  Boy  all,  2  Bur.  882.  And 
every  indictment  should  also  show  that 
the  prisoner  went  at  large.  2  Hawk. 
P.  C  c.  19,  §  14,  where  it  is  said  that  this 
is  most  perfectly  expressed  by  the  words 
exiviX  ad  largum" 

2  Archb.  ut  sup.,  referring  to  2  Hawk. 
P.  C.  c.  19,  §  14. 

*  Referring  to  1  Hale  P.  C.  600  et  seq. 
And  see  Blue  v.  Commonwealth,  4  Watts, 
215 ;  Shattuck  v.  The  State,  61  Missis. 
676. 

*  Archb.  Crim.  PI.  &  Ev.  19th  ed.  868. 
For  a  "  wilful "  escape,  the  rule  is  other 
wise.  Barthelow  v.  The  State,  26  Texas, 
176. 
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such  a  setting  out  that  the  oustody  of  the  defendant,  and  the 
lawfulness  thereof,  will  appear ;  making,  on  the  face  of  the  alle- 
gation, the  escaping  or  breaking  away  a  crime.  It  may  then 
charge,  that,  then  and  there,  the  defendant,  so  being  in  the  law- 
ful custody  of,  &c.  "  out  of,  &c.  unlawfully  did  escape,  and  go  at 
large  whithersoever  he  would ; "  or,  it  may  charge  the  breaking 
of  the  prison,  &C.1  • 

§  944.  Evidence.  —  The  evidence  will  consist  of  proofs  sustain- 
ing these  averments  in  form  as  made.8  It  will  not  avail  the  de- 
fendant that  he  was  afterward  acquitted  of  the  offence  for  which 
he  was  imprisoned.3 

III.  Rescued  and  Helps  to  escape  from  Third  Persons. 

§  945.  indictment  —  The  indictment  for  this  offence  sets  out 
the  custody  of  one  as  prisoner,  and  its  lawfulness,  as  already 
described ; 4  the  defendant's  knowledge  thereof ; 5  the  act  of  as- 
sistance, or  of  rescue,  or  the  conveying  of  implements  for  escape 
to  the  prisoner ;  and,  if  on  a  statute,  it  covers  the  statutory  terms. 
The  fulness  required  will  vary  with  the  class  of  the  offence  and 
its  special  circumstances.6 

14  Conveying  "  —  M  Furnishing."  —  If  the  statute  forbids  the  "  con- 
veying "  of  a  thing  to  a  prisoner  to  aid  his  escape,  an  allegation 
that  the  defendant  "  furnished  "  it  will  not  suffice.7 

§  946.  Practice  and  Bvidenoe. — Some  questions  of  practice  and 

*  Archb.  Crim.  PI.  &  Et.  19th  ed.  858-  *  Rex  v.  Young,  1  Rum.  Crimea,  6th 
866 ;  2  Chit.  Crim.  Law,  158  et  seq. ;  The     Eng.  ed.  689,  note. 

State  r.  Murphy,  6  Eng.  74 ;  Hart's  Case,         *  2  Chit.  Crim.  Law,  166-171 ;  Archb, 

Cro.  Jac.  472,  478 ;  Rex  v.  Pitzpatrick,  Crim.  PI.  &  Er.  19th  ed.  858  ;   Rex  v. 

Russ.  &  Ry.  612;  Ex  parte  Ah  Baa,  10  Tilley,  2  Leach,  4th  cd.  662;  Hollo  way  v. 

Nev.  264  ;  The  State  v.  Doud,  7  Conn.  Reg.  17  Q.  B.  817,  2  Den.  C.  C.  287 ;  Reg. 

884;  Rex  v.  Tread  well,  1  Russ.  Crimes,  v.  Hollo  way,  6  Eng.  L.  &  Eq.  810;  The 

6th  Eng.  ed.  604.  State  v.  Addcock,  65  Misso.  590 ;  Clayton 

8  Rex  v.  Smith,  1  Ross.  Crimes,  6th  v.  The  State,  4  Texas  Ap.  615;  Rex  v. 

Eng.  ed.  567;   Gillian  v.  The  State,  8  Freeman,  2  Stra.  1226 ;  Rex  ».  Bnrridge, 

Texas  Ap.  132;  The  State  v.  Murphy,  6  8  P.  Wms.  489;  Oleson  v.  The  State,  20 

Eng.  74;  Sandford  v.  The  State,  6  Eng.  Wis.  58;  Ramsey  v.  The  State,  48  Ala. 

828.  404 ;  Baker  o.  The  State,  15  Ga.  498 ; 

*  The  State  v.  Lewis,  19  Kan.  260.  Wilson  v.  The  State,  61  Ala.  161 ;  Com- 

*  The  State  v.  Jones,  78  N.  C.  420;  mon  wealth*.  Mai  loy,  119  Mass.  84  7;  Com- 
The  State  v.  Dunn,  1  Dutcher,  214;  monwealth  v.  Filhurn,  119  Mass.  297; 
Anonymous,  March,  67,  pi.  105  ;   The  Kyle  v.  The  State,  10  Ala.  286. 

Bute  v.  Hilton,  26  Misso.  199 ;  Common-  '  Francis  v.  The  State,  21  Texas,  28U 
wealth  v.  Morihan,  4  Allen,  686. 
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evidence  have  arisen  in  this  connection,  but  none  requiring 
special  elucidation*1 

1  Habersham  v.  The  State,  66  Ga.  61;  8  Texas  Ap.  688;  Bote  v.  The  8tate,  88 
Bex  v.  Philips,  Barnes,  8d  ed.  429 ;  Bex  Ind.  167 ;  Crowder  r.  The  State,  66  Ga. 
e.  Belt,  8  8alk.  686  •  Peeler  *.  The  State,    44. 


For  PROFANE  SWEARING,  see  Biamtbmmt  axd  Peof. 
PUBLIC  MEETINGS,  see  Pistubbmo  Mxsnaoa. 
PUBLIC  WAT,  see  Wat. 
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CHAPTER  LIL 

BAPE.1 

§  947.  Introduction. 

048-960.  Indictment. 

961-974.  Evidence. 

976.  Questions  of  Practice. 

976-979.  Attempts. 

§  947.  How  Chapter  divided.  —  We  shall  consider,  I.  The  In- 
dictment ;  II.  The  Evidence ;  III.  Questions  of  Practice  ; 
IV.  Attempts. 

L  The  Indictment 

§  948.  Elsewhere  —  (Statutory).  —  The  indictment  for  statu- 
tory ravishings  is  explained  in  "  Statutory  Crimes."  2    Still,  — 

Here.  —  Since,  in  England,  all  rape  is,  as  felony,  statutory,  and 
with  us  it  is  a  common-law  felony  only  by  reason  of  our  having 
received  the  early  English  statutes  as  parts  of  our  common  law,8 
our  indictment  must  be  regarded,  in  the  main,  as  drawn  upon 
the  statutes.  And,  in  considering  it  under  the  present  sub-title, 
we  shall  to  some  extent  take  into  view  our  American  enactments. 

§  949.  Form  of  indictment  —  The  common  form  of  the  indict- 
ment is,  as  to  its  main  allegations,  that,  at  a  time  and  place,  the 
defendant  "in  and  upon  one  B  violently  and  feloniously  did 
make  an  assault,  and  her  the  said  B  then  and  there  violently  and 
against  her  will*  feloniously  did  ravish  and  carnally  know."5 

§  950.    ■  Against  Form  of  Statute  "  —  (Weatm.  2,  o.  34).  —  The 

indictment  in  England  commonly  concludes  "  against  the  form 
of  the  statute."6    And  Hale,7  doubted  by  Chitty,8  appears  to 

1  For  the  law  of  this  offence,  see  Crim.  mer,  4  Ire.  224 ;  Commonwealth  v.  Scan- 
Law,  II.  §  1107  et  seq.  nel,  11  Cush.  647.    And  see  O'Connell 
9  Stat.  Crimes,  §  489-494.  v.  The  State,  6  Minn.  279;  Leoni  v.  The 
»  Crim.  Law,  IL  §  1108-1116, 1184.  8tate,  44  Ala.  110. 

*  Query,  "  without  her  consent"  See  *  Archb.  ut  sup. ;  8  Chit  Crim.  Law, 
post,  §  961.  816. 

•  Archb.  Crim.  PI.  &  Et.  10th  Lond.         T  1  Hale  P.  C.  687,  688. 

ed.  480, 19th  ed.  762 ;  The  State  v.  Far-        •  8  Chit  Crim.  Law,  812, 816,  note. 
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deem  this  conclusion  necessary.  The  statute  meant  is  Westm. 
2  (13  Edw.  1),  c.  34,  a.d.  1285.  With  us,  it  is  common  law ; l 
therefore,  in  principle,  this  conclusion  is  not  necessary  in  our 
States,  though  it  should  be  deemed  so  in  England.2  Still,  if  in- 
serted without  occasion,  it  may  be  rejected  as  surplusage.3 

§  951.    "Against  her  Will"  —  ("Without  her  Consent").  —  The 

words  of  the  statute  of  Westm.  2,  and  of  the  amended  modern 
definition  of  rape,  are,  as  explained  in  "  Criminal  Law,"  not 
"  against  her  will,"  but  "  where  she  did  not  consent."  *  Yet  the 
former  is  the  more  common  expression  in  our  American  stat- 
utes ;  *  and  it  appears  to  have  been  always,  in  all  our  States,  and 
in  England,  employed  in  the  indictment.  Its  sufficiency  cannot 
be  doubted,  even  where  the  other  expression  indicates  the  exact 
law.     It  is  a  permissible  substitute.6 

§  952.  Averment  of  Bex.  —  Though  rape  can  be  committed 
only  by  a  male  person  arrived  at  puberty,  and  the  victim  must 
be  a  female,7 — and  though  the  statute  of  Westm.  2  has  the  words 
*' man"  and  u  woman,"  and  our  American  statutes  are  in  like 
terms, — it  is  not  necessary  to  aver,  in  any  case,  either  that  the 
defendant  is  a  man  or  that  the  victim  is  a  woman.  This  is  some- 
times explained  by  saying  that  the  court  will  recognize  the  sex 
by  the  names  and  the  pronouns.8  But  this  result  is  believed  to 
follow  equally  and  more  properly  from  a  general  doctrine ; 
namely,  that  neither  the  capacity  of  the  defendant  to  commit  a 
crime,  nor  the  possibility  of  another  named  person's  being  made 
the  victim  of  it,  need  ever  be  alleged,  a  charge  of  its  actual  com- 
mission covering  the  whole  ground  and  being  always  sufficient.9 

I  Crim.  Law,  II.  §  1111, 1115, 1184.  826 ;  Hill  v.  The  State,  8  Heisk.  817; 

*  And  see  O'Connell  t>.  The  State,  6  Battle  v.  The  State,  4  Texas  Ap.  506; 
Minn.  279,  285.  The  State  v.  Hussey,  7  Iowa,  409 ;  The 

*  Vol.  I.  §  601.  As  to  the  conclusion  State  v.  Farmer,  4  Ire.  224.  And  see 
in  North  Carolina,  see  The  State  v.  Commonwealth  v.  Bennet,  2  Va.  Cas. 
Storkey,  63  N.  C.  7.  285 ;  Harmon  v.  Commonwealth,  12  S.  & 

*  Crim.  Law,  II.  §  1111, 1116.  R.  69.    Sometimes  the  statutory  "man." 

*  Stat  Crimes,  §  482.  "woman,"  "female,"  or  the  like,  is  em- 

6  Vol.  I.  §  612.  And  see  The  State  v.  ployed,  and  the  courts  incline  to  recom- 
Jim,  1  Dot.  142 ;  Herman  v.  Common*  mend  it.  Taylor  v.  Commonwealth,  su- 
wealth,12S.&R.69.  Not  necessary.  —  pra ;  Mills  v.  The  State,  62  Ind.  187} 
The  allegation  ''against  her  will "  is  not  O'Connell  v.  The  State,  6  Minn.  279; 
necessary  in  Alabama.  Leoni  v.  The  Robertson  v.  The  State,  81  Texas,  86; 
State,  44  Ala.  110.  Battle  v.  The  State,  supra. 

7  Crim.  Law,  II.  §  1111,  1118,  1115-  •  Vol.  L  §  621,  622,  616;  ante,  1 100, 
1118.  200, 669 ;  post,  §  964,  and  other  placet. 

8  Taylor  v.  Commonwealth,  20  Grat 
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§  953.  "Ravish" —  is  indispensable  in  the  common-law  indict- 
ment, because  it  is  in  the  statute  of  Westm.  2,  —  **  if  a  man  from 
henceforth  do  ravish  a  woman." l 

§  954.  Age  of  Female.  —  Though  it  is  a  separate  offence  to 
have  carnal  knowledge  of  a  consenting  girl  under  ten  years  of 
age  ;2  dtilKit  is  rape  to  force  her,  the  same  as  though  she  were 
over  ten.8  And  even  such  knowledge  with  her  consent  is  some- 
times, but  not  quite  correctly,  called  rape.4  Therefore  the  in- 
dictment for  rape  need  not  allege  the  age  of  the  female  or  state 
that  it  was  over  ten  years.    Nor  need  the  age  be  proved.5    So,  — 

Age  of  Defendant  —  Though  a  boy  under  fourteen  is  in  law 
incapable  of  committing  rape,6  no  averment  of  the  defendant's 
age  is  required ; '  within  the  rule,8  that,  where  one  is  charged 
with  having  committed  a  crime,  a  further  allegation  of  capacity 
to  commit  it  is  needless. 

§  955.  "  Assault"  —  Though  the  common  form  charges,  in 
terms,  an  assault,9  this  word  is  not  in  the  old  statutes  which  con- 
stitute our  common  law.10  Hence  it  has  been  well  adjudged  not 
to  be  necessary  in  the  indictment ; n  while  yet,  as  a  practical 
question,  it  should  properly  be  retained.     Again,  — 

§  956.  Not  Married.  —  Though  a  man  cannot  commit  rape  of 
his  own  wife,  except  as  principal  in  the  second  degree,12  the  in- 
dictment need  not  negative  a  marriage  between  the  defendant 
and  the  injured  woman.18  Still,  in  prudence,  it  may  be  well 
where  fornication  and  adultery  are  indictable  to  insert  this  sort 
of  negative  matter ;  then,  if  the  proof  of  force  should  fail,  there 
may  be  a  conviction  for  one  of  the  other  offences.14 

1  Stat.  Crimes,  §  489;  Davis  v.  The         •  Crim.  Law,  II.  §  1116, 1117. 
State,  42  Texas,  226  ;   Gouglemann  v.         7  Stat.  Crimes,  §  487 ;  Commonwealth 

People,  S  Parker  C.  C.  15.    See  Williams  v.  Scannel,  11  Cush.  647;  People  v.  Ah 

v.  The  State,  1  Texas  Ap.  90;  The  State  Yek,  29  Cal.  675;  Daris  v.  The  State,  42 

v.  Smith,  Phillips,  802.  Texas,  226. 

'  (Mm.  Law,  II.  §  1138.  B  Ante,  §  962. 

*  Crim.  Law,  11.  §  1118.  •  Ante,  §  949. 

<  Williams  v.  The  State,  47  Missis.  "  Crim.  Law,  II.  $  1109-1112. 

t',0'.J ;  Davis  v.  The  State,  42  Texas,  226;  "  Reg.  v.  Allen,  2  Moody,  179,  9  Car. 

(iruer  v.  The  State,  50  Ind.  267.    See  &  P.  621;  s.  p.  O'Connell  v.  The  State,  6 

Singer  v.  People,  18  Hun,  418;  Gosha  v.  Minn.  279,  285. 

The  State,  56  Ga.  86.  "  Crim.  Law,  II.  §  1119, 1185. 

•  Stat.  Crimes,  §  487  ;  Hill  ».  The  "  Commonwealth  v.  Fogerty,  8  Gray, 
Bute,  8  Heisk.  817 ;  Mobley  v.  The  State,  489. 

46  Missis.  501;  Daris  v.  The  8tate,  supra ;        "  Vol.  I.  §  419;   Commonwealth  v. 
Yasser  v.  The  State,  55  Ala.  264 ;  The     Murphy,  2  Allen,  168. 
State  v.  Farmer,  4  Ire.  224;  The  State  v. 
Storkey,  68  N.  C.  7. 
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§  957.  Principal*  of  Second  Degree.  —  Where,  a  husband  assists 
one  to  ravish  his  wife,1  or  a  woman  is  present  helping  a  man  to 
force  another  woman,  and  perhaps  in  all  cases  where  there  are 
principals  in  the  second  degree,2  it  may  be  practically  best  to  lay 
the  offence  according  to  the  outward  form ;  namely,  charge  the 
principal  of  the  first  degree  with  doing  the  act,  and  the  rest  with 
being  present  assisting.  But  there  is  pretty  plainly  no  legal 
objection  to  averring,  directly,  that  all  did  it,  each  being  in  law 
a  principal.8 

§  958.  "  CarnaUy  know."  —  The  words  "  carnally  know,"  com- 
mon in  the  indictment,4  are  not  in  the  statute  of  Westm.  2.6 
Conflicting  views  have  been  entertained  in  England  as  to  their 
necessity  in  allegation.6  As,  confessedly,  carnal  knowledge  is  an 
essential  element  of  the  offence,7  their  absence  from  the  statute 
does  not  justify  their  omission  from  the  indictment,8  unless  their 
meaning  is  otherwise  supplied  ;  and  some  deem  it  to  be  by 
44 ravish."0  No  more  specific  setting  out  of  the  carnal  act,  than 
by  these  words,  is  required.10 

§  959.  M  Violently  n  —  "  Forcibly ."  —  It  is  perceived  that  the 
common-law  form  charges  the  act  to  have  been  committed  "  vio- 
lently," but  not  "  forcibly."  ll  Neither  of  these  words  is  in  any 
English  statute  on  which  our  common-law  rape  is  in  any  part 
founded,12  and  the  necessity  of  either  in  averment  is  problemati- 
cal. But  in  some  of  our  American  statutes  "  forcibly  "  is  em- 
ployed ;  and,  where  it  is,  "  violently  "  is  in  averment  an  adequate 
substitute.18 

§  960.  Carnal  Abuse.  —  The  indictment  for  the  carnal  abuse  of 
a  female  child  under  ten  (or  twelve)  years  of  age,11  sets  out  her 
name,  her  age  or  her  being  below  ten  (or  twelve),  and  the  de- 


i  Rex  r.  Audley,  3  Howell  St.  Tr.  401, 
406. 

*  Rex  v.  Folkes,  1  Moody,  854 ;  Rex  t>. 
Gray,  7  Car.  &  P.  164 ;  Reg.  v.  Crisham, 
Car.  &  M.  187 ;  Commonwealth  v.  Foger- 
ty,  8  Gray,  489,  491. 

*  Ante,  5  0  a;  1  Ruse.  Crimes,  6th 
Eng.  ed.  164,  866 ;  Rex  ».  Burgess,  1 
Russ.  Crimes,  6th  Eng.  ed.  865;  The 
State  v.  Comstock,  46  Iowa,  266 ;  Conkey 
v.  People,  6  Parker  C.  C.  81.  But  see 
Eessler  v.  Commonwealth,  12  Bush,  18. 

«  Ante,  §  949. 

*  Crim.  Law,  IL  §  1111. 
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*  1  Russ.  Crimes,  5th  Eng.  ed.  864. 
7  Crim.  Law,  II.  §  1127  et  seq. 

«  Vol.  I.  §  628  et  seq. 

•  Rnss.  Crimes,  ut  sup.  and  placet 
there  referred  to. 

u  McMath  v.  The  State,  66  Ga.  808. 

»  Ante,  §  949. 

*  Crim.  Law,  II.  §  1100-1112. 

"  The  State  v.  Johnson,  67  N.  C. 
Commonwealth  t>.  Fogerty,  8  Gray, 
Contra,  The  State  v.  Blake,  89  Maine, 
822. 

"  Crim.  Law,  XL  §  1112, 1188. 
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fondant's  carnal  knowledge  of  her ;  but  it  does  not  aver  either 
her  ravishment  or  her  want  of  consent.  And,  should  there  be 
other  material  statutory  terms,  it  duly  covers  them.1 


II.   The  Evidence. 

§  961.  The  most  important  questions  under  this  sub-title 
relate  to  — 

The  Testimony  of  the  Complaining  Female :  — 

Competent  Witness.  —  In  rape,  as  in  other  offences,8  the  injured 
person  is  a  competent  witness.8  Even  a  wife,  ravished  by  the 
procurement  of  her  husband,  may,  as  in  assault  and  battery,4  tes- 
tify against  him.5 

Young  Child.  —  If,  as  sometimes  happens  in  cases  of  carnal 
abuse,  the  girl  is  too  young  or  too  little  instructed  in  the  nature 
of  an  oath  to  testify  in  the  usual  way,  she  cannot  give  her  evi- 
dence otherwise,  nor  will  proof  of  her  declarations  be  admitted, 
and  so  the  evidence  is  lost.6 

Deaf  and  Dumb. — A  girl  deaf  and  dumb  may  testify  through 
an  interpreter.7 

Necessity  of  this  Evidenoe.  —  Practically  a  conviction  without 
the  testimony  of  the  injured  female  would  be  commonly  impos- 
sible. But  her  evidence  is  not  legally  indispensable.8  And 
where  the  woman  died  after  her  examination  before  the  magis- 
trate, a  conviction  was  had  on  her  deposition  9  therein  given.10 
So,  in  the  absence  of  a  complaining  woman,  supposed  to  have 


*  Stat  Crimes,  §  487,  489;  Archb. 
Crim.  PI.  &  Et.  19th  ed.  767,  768 ;  Com- 
monwealth  v.  Sullivan,  6  Gray,  477; 
Commonwealth  v.  Sugland,  4  Gray,  7; 
The  State  v.  Goings,  4  Der.  &  Bat  162; 
People  v.  Mills,  17  Cal.  276;  The  State 
v.  Black,  68  Maine,  210 ;  Tho  State  v. 
8mith,  Phillips,  802;  Reg.  t\  Guthrie, 
Law  Rep.  1  C.  C.  241, 11  Cox  C.  C.  622  ; 
Reg.  v.  Holland,  10  Cox  C.  C.  478.  And 
see  Fisell  v.  The  State,  26  Wis.  864. 

*  Vol.  I.  §  1138. 

>  1  Hale  P.  C.  638 ;  Boddie  v.  The 
8tate,62  Ala.  806;  Wade  v.  The  State, 
§0  Ala.  104  ;  Goss  v.  The  State,  40 
Texas,  620 ;  The  State  v.  Reed,  89  Vt. 
417. 

*  Vol.  I.  S  1168 ;  ante,  §  69 ;  Rex  v. 
AxJr,  1  Stra.  688. 


•  Rex  v.  Audley,  8  Howell  St.  Tr.  401, 
402, 411, 414. 

•  1  East  P.  C.  441 ;  Rex  v.  Braxier,  1 
East  P.C.  443;  s.  o.  nom.  Rex  v.  Brasier, 

1  Leach,  4th  ed.  199;  Rex  v.  Dunnel,  1 
East  P.C.  442;  Rex  v.  Powell,  1  Leach, 
4th  ed.  110 ;  Smith  v.  The  State,  41  Texas, 
862;  Reg.  v.  Nicholas,  2  Car.  &  K.  246, 

2  Cox  C.  C.  186;  Rex  v.  Trarers,  1  8tra- 
700 ;  Weldon  v.  The  8tatet  82  Ind.  81. 

•  Vol.  L  {  1143;  People  t>.  McGee,  1 
Denio,  19. 

•  Reg.  v.  Megson,  9  Car.  &  P.  420; 
Reg.  ».  Guttridges,  9  Car.  4b  P.  471. 

•  Vol.  L  i  1194  et  seq. 

10  Rex  v.  Flemming,  2  Leach,  4th  ed. 
864. 
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been  hired  to  keep  away,  there  was  a  conviction  for  an  assault 
with  intent  to  ravish.1 

§  962.  Difficulties  and  Cautions.  —  The  real  facte,  in  a  case  of 
alleged  rape,  are  commonly  known  only  to  the  defendant  and  the 
complaining  woman.  And  she  may  be  honest  or  dishonest,  free 
from  guile  or  a  crafty  plotter  against  him,  moved  by  a  sense  of 
justice  or  by  a  desire  to  conceal  the  shame  of  having  voluntarily 
surrendered  her  virtue.  If  she  speaks  truth,  no  completely  satis- 
factory confirmation  of  her  testimony  can  often  be  had ;  if  false- 
hood, nothing  is  so  difficult  as  for  the  defendant  to  make  the 
falsity  appear.2  His  temptation  to  clear  himself  by  foul  means, 
where  he  cannot  by  fair,  is  very  great ;  hers  may  be,  but  it  is 
not  necessarily,  almost  as  strong  to  convict  him  by  perjury  where 
the  truth  will  not  avail.  Therefore  it  cannot  be  otherwise  than 
that  convictions  will  sometimes  be  wrongly  had,8  and  sometimes 
the  guilty  will  go  free.    In  consequence  of  this,  — 

Impeaching  and  Supporting  Facts.  —  The  law  not  only  permits 
the  ordinary  tests  to  be  applied  to  the  complaining  witness  in 
these  cases,  but  it  has  also  adopted  some  special  ones,  not  permis- 
sible in  other  classes  of  cases ;  as,  — 

§  963.  Her  Complaints  out  of  Court.  —  On  ordinary  grounds, 
any  thing  which  the  woman  said  or  did,  of  the  res  gestce  of  the 
ravishment,  will  be  admissible  in  evidence.4  And  there  is  con- 
siderable room  for  strengthening  her  testimony  in  this  way, 
especially  where  she  exhibits  marks  of  violence  in  connection 
with  expressions  indicative  of  her  physical  condition.6  But  aside 
from  and  beyond  this,  it  is  competent  to  show  by  her,  or  by  oth- 
ers,  or  both,6  that,  after  the  alleged  rape,  especially  recently 
after,  she  complained  of  it  to  suitable  persons,  and  exhibited,  if 
such  was  the  fact,  marks  of  violence  and  other  like  indications  ; 
as  confirmatory  of  her  sworn  testimony.  It  is  of  special  practical 
importance  that  the  complaint  was  recent,  and  explanations  of 


*  People  v.  Bates,  2  Parker  C.  C.  27. 
And  see  Weldon  v.  The  State,  32  Ind.  81. 

3  The  State  v.  Hagerman,  47  Iowa, 
161. 

s  As  see  1  Hale  P.  C.  635,  636. 

<  Vol.  I.  §  1083-1087, 1111, 1126 ;  ante, 
§  626,  626. 

'  Ante,  §  626;  Lacy  v.  The  State,  46 
Ala.  80,  81 ;  The  State  v.  McLaughlin, 
44  Iowa,  82;  Pefferling  v.  The  State,  40 
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Texas,  486 ;  Reg.  v.  Gnttridges,  9  Car.  & 
P.  471 ;  Keg.  v.  Osborne,  Car.  &  M.  622. 
6  "It  is  the  usual  course  to  ask  the 
prosecutrix  whether  she  made  any  com* 
plaint ;  and,  if  so,  to  whom ;  and,  if  she 
mentions  a  person  to  whom  she  mafe 
complaint,  to  call  such  person  to  prore 
that  fact."  1  Rubs.  Crimes,  6th  Eng.  ed. 
867.  And  see  Woodin  v.  People,  1  Par- 
ker C  C.  464,  467,  468. 
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any  delay  are  competent.  But  the  doctrine  in  strict  law  appears 
to  be,  that  delays,  especially  if  not  great,  only  weaken  the  effect 
of  her  evidence  with  the  jury.1  Neither  the  particulars  of  her 
complaint,  nor  the  name  of  the  person  whom  she  mentioned  as 
the  offender,  can,  by  the  English  and  more  common  American 
practice,  thus  be  given.2  They  may  be  brought  out  by  the  de- 
fendant, if  he  chooses,  on  cross-examination.8  Yet  some  of  our 
American  courts  permit  the  prosecuting  officer  to  call  for  these 
particulars,  to  a  greater  or  less  extent,  in  the  first  instance.4 
The  effect  of  this  evidence  is  mainly  to  sustain  the  witness,  it  is 
not  independent  proof.5  If,  therefore,  the  injured  female  does 
not  appear  as  a  witness,  this  evidence  cannot  be  given.6  But 
what  is  of  the  res  gestce,  as  stated  in  the  opening  of  this  section, 
is  competent  whether  she  testifies  or  not.7 

1  Rex  v.  Audley,  8  Howell  St.  Tr.  401,  McCombs  v.  The  State,  8  Ohio  State, 

418 ;  Rex  v.  Clarke,  2  Stark.  241 ;  Nugent  648 ;  Laughlin  v.  The  State,  18  Ohio,  09 ; 

v.  The  State,  18  Ala.  521;  The  State  v.  Johnson   v.  The    State,    17  Ohio,  693; 

Knapp,  45  N.  H.  148,  155;   The  State  v.  Bart  v.  The  State,  28  Ohio  State,  394, 

Ivins,  7  Vroom,  233 ;  Gardner  v.  Kellogg,  401  ;   Phillips  i>.  The  State,  9  Humph. 

28  Minn.  463 ;  Turney  v.  The  State,  8  246;  The  State  v.  De  Wolf,  8  Conn.  93, 

Sm.  &  M.  104;  The  State  v.  Marshall,  100;  The  State  v.  Kinney,  44  Conn.  153, 

Phillips,  49 ;  Higgins  o.  People,  1  Hun,  157.    And  see  Pleasant  v.  The  State,  15 

807;    Lacy  v.  The  State,  45  Ala.  80;  Ark.  624.    Particulars  after  Evidence 

Smith  v.  The  State,  47  Ala.  540;  Woodin  attacked.  —  Besides  this,  as  a  distinct 

v.  People,  1  Parker  C.  C.  464 ;  The  State  doctrine,  when  the  defendant  has  attacked 

v.  Peter,  8  Jones,  N.  C.  19 ;  The  State  v.  the  evidence  of  the  complaining  witness, 

Niles,  47  Vt.  82 ;  Topolanck  v.  The  State,  some  courts,  I  cannot  say  how  extensive- 

40  Texas,  160;  Baccio  v.  People,  41  N.  Y.  ly,  permit  the  prosecuting  officer  then  to 

265 ;  Cunkey  v.  People,  1  Abb.  Ap.  418.  prove  that  she  gave  in  her  early  dis- 

*  Baccio  v.  People,  41  N.  T.  265 ;  Rex  closures  the  same  details  which  she  has 
v.  Clarke,  supra ;  Reg.  v.  Walker,  2  narrated  as  a  witness.  Scott  v.  The 
Moody  &  R.  212 ;  Brogy  v.  Common-  State,  48  Ala.  420,  421  ;  The  State  *. 
wealth,  10  Grat  722;  Stephen  v.  The  Jones,  61  Misso.  232;  The  State  v.  Lax- 
State.  11  Ga.  225 ;  Reg.  v.  Megson,  9  Car.  ton,  78  N.  C.  564. 

&  P.  420 ;  Reg.  v.  Alexander,  2  Crawf.  &  *  Cases  in  the  last  note ;  also  People 

Dix  C.  C.  126 ;  Reg.  v.  Maclean,  2  Crawf.  v.  McGee,  1  Denio,  19;  Thompson  v.  The 

&  Dix  C.  C  350;  People  v.  McGee,  1  State,  38  Ind.  89,  40 ;  The  State  v.  Niles, 

Denio,  19 ;  Reg.  v.  Osborne,  Csr.  &  M.  47  Vt.  82. 

622;  Reg.  t>.  Stroner,  1  Car.  &  K.  650;  •  Weldon  v.  The  State,  82  Ind.  61 ; 

The  State  v.  Knapp,  supra;  Lacy  v.  The  Thompson    v.  The    State,  88  Ind.  89; 

State,  45  Ala.  80;  The  State  v.  Jones,  61  Smith  v.  The  State,  41  Texas,  852. 

Misso    232;  Pefferling  r.  The  State,  40  *  See    Pefferling    v.  The    State,    40 

Texas,  486;   Thompson  v.  The  State,  38  Texas,  486;  Lacy  v.  The  State,  45  Ala. 

Ind.  39 ;  The  State  v.  Richards,  88  Iowa,  80 ;  Rex  v.  Cockburn,  3  Cox  C.  C.  543 ; 

420;  The  State  v.  Shettleworth,  18  Minn.  Husband.  —  As  to  what  is  said  by  the 

209 ;  The  State  v.  Ivins,  7  Vroom,  233.  husband  of  the  ravished  woman,  see  Mo* 

*  Reg.  ».  Wulker,  2  Moody  &  R.  212;  Combs  v.  The  State,  8  Ohio  State,  648; 
The  State  v.  Jones,  61  Misso.  232;  Scott  Conkey  p.  People,  1  Abb.  Ap.  418,  6 
9.  The  State,  48  Ala.  420,  421.  Parker  C.  C.  31 ;  Woodin  v.  People,  1 

<  The  State  v.  Peter,  14  La.  An.  521 ;     Parker  C.  C.  464. 
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§  964.  Truth  and  Veracity  —  Her  General  Character  otherwise.  — 
Tliis  witness,  like  any  other,  may  be  impeached  by  evidence  of 
her  bad  reputation  for  truth  and  veracity ; 1  in  response  to  which, 
testimony  to  her  good  character  is  permissible.3  There  are  cases, 
perhaps  exceptional  in  their  circumstances,  wherein  the  sustain- 
ing evidence  of  her  good  character  has  been  received  when  she 
has  not  been  attaoked ; 8  but  the  general  and  better  doctrine 
admits  it  only  to  repel  an  attack.4 

§  965.  Bad  Reputation  for  Chastity.  —  Though,  in  ordinary 
cases,  it  is  not  allowable  to  prove  that  an  adverse  female  witness 
is  unchaste,5  —  and  the  ravishment  of  a  prostitute  is,  in  law, 
rape,  the  same  as  of  any  other  woman,8  —  still  one  on  trial  for 
this  crime  may  bring  forward,  in  his  defence,  the  bad  reputation 
for  chastity  —  not  particular  acts  —  of  the  complaining  witness, 
or,  by  the  better  opinion,  the  fact  of  her  being  a  common  prosti- 
tute. This  evidence  is  sometimes  regarded  as  properly  impairing 
her  credibility,  —  a  doubtful  proposition,  and  in  some  of  the  cases 
denied.  But  it  helps  the  probabilities  that  the  connection  was 
voluntary  on  her  part,  and  that  his  manifestations  of  apparent 
force  came  rather  from  his  presuming  her  consent  than  from  a 
purpose  to  ravish  her.7  Some  of  the  cases  limit  this  evidence  to 
her  character  or  reputation  prior  to  the  time  of  the  alleged  rape, 
in  accordance  with  a  part  of  the  reasons  on  which  it  is  received  ;5 
but  other  reasons  suggest  no  such  limitation,  and  other  of  the 


i  1  Qreenl.  Ev.  §  461 ;  Pratt  v.  The 
State,  19  Ohio  State,  277;  Reg.  v.  Tis- 
sington,  1  Cox  C.  C.  48. 

1  1  Greenl.  Ev.  §  409;  Rex  v.  Clarke, 
%  Stark.  241. 

'  Tumey  v.  The  State,  8  Sm.  &  M. 
104,  116,  117;  The  State  v.  De  Wolf,  8 
Conn.  98. 

*  People  v.  Hulse,  3  Hill,  N.  Y.  809. 

*  Commonwealth  v.  Churchill,  11  Met. 
688;  Smithwick  v.  Evans,  24  Ga.  461; 
The  State  v.  Randolph,  24  Conn.  863; 
Craft  v.  The  State,  8  Kan.  460. 

*  Crim.  Law,  II.  §  1119. 

1  Reg.  v.  Clay,  6  Cox  C.  C.  146; 
Woods  v.  People,  66  N.  Y.  616 ;  Brennan 
v.  People,  7  Hun,  171 ;  The  State  v.  Forsh- 
ner,  43  N.  H.  89 ;  Dorsey  v.  The  State, 
1  Texas  Ap.  88 ;  Rogers  v.  The  State,  1 
Texas  Ap.  187;  Commonwealth  v.  Mc- 
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Donald,  110  Mass.  406, 406 ;  Leoni  v.  The 
State,  44  Ala.  110;  Conkey  v.  People,  6 
Parker  C.  C.  81, 86 ;  The  State  ».  Reed, 
89  Vt.  417,  419 ;  Commonwealth  v.  Ken- 
dall, 113  Mass.  210 ;  Rex  v.  Clarke,  2 
Stark.  241,  244;  Reg.  v.  Tissington,  1 
Cox  C.  C.  48;  McCombs  v.  The  State,  8 
Ohio  State,  648;  Camp  v.  The  State,  8 
Kelly,  417 ;  The  State  t>.  Henry,  6  Jones, 
N.  C.  66 ;  The  State  v.  Jefferson,  6  Ire. 
806;  Pleasant  v.  The  State,  16  Ark.  624 ; 
Rex  v.  Hodgson,  Russ  &  Ry.  211;  Reg. 
v.  McClure,  2  Crawf.  &  Dix  C.  C.  244 ; 
McDermott  v.  The  State,  18  Ohio  State, 
882.  See  Richie  v.  The  State.  68  Ind. 
866.  Bad  character  in  the  parents  of  the 
ravished  woman  is  not  admissible.  The 
State  v.  Anderson,  19  Misso.  241. 

«  Pratt  v.  The  State,  19  Ohio  State, 
277 ;  The  State  v.  Forshner,  48  N.  H.  89. 
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cases  make  none.  The  latter  is  believed  to  be  the  better 
doctrine.1 

§  966.  Prior  Illicit  Intercourse  with  Defendant.  —  If,  on  previous 
occasions,  the  woman  has  voluntarily  surrendered  her  person  to 
the  defendant,  this,  even  more  distinctly  than  her  being  a  com- 
mon prostitute,  indicates  alike  her  willingness  and  his  presuming 
on  it ;  therefore  he  may  show  such  fact  in  his  defence.2  Or  he 
may  call  it  out  from  her  on  cross-examination.8    But  — 

With  other  Men. —  By  the  better  opinion  he  cannot  prove,  to 
impair  her  testimony,  or  for  any  other  purpose,  that  she  has  been 
unchaste  in  individual  instances  wkh  other  men.  Tt  would  not 
show  her  readiness  to  yield  to  him,  or  any  just  ground  for  his 
presuming  thereon.4  Still,  by  the  practice  of  most  courts,6  re- 
fused by  some,6  the  latitude  of  cross-examination  permits  her  to 
be  asked  therein  a  question  of  this  sort ;  then,  if  she  denies  the 
connection,  the  defendant  is  bound  thereby,  and  he  cannot  prove 
the  denial  false.7 

§  967.  Otherwise.  —  In  addition  to  the  foregoing,  this  witness 
may  be  sustained  or  impeached  by  the  same  methods  as  any 
other.     Thus,  — 

Her  Declarations,  —  contrary  to  her  oath,  may  be  shown.8 
And  — 

Other  —  strengthening  or  impairing  evidence  may,  within  the 
general  rules,  be  given.9    So  — 

1  Reg.  v.  Clay,  6  Cox  C.  C.  146,  and  People  v.  Benson,  6  Cat  221.  See 
cases  there  referred  to ;  namely,  Rex  v.  Shirwin  r.  People,  69  III.  66 ;  Strang  v. 
Barker,  8  Car.  &  P.  689 ;  Rex  v.  Clarke,  People,  24  Mich.  1.  Contra,  Benstine  v. 
2  Stark.  241 ;  Rex  v.  Martin,  6  Car.  &  P.  The  State,  2  Lea,  169. 

662.    Still  these  cases  are  not  very  strong         ■  People  v.  Abbot,  supra ;  The  State 

to  the  doctrine  of  the  text.  v.  Johnson,  28  Vt.  612  ;   The  State  v. 

2  The  State  v.  Jefferson,  6  Ire.  806;  Murray,  63  N.  C.  81 ;  Reg.  v.  Mercer,  6 
The  State  v.  Forshner,  48  N.  H.  89;  Peo-  Jor.  248;  Reg.  v.  Cockroft,  11  Cox  C.  C. 
pie  v.  Abbot,  19  Wend.  192;  Woods  v.  410;  The  State  v.  Reed,  89  Vt  417.  See 
People,  66  N.  T.  616,  617;  The  State  v.  Commonwealth  v.  McDonald,  110  Mass. 
Reed,  89  Vt.  417,  419.  406,  406. 

•  Rex  v.  Martin,  6  Car.  &  P.  662;  «  Pleasant  v.  The  State,  supra;  The 

Pleasant  v.  The  State,  16  Ark.  624.  State  v.  Knapp,  46  N.  H.  148. 

4  Cases  cited  ante,  §  966 ;  Common-  7  Reg.  v.  Cockroft,  supra ;    Reg.  v. 

wealth  o.  Regan,  106  Mass.  693;  Dorsey  Holmes,  Law  Rep.  1  C.  C.  884,  12  Cox 

v.  The  State,  1  Texas  Ap.  83  ;  Rogers  C.  C.  187 ;  Reg.  v.  Dean,  6  Cox  C.  C.  28 ; 

v.  The  State,  1  Texas  Ap.  187;  Woods  v.  People  ».  Jackson,  8  Parker  C.  C.  891. 

People,  supra,  and  1  Thomp.  &  C.  610 ;  Mo-  But  see  Reg.  v.  Robins,  2  Moody  &  R.  612. 

Combs  v.  The  State,  8  Ohio  State,  648;  *  Shirwin  v.  People,  69  111.  66;  Ken- 

McDermott  v.  The  State,  18  Ohio  State,  nedy  v.  People,  44  IlL  288;  Reg.  v.  Dean, 

882,  884;  Rex  p.  Hodgson,  Russ.  &  Ry.  6  Cox  C.  C.  28. 

211 ;  The  Bute  v.  Forshner,  48  N.  H.  89;  •  Pleasant  v.  The  8tate,  18  Ark.  860; 
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Bntire  Pact  —  She  may  be  questioned  ad  to  the  entire  fact.1 

§  968.  Court  or  Jury.  —  The  court  admits  and  rejects  the  testi- 
mony of,  and  relating  to,  the  prosecuting  witness,  and  instructs 
the  jury  on  what  it  receives,  the  same  as  when  any  other  evidence 
is  offered.  It  may  and  should  advise  and  caution  them  as  to  this 
peculiar  sort  of  case  and  this  evidence,  within  the  general  rules 
applicable  in  criminal  trials.  But  there  is  no  rule  of  law  limit- 
ing the  powers  of  the  latter ;  and  they  are  to  believe  her  or  not, 
or  otherwise  allow  such  weight  to  her  testimony,  as  their  judg- 
ments, in  the  particular  instance  and  circumstances,  dictate.2 
They  can  even  convict  on  the  unsupported  testimony  of  a  strum- 
pet.8 And  the  court,  if  dissatisfied  with  the  verdict,  can  set  it 
aside.4  Or  they  may  convict  on  the  uncorroborated  testimony 
of  a  girl  below  ten  years  of  age.6 

§  969.    Other  Evidence  :  — 

Outcries  —  from  the  ravished  woman,  or  the  fact  that  there 
were  none,  considered  in  connection  with  her  surroundings,  and 
her  probable  promptings  to  make  or  withhold  them,  are  circum- 
stances always  to  be  taken  into  the  account  as  of  just  and  great 
weight  with  the  jury.6 

§  970.  Predisposition  —  Other  Instances.  —  It  has  been  deemed 
incompetent  to  show,  against  the  defendant,  a  mere  predisposi- 
tion to  commit  this  sort  of  offence,  or  his  confessions,  or  the  fact, 


People  v.  Ardaga,  51  Cal.  871 ;  The  State  to  the  jury  than  is  allowed  by  my  text ; 

v.  Comstock,  46  Iowa,  265 ;  The  State  v.  but,  on  the  whole,  I  deem  the  text  sus- 

Otey ,  7  Kan.  69 ;  McFarland  v.  The  State,  tained  by  the  authorities,  as  well  as  by 

24  Ohio  State,  829 ;  The  State  v.  Jerome,  the  juridical  reason  of  the  thing.    And 

88  Conn.  265.  compare  with  Vol.  I.  §  1169,  1170. 

1  People  v.  Ardaga,  supra ;  Woodin  u.         '  Boddie  v.  The  State,  62  Ala.  896, 
People,  1  Parker  C.  C.  464 ;   Rogers  v.  898. 

People,  84  Mich.  845 ;    Coates  v.  The         *  Topolanck  v.  The  State,  40  Texas, 

State,  2  Texas  Ap.   16 ;  The  State  v.  160.    And  see  People  v.  Ardaga,  61  Cal. 

Hodges,  Phillips,  281.  871 ;  Whitney  v.  The  8tate,  86  Ind.  508. 

2  1   Hale  P.  C.  688;    Gobs    v.  The         '  The  State  v.  Lattin,  29  Conn.  889; 
State,  40  Texas,  620 ;  Hogan  v.  The  State,  Anonymous,  1  Ruse.  Crimes,  3d  Eng.  ed 
46  Missis.  274 ;  Jenkins  v.  The  State,  1  696  and  note. 

Texas  Ap.  846;  Leoni  v.  The  State,  44         °  1  Hale  P.C.638;  The  State  v.  Cone, 

Ala.  110;  Innis  v.  The  State,  42  Ga.  478;  1  Jones,  N.  C.  18;  The  State  v.  Cross,  12 

People  v.  Abbot,  19  Wend.   192  ;   The  Iowa,  66 ;  Barney  v.  People,  22  III.  160 

State  v.  Cross,  12  Iowa,  66 ;  The  State  p.  People  v.  Abbot,  19    Wend.   192,  194 

Mylor,    46    Iowa,    192 ;    The    State    v.  Rogers  v.  The  State,  1  Texas  Ap.  187 

Hagerman,  47  Iowa,  151 ;  The  State  v.  Whitney  v.  The  State,  86  Ind.  608.    And 

McLaughlin,  44  Iowa,  82 ;  Wade  v.  The  see  Jenkins  v.  The  State,  1  Texas  Ap. 

State,  60  Ala.   164.     Perhaps  some  of  846. 
these  cases  leare  a  little  less  discretion 
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o£  having  ravished  other  women.1  Even  on  a  trial  for  assault 
with  intent  to  commit  a  rape,  an  English  judge  rejected  evi- 
dence that,  on  a  previous  occasion,  the  defendant  had  taken  lib- 
erties with  the  same  woman.3  The  contrary  to  this,  believed  to 
be  the  better  law,  has  been  adjudged  with  us.8  Still,  if  the  prior 
act  amounted  only  to  a  solicitation  to  illicit  commerce,  it  will 
perhaps  ordinarily  be  inadmissible ;  as  not  indicating  the  purpose 
to  take  the  further  step,  and  force  her.4  Where  successive  as- 
saults are  virtually  one  continuing  transaction,  all  have  been 
ruled,  in  England,  to  be  receivable,6 

Strength.  —  The  relative  strength  of  the  man  and  woman  may 
be  taken  into  the  account.6 

Harsh  Treatment — of  the  female  by  the  defendant,  in  whose 
family  she  was  a  servant,  has  been  held  inadmissible.7 

§  971.  Conception  —  Declaration*  in  Travail.  —  "  It  was  formerly 
supposed,  that,  if  a  woman  conceived,  it  was  no  rape ;  because 
that  showed  her  consent.  But  it  is  now  admitted  on  all  hands 
that  such  an  opinion  has  no  sort  of  foundation  either  in  reason  or 
law."8  Her  declarations  in  travail,  if  she  conceived,  are  not 
competent  against  her  ravisher.*    But  — 

§  972.  Other  Testimony.  —  Any  testimony,  admissible  on  gen- 
eral principles,  may  be  brought  forward  in  these  cases.10 

§  973.  Expert*.  —  A  physician  cannot  be  inquired  of  whether 
a  ravishment  could  have  been  effected  in  a  particular  way,  if,  in 
the  answer,  is  involved  no  professional  knowledge.11 

§  974.  Judge  or  Jury.  — •  The  duty  of  the  court  to  instruct  the 
jury,  and  their  right  to  judge  of  the  evidence,  already  explained 
as  to  the  testimony  of  the  complaining  woman,12  extends  also  to 
the  entire  case.18 


i  Rex  v.  Cole,  1  Rum.  Crimes,  6th 
Kng.  ed.  881 ;  The  State  v.  Walters,  45 
Iowa,  889;  People  v.  Bowen,  40  Cat  664. 
And  see  Sutton  v.  Johnson,  62  111.  200. 
See,  as  to  this  sort  of  question,  Stat 
Ciimes,  $  679-684. 

'  Rex  v.  Lloyd,  7  Car.  *  P.  818. 

•  Williams  t>.  The  State,  8  Humph. 
686 ;  The  State  v.  Walters,  46  Iowa,  889. 
See  The  8tate  v.  Neely,  74  N.  C.  426. 

Thompson  v.  The  State,  48  Texas, 
688. 

•  Reg.  v.  Rearden,  4  Fost  &  F.  76. 

•  The  State  r.  Knapp,  46  N.  H.  148; 
Jenkins  v.  The  State,  1  Texas  Ap.  846. 


t  People  v.  Tyler,  86  Cal.  622. 

8  1  East  P.  C.  446. 

*  The  8tate  o.  Hussey,  7  Iowa,  409. 

10  Champ  v.  Commonwealth,  2  Met.  Ky. 
17 ;  McMath  v.  The  State,  66  Ga.  808  ; 
Nugent  v.  The  State,  18  Ala.  621 ;  Brauer 
v.  The  State,  26  Wis.  418 ;  Turney  v. 
The  State,  8  Sm.  &  M.  104;  The  8tate  v. 
Shields,  46  Conn.  266 ;  Mills  v.  The  State, 
62  Ind.  187. 

"  Cook  v.  The  State,  4  Zab.  848; 
Woodin  v.  People,  1  Parker  C.  C.  464. 

u  Ante,  §  968. 

"  Brown  v.  People,  86  Mich.  208;  The 
State  e.  Dancy,  78  N.  C.  487 ;  Cato  * 
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III.  Questions  of  Practice. 

§  975.  Duplicity  —  (Assault  with  Intent).  —  An  indictment  in 
two  counts,  one  for  a  rape  and  the  other  for  an  assault  with 
intent  to  commit  it,  is  not  objectionable  as  charging  two  of- 
fences.1 

Verdict.  —  Whether,  on  a  count  for  rape,  there  can  be  a  verdict 
for  an  attempt  to  commit  it,  or  an  assault  with  intent,  or  a  simple 
assault,  will  depend  on  principles  sufficiently  discussed  in  other 
connections.    The  result  differs  in  bur  respective  States.8 

Sentence.  —  Where  there  were  two  counts,  one  for  rape  and 
the  other  for  assault  with  intent,  a  sentence  for  "  the  offence  in 
the  indictment  charged  "  was  held  to  be  for  the  rape  only;  the 
inferior  charge  being  merged  in  the  superior.8 

IV.  Attempt*. 

§  976.  Already.  —  The  general  doctrine  of  the  procedure  for 
attempt  and  assault  with  intent  has  been  already  considered.1 

indictment.  —  If  the  indictment  is  on  a  statute,  the  leading  rule 
is  that  it  must  fully  coyer  the  statutory  terms.6    Thus,  — 

Age.  —  Where,  by  the  statute,  the  age  of  the  female  is  a  mate- 
rial element,  it  must  be  averred.6 

The  State,  9  Fla.  168;  Dawson  v.  The  9  Car.  &  P.  22S.    Former  Jeopardy ,  — 

State,  29  Ark.  116;  Garrison  v.  People,  People  v.  Saunders,  4  Parker  C.  C.  196; 

6  Neb.  274 ;  Turner  v.  People,  88  Mich.  Bex  v.  Parry,  7  Car.  &  P.  S86. 
868.  *  Ante,  §  68,  64,  67,  71  et  seq.,  and 

"  People  v.  Tyler,  86  Cal.  668.    See  particularly  81-88. 
Vol.  I.  §  446,  446.  »  Ante,  §  88 ;  Sullirant  t>.  The  State, 

*  The  State  v.  Johnston,  76  N.  C.  209;  8  Eng.  400;  The  State  v.  Martin,  8  Dev 

Cato  v.  The  State,  9  Fla.  168;  Reg.  v.  829;  The  State  v.  Wells,  81  Conn.  210 

Neale,  1  Car.  &  K.  691 ;  The  State  v.  Mc-  Commonwealth  v.  Thompson,  116  Mass 

Laughlin,  44  Iowa,  82 ;  Reg.  v.  Nicholla,  846 ;   Greer  o.  The  State,  60  Ind.  267 

2  Cox  C.  C.  182;  Fox  o.  The  State,  84  The    State   v.   Jaeger,  66   Misso.   178 

Ohio  State,  877;  Campbell  ».  People,  84  Witherby  v.  The  State,  89  Ala.   702; 

MiclL  861 ;  Richardson  ».  The  State,  64  People  v.  O'Neil,  48  Cal#.  267 ;  The  State 

Ala.  168  ;  Richie  v.  The  State,  68  Ind.  v.  Little,  67  Misso.  624;  "People  v.  Brown, 

866.     And  see  further  of  the  verdict,  47  Cal.  447 ;  Curry  v.  The  State,  4  Texas 

Commonwealth  v.  Fischblatt,  4  Met.  864;  Ap.  674 ;  Green  v.  The  State,  28  Missis. 

Rex  t*.  Powell,  2  B.  &  Ad.  76;  Barrett  v.  609;  People  v.  McDonald,  9  Mich.  160; 

The  State,  1  Wis.  176 ;   Weatherford  v.  Dillard  v.  The  State,  8  Heisk.  260 ;  Reg. 

Commonwealth,  10  Bush,  196.  v.  Watkins,  Car.  &  M.  264;  Burke  v.  The 

>  Cook  v.  The  State,  4  Zab.  84a    As  State,  6  Texas  Ap.  74. 
to  Continuances,— see  Reg.  t>.  Guttridge,         6  Reg.  v.  Martin,  9  Car.  &  P.  216. 
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§  977.  "  Feloniously  "  —  may  be  required ;  but  this  is  a  question 
within  the  general  doctrines  considered  in  the  first  volume.1 

§  978.  Female  Witness.  —  The  complaining  witness  may  be  im- 
peached and  confirmed  the  same  as  in  actual  rape.2 

§  979.  Bvidenoe  of  Intent  —  The  proof  should  cover  the  entire 
charge.8  Especially  it  should  be  borne  in  mind,  that,  in  law,  the 
attempt  is  not  constituted  by  an  assault,  and  endeavor  to  procure 
the  woman's  consent  to  an  unlawful  commerce.  The  evidence 
must  show  that  the  defendant  intended  to  carry  the  force,  if 
necessary,  to  the  extent  of  a  consummated  rape.  But  the  actual 
use  of  so  much  force  is  not  required.  Nor  need  it  appear  that 
the  woman  made  all  the  resistance  essential  in  rape.4 

i  Vol.  L  §  684-686 ;  KeviUs  v.  The         •  Doyle  v.  The  8tate,  6  Texas  Ap. 

8tate,  7  Coldw.  78;  DilUrd  v.  The  State,  442;  Commonwealth  v.  Fitzgerald,  128 

8  HeUk.  260.  Mass.  406. 

*  Commonwealth  v.  Kendall*  118  Mass.  4  Commonwealth  v.  Merrill,  14  Gray, 
310;  Reg.  v.  Walker,  2  Moody  &  It  212 ;  415;  Bex  v.  Lloyd,  7  Car.  &  P.  818 ;  Oar- 
Bex  v.  Clarke,  2  Stark.  241.  Many  of  rison  v.  People,  6  Neb.  274;  The  8tate  »• 
the  cases  cited  to  the  previous  discus-  Montgomery,  68  Misso.  206;  Dibrell  ». 
■ions  of  these  questions  are  for  the  at-  The  State,  8  Texas  Ap.  466;  People  e. 
tempt  Brown,  47  CaL  447. 
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CHAPTER  LIIL 

RECEIVING  STOLEN  GOODS.1 

§  979  a.  Introduction. 
980.    Procedure  for  Accessorial  Offence. 
981-988.    Indictment  for  Substantive  Offence. 
988a-991  a.  The  Evidence. 

§  979  a.  How  Chapter  divided.  —  We  shall  consider,  I.  The 
Procedure  for  the  Accessorial  Offence ;  II.  The  Indictment  foi 
the  Substantive  Offence ;  III.  The  Evidence. 

How  treated.  —  This  offence,  which  the  ancient  common  law 
made  light,2  is,  in  all  our  States,  punishable  heavily  under  stat- 
utes differing  in  their  terms ;  and  it  is  never  proceeded  against  at 
common  law.  While,  therefore,  the  practitioner  cannot  avoid 
consulting  carefully  the  enactments  and  decisions  of  his  own 
State,  this  chapter,  meant  for  use  in  all  the  States,  will  be  limited 
chiefly  to  leading  doctrines,  and  the  citation  of  the  authorities. 

I.  The  Procedure  for  the  Accessorial  Offence. 

§  980.  Indictment,  &o.  —  In  a  large  part  of  our  States,  the 
statutes  permit  the  prosecuting  power  to  treat  the  receiver,  if  it 
chooses,  as  an  accessory  after  the  fact  to  the  thief ;  his  offence 
being,  under  the  ancient  common  law,  only  a  minor  misde- 
meanor.8 How  the  indictment  and  the  rest  of  the  procedure 
against  such  accessory  should  be  we  have  already  seen.4  For 
further  as  to  the  form  of  the  indictment  and  various  connected 
questions,  the  reader  may  consult  the  cases  cited  in  the  note.5 

1  For  the  law  of  this  offence,  see  Crim.  mon wealth  v.  Cohen,  120  Mass.  198 ;  Re  a 

Law,  II.  §  1187  et  seq.  v.  Hyman,  2  Leach,  4th  ed.  926,  2  East 

•  Crim.  Law,  II.  §  1187.  P.  C.  782 ;   Rex  v.  Walkley,  4  Car.  &  P. 

•  Crim.  Law,  L  §  699,  700.  182;  The  State  r.  Larkin,  49  N.  H.  89; 

•  Ante,  §  2,  6,  7-15.  Rex  v.  Drinkwater,  1  Leach,  4th  ed.  15, 
»  Bieber  ©.  The  State,  45  Ga.  669 ;  2  East  P.  C.  770 ;   Rex  v.  Baldwin,  8 

Jordan  v.  The  State,  66  Ga.  92;  Com-    Camp.  266,  Russ.  &  Ry.  241, 2  Leach,  4th 
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II.  The  Indictment  for  the  Substantive  Offence. 

§  981.  Permissible.  —  Most  of  the  statutes  permit,  perhaps 
some  require,  this  offence  to  be  treated  as  substantive,1  not 
accessorial.8    Thus,  — 

Joinder.  —  If  the  receiving  and  the  substantive  offence  are 
either  both  felony  or  both  misdemeanor,8  counts  laying  it  in  these 
two  ways  severally  may  be  joined ; 4  and  doubtless  in  some  of 
the  States  this  is  permissible  where  the  one  is  felony  and  the 
other  misdemeanor.6  Or,  both  being  thus  either  felony  or  mis- 
demeanor, the  indictment  may  charge  the  defendant  in  one  count 
with  the  larceny  of  the  thing,  and  in  another  with  having  received 
it  knowing  it  to  be  -stolen.6 

Form.  —  The  indictment  must  duly  cover  the  statutory  terms, 
and  conform  to  the  principles  about  to  be  stated.7     Thus,  — 

§  982.  Identifying  Matter.  —  As  in  larceny,8  so  in  receiving,  the 
transaction  is  identified  by  the  description  of  the  stolen  things, 
and  their  ownership  ;  namely,  — 

Description.  —  The  thing  stolen  must  be  described  in  the  same 
manner  as  in  larceny.9 

ed.  928,  note;  People  v.  Hawkins,  84  Cal.  Deer,  Leigh  &  C.  240,  0  Cox  C.  C.  226 ; 
181 ;  Commonwealth  o.  Etisba,  8  Gray,  The  State  o.  Murphy,  6  Ala.  846;  People 
460;  Reg.  v.  Walford,  8  Car.  &  P.  767;  v.  Stein,  1  Parker  C.  C.  202;  Common- 
Reg,  v.  Casper,  2  Moody,  101,  9  Car.  &  P.  wealth  v.  Lakeman,  6  Gray,  82;  The 
289;  Rex  v.  Wheeler,  7  Car.  &  P.  170;  State  v.  S.  L.  2  Tyler,  249;  Dyer  v.  Com- 
Rex  v.  Austin,  7  Car.  &  P.  796 ;  Reg.  v.  *  monwealth,  28  Pick.  402;  Reg.  v.  Gold- 
Ward,  2  Fost  &  F.  19 ;  Reg.  v.  Martin,  1  smith,  Law  Rep.  2  C.  C.  74,  12  Cox  C.  C. 
Den.  C.  C.  898,  8  Cox  C.  C.  447,  2  Car.  479;  Reg.  r.  Craddock,  2  Deri.  C.  C.  81; 
&  K.  950;  Commonwealth  v.  Adams,  7  O'Connell  o.  Commonwealth,  7  Met.  460; 
Gray,  43;  Reg.  v.  Frampton,  8  Cox  C.  C.  Swaggerty  v.  The  State,  9  Yerg.  838; 
16  ;  Rex  v.  Hartall,  7  Car.  &  P.  475;  The  State  v.  Counsil,  Harper,  53;  Hug- 
Redman  v.  The  State,  1  Blackf.  429.  gins  o.  The  State,  41  Ala.  898 ;  Reg.  v. 
i  Crim.  Law,  I.  §  696.  Wilson,  2  Moody,  62 ;  Rex  v.  Baxter,  2 

>  lb.  I.  §  699, 700;  Rex  r.  Pollard,  2  Leach,  4th  ed.  578,  6  T.  R.  88;  The  State 
Ld.  Raym.  1370.  v.  Phelps,  65  N.  C.  450;  Sellers  v.  The 

>  Vol.  I.  §  444  et  seq.  State,  49  Ala.  357  ;    Kaufman  v.   The 
«  Rex  v.  Hartall,  7  Car.  &  P.  475;  Rex     State,  49  Ind.  248;  Nourse  v.  The  State, 

p.  Austin,  7  Car.  &  P.  796.  2  Texas  Ap.  304 ;  United  States  v.  Mont- 

•  Vol.  I.  §  450.  gomery,   3  Saw.   544  ;    Keefer   v.  The 

•  Vol.  I.  §  449 ;  Rex  v.  Galloway,  1  State,  4  Ind.  246 ;  People  v.  Montejo,  18 
Moody,  284;  The  State  e.  Daubert,  42  Cal.  38;  Price  v.  The  State,  21  Grat 
Misso.242;  Reg.  v.  Sarsfield,  6  Cox  C.  C.  846;  Parchman  t>.  The  State,  2  Texas 
12;  Reg.  v.  Becton,  1  Den.  C.  C.  414,  2  Ap.  228.  Compare  the  doctrine  of  the 
Car.  &  K.  960,  3  Cox  C.  C.  451.  last  two  cases  with  ante,  §  816. 

7  Jupitz  v.  People,  84  111.  616;  Cohen         *  Ante,  §  699,  718. 
o.  People,  6  Parker  C.  C.  330;  Reg.  p.         »  Commonwealth    v.    Campbell,   103 
vol.  ii.  30  4g5 
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Name  of  Thief — (Proving  Name).  —  The  name  of  the  thief  is 
not  identifying  matter,  hence  it  need  not  be  alleged.1  But,  to 
avoid  a  variance,  if  it  is  averred  it  must  be  proved.2 

§  983.  Name  of  Owner.  —  The  owner's  name  is  essential  in 
identification ;  hence  it  must  be  stated,  if  known.8 

Name  of  Peraon  from  whom  received.  —  Commonly,  in  England 
and  in  numbers  of  our  States,  the  indictment  does  not  aver  from 
whom  the  stolen  goods  were  received.1  Some  of  our  American 
cases  require  it.6  This  question  belongs  to  a  class  upon  which 
there  may  not  unreasonably  be  differences  of  opinion,6  and  per- 
haps it  may  properly  be  influenced  by  the  terms  of  the  particular 
statute. 

§  984.  Time  and  Place  of  Larceny.  —  The  time  and  place  of  the 
larceny  need  be  neither  alleged  nor  proved.7  - 

§  985.  Value.  —  If  the  punishment  depends  on  the  value,  it 
must  be  stated ;  otherwise,  it  need  not  be,8  —  the  same  rule 
applying  here  as  in  larceny.9 

§  986.  Guilty  Knowledge  —  (intent  to  defraud).  —  The  guilty 
knowledge  is  the  gist  of  the  offence  ;  it  must  be  accurately 
averred,  and  proved  as  laid.10    And  if  the  offence  consists,  by 

Mass.  '436 ;  Reg.  v.  Robinson,  4  Fost.  &  F.  469 ;  Commonwealth  v.  Bowers,  8  Brews. 
48 ;  Anonymous,  1  Crawf .  &  Dix,  C.  C.  850  ;  Cohen  i>.  People,  6  Parker  C.  C.  880. 
192;  Rex  v.  Cowell,  2  East  P.  C  617;  *  8  Chit.  Crim.  Law,  991  ;  Archb. 
The  State  v.  Horan,  Phillips,  671 ;  Peo-  Crim.  PI.  &  Ev.  10th  Lond.  ed.  269,  19th 
pie  v.  Wiley,  8  Hill,  N.  Y.  194.  ed.  472;  Archb.  New  Crim.  Prooed.  474  ; 
1  Commonwealth  v.  Slate,  11  Gray,  Jupits  v.  People,  84  El.  616;  Cohen  v. 
60;  Rex  v.  Jerris,  6  Car.  &  P.  166 ;  The  People,  6  Parker  C.  C.  880 ;  The  State 
8tate  v.  Murphy,  6  Ala.  845;  Swaggerty  %v.  Murphy,  6  Ala.  846 ;  Commonwealth 
v.  The  State,  9  Yerg.  888 ;  The  State  v.  v.  Lakeman,  6  Gray,  82 ;  Reg.  v.  Gold- 
Hazard,  2  R.  I.  474 ;  People  v.  Caswell,  smith,  Law  Rep.  2  C.  C.  74. 
21  Wend.  80 ;  The  State  v.  Smith,  37  9  The  State  v.  lyes,  18  Ire.  388 ;  The 
Misso.  68 ;  Schriedley  v.  The  State,  23  State  v.  Beatty,  Phillips,  52 ;  The  State 
Ohio  State,  180;  Commonwealth  0.  Ho-  ».  Perkins,  46  Texas,  10.  And  see  The 
gan,  121  Mass.  878.  And  see  Rex  v.  State  v.  Edwards,  86  Misso.  894;  The 
Thomas,  2  East  P.  C.  781 ;  Rex  v.  Bax-  State  v.  Teideman,  4  Strob.  300;  United 
ter,  2  East  P.  C.  781,  6  T.  R.  83,  2  Leach,  States  v.  De  Bare,  6  Bis.  858. 
4th  ed.  678.  •  Compare  with  Stat  Crimes  §  1087- 

*  Commonwealth   v.  King,   9   Cush.  1040. 

284;   Elsworthy's  Case,  1  Lewin,  117;         '  Holford  v.  The  State,  2  Blackf .  108 ; 

Rex  v.  Woolford,   1   Moody  &  R.  884.  The  State  v.  Murphy,  6  Ala.  845;  Rex  v. 

Contra,  by  the  majority  of  the  court  in  Stott,  2  East  P.  C.  780. 
The  State  v.  Coppenburg,  2  Strob.  278.         *  Sawyer  v.  People,  8  Gilman,  68 ;  The 

8ee  Rex  v.  Messingham,  1  Moody,  267 ;  State  v.  Watson,  8  R.  I.  114 ;  O'Connell 

The  State  v.  Teideman,  4  Strob.  800.  v.  Commonwealth,  7  Met.  460. 

*  The  State  e.  McAloon,  40  Maine,         •  Ante,  §  718. 

188 ;  The  State  p.  Williams,  2  Strob.  229;  l0  Rex  v.  Kernon,  2  Russ.  Crimes,  8d 
Commonwealth  0.  Finn,  108  Mass.  466 ;  Bng.  ed.  261 ;  Reg.  v.  Larkin,  Dears.  866, 
Commonwealth  v.  Maguire,  108  Mass.    26  Bng.  L.  &  Eq.  672. 
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§989 


the  statute,  of  receiving  the  goods  "  knowing  the  same  to  be  stolen, 
with  intent  to  defraud  the  owner"  this  fraudulent  intent  must  also 
be  alleged.1 

§  987.  Different  Owners.  —  Though  goods  of  different  owners 
are  received  in  the  one  transaction,  all  may  be  charged  in  a  single 
count ;  the  same  rule  applying  as  in  larceny.8 

§  988.  Joint  and  Several  Reoeivings  —  (One  Count  —  Two).  —  If 
a  single  count  charges,  not  under  a  8eparcUiter,z  two  persons  with 
receiving  stolen  goods,  one  may  be  convicted  and  the  other  ac- 
quitted,1 but  not  both  convicted  unless  the  receiving  was  joint.6 
And  when,  on  such  count,  evidence  has  been  introduced  of  a 
receiving  by  one,  if  the  proof  tendered  as  to  the  other  relates  to 
a  different  transaction,  counsel  should  object,  and  the  court  will 
either  exclude  it  or  compel  the  prosecutor  to  elect  on  which 
transaction,  or  against  which  defendant,  he  will  ask  for  a  verdict. 
For  one,  not  both,  may  be  convicted.6  Or  judgment  may  be 
given  against  the  one  who  received  first  in  the  order  of  time.7 


III.  The  Evidence. 

§  988  a.  Witness.  —  The  owner  of  the  stolen  goods,3  the  thief,? 
and  the  like,10  are  competent  witnesses  against  the  receiver. 

§  989.  Poeaeeeion  —  of  the  goods  may,  as  in  larceny,11  and 
under  the  like  rules  and  with  the  like  effect,  be  evidence  against 
the  receiver.12  But  the  proper  accompanying  proofs  must  appear, 
or  it  will  amount  to  nothing.18    So  — 


1  Pelts  p.  The  State,  S  Blackf.  28. 
And  see  Hurell  v.  The  State,  5  Humph. 
68. 

1  The  State  v.  Nelson,  29  Maine,  829. 

»  Vol.  L  i  478-470. 

4  Commonwealth  v.  Slate,  11  Gray,  60; 
The  8tate  v.  Smith,  87  Misso.  68.  The 
like  rule  prevails  in  a  civil  action  for  a 
tort     Nicoll  v.  Glennie,  1  M.  &  S  688. 

*  Vol.  I.  §  1087,  note;  Rex  t>.  Mes- 
sinfeham,  1  Moody,  267.  It  is  now  other- 
wise in  England  by  statute.  Reg.  v. 
RearUon,  Law  Rep.  1 C.  C.  81, 82, 38;  s.  o. 
nom.  Reg.  v.  Rearden,  10  Cox  C.  C.  241. 

6  Rex  v.  Messingham,  supra ;  Rex  v. 
Dann,  1  Moody,  424 ;  Reg.  v.  Matthews, 
1  Den.  C.  C.  696, 4  Cox  C.  C.  214 ;  Reg. 
v.  Hayes,  2  Moody  &  R.  166, 166. 


7  Reg.  r.  Dovey,  2  Den.  C  C.  86,  4 
Cox  C.  C.428,  2  Eng.  L.  &Eq.  682;  Reg. 
v.  Matthews,  1  Den.  C.  C.  696 ;  Reg.  v. 
Dring,  Dears.  &  B.  829.  Husband  and 
Wife.  —  How,  where  husband  and  wife 
are  thus  Jointly  charged,  see  Rex  v. 
Archer,  1  Moody,  148. 

8  Ga8senheimer  *.  The  State,  62  Ala. 
818. 

9  Rex  v.  Haslam,  1  Leach,  4th  ed.  418, 
2  East  P.  C.  782  ;  The  State  v.  Coppen- 
burg,  2  Strob.  278. 

w  Commonwealth  v.  Savory,  10  Cush 
636;  Redman  v.  The  State,  1  Blackt 
429. 

"  Ante,  §  789-747. 

19  Reg.  v.  Deer,  Leigh  AC.  240;  Reg. 
r.  Matthews,  1  Den.  C.  C.  696, 601, 4  Cox 


**  Durant  v.  People,  18  Mich.  861,  868;  Reg.  t>.  Lasgmead,  Leigh  ft  C.  427. 
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§  990.  Other  Reoeivings  —  ma j,  as  evidence  of  guilty  knowl- 
edge, be  shown  against  the  defendant,  within  the  rules *  familiar 
in  this  class  of  questions.2  Thej  are  not,  therefore,  in  all  circum- 
stances admissible.8  The  cases  on  this  question  seem  to  be  not 
entirely  harmonious,  but  the  discussions  in  the  previous  volume 
render  unnecessary  any  thing  further  of  them  here.4 

§  991.  Guilty  Knowledge  —  is  an  important  element  in  these 
cases,  and  it  may  be  shown  by  various  other  proofs.6  Competent, 
for  example,  are  the  evil  reputation  of  the  person  from  whom  the 
goods  were  received,6  the  purchase  or  sale  of  them  by  the  de- 
fendant for  less  than  their  value,7  his  failure  to  make  reasonable 
explanations,8  his  concealing  of  them,9  and  the  like. 

§  991  a.  Ownership  —  should  be  proved  as  laid.10 


C.  C.  214 ;  Wills  v.  People,  8  Parker  C.  C. 
478 ;  Reg.  v.  Hobson,  Dean.  400,  6  Cox 
C.  C.  410,  88  Eng.  L.  &  Eq.  626;  Adams 
v.  The  State,  62  Ala.  879;  The  State  v. 
Turner,  19  Iowa,  144 ;  Reg.  v.  Laugher, 
2  Car.  &  K.  226;  The  State  v.  Wallace, 
47  Iowa,  660 ;  O'Connell  v.  The  State, 
66  Ga.  296 ;  Reg.  v.  Nicholls,  1  Fost.  &  F. 
61. 

1  Vol.  I.  §  1120-1129. 

*  Devoto  v.  Commonwealth,  8  Met 
Kj.  417 ;  People  v.  Rando,  8  Parker 
C.  C.  886 ;  Shriedley  v.  The  State,  23 
Ohio  State,  180;  Coleman  v.  People,  68 
N.  T.  666 ;  Copperman  v.  People,  66  N.  Y. 
691;  Coleman  v.  People,  66  N.  Y.  81. 

8  Reg.  v.  Odd/,  2  Den.  C.  C.  264,  6 
Coz  C.  C  210, 4  Eng.  L.  &  Eq.  672 ;  Mc- 
Intlre,  10  Ind.  26. 


*  And  see  Rex  v.  Daris,  6  Car.  &  P. 
177;  Rex  v.  Dunn,  1  Moody,  146,  160; 
Reg.  v.  Mansfield,  Car.  &  M.  140. . 

6  Reg.  v.  Drage,  14  Cox  C.  C.  86; 
Jupitz  v.  People,  34  111.  616 ;  Common- 
wealth v.  Jenkins,  10  Gray,  486;  The 
State  p.  Wallace,  47  Iowa,  660. 

6  Commonwealth  v.  Gazzolo,  128  Mass. 
220. 

1  Andrews  v.  People,  60  111.  864 ;  Willi 
v.  People,  8  Parker  C.  C.  473. 

*  Collins  r.  The  State,  88  Ala.  484. 
9  Adams  v.  The  State,  62  Ala.  879. 

u  O'Connell  v.  The  State,  66  Ga.  296 ; 
Brooks  v.  The  State,  6  Baxter,  607 ;  Owen 
v.  The  State,  62  Ind.  379.  And  see  Reg. 
v.  Sarsfield,  6  Cox  C.  C.  12. 


For  RELIGIOUS  WORSHIP,  see  Distubbiko  Meetings. 

i 

RESCUE,  see  Pbibon  Breach,  &c. 

RESISTING  OFFICER,  see  Obstructing  Justice  avd  GoTBBjmnrT. 
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CHAPTER  LIV. 


BIOT.1 


§  992.  Rout.2  —  is  practically  merged  in  riot,  and  it  will  not 
require  a  separate  consideration  in  this  volume. 

Form  of  Indictment  for  Riot  —  To  constitute  this  offence,  there 
must  be,  1.  an  assemblage,  2.  consisting  of  three  or  more  per- 
sons, and,  8.  a  disorderly  act  performed  by  them  of  a  sort  calcu- 
lated to  terrify  others.8  The  allegations  may  be,  that,  at  a  time 
and  place,  the  defendants,  naming  them,  "  together  with  divers 
other  evil-disposed  persons,  to  the  number  of  ten  and  more,  to 
the  jurors  unknown,"  "  unlawfully,  riotously,  and  routously  did 
assemble  and  gather  together,  to  disturb  the  peace,"  &c. ;  pro- 
ceeding to  set  forth  the  act  performed :  as,  that  they,  then  and 
there,  in  and  upon  A,  "  then  and  there  being,  unlawfully  riot- 
ously, and  routously  did  make  an  assault,  and  her  the  said  A 
then  and  there  unlawfully,  riotously,  and  routously  did  beat, 
wound,  and  ill-treat,"  &c. ;  concluding  "  to  the  great  disturbance 
and  terror,"  &c.€    And,  — 

On  Statute.  —  Where  the  indictment  is  on  a  statute,  the  statu- 
tory terms  must  also  be  adequately  pursued.5 

§  993.  Aot  —  The  terrifying  act  need  not  necessarily  be  an 
assault.  But,  whatever  it  is,  plainly,  in  principle,  it  should  be 
specifically  alleged.6    Yet,  — 

§  994.  Contrary  Dictum  —  (•'Other  Persons").  —  In  apparent 
contradiction  to  this,  Lord  Holt  is  reported  to  have  said :  "  An 


*  Far  the  law  of  this  offence,  tee  Crim. 
Law.  II.  §  1148  et  ieq. 

*  Crim.  Law,  II.  §  1188. 
»  lb.  i  1148. 

«  Archb.  Crim.  PI.  &  Et.  10th  Lond. 
ed.  690,  601, 19th  ed.  900 ;  The  State  v. 
Russell,  46  N.  H.  88 ;  Commonwealth  v. 
Gibney,  2  Allen,  160;  Rex  v.  Haigh,  81 
Howell  St  Tr.  1092, 1098;  Rex  v.  Penn, 
6  Howell  St  Tr.   961,   964;    Rex   v. 


Sacheverell,  10  Howell  St.  Tr.  80;  The 
State  r.  Martin,  8  Murph.  683;  The  State 
v.  Dillard,  6  Blackf .  866. 

•  The  8tate  v.  Kutter,  69  Ind.  672; 
Mackaboy  v.  Commonwealth,  2  Va,  Cas. 
268. 

•  And  see  ante,  §  17 ;  The  State  v. 
Dillard,  6  Blackf.  806 ;  post,  §  996 ;  Reg. 
v.  Soley,  11  Mud.  100,  2  Salk.  694,  post, 
§996. 
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indictment  against  J.  S.,  for  that  he  cum  myitis  aliis,  at  H,  in 
such  a  county,  did  commit  a  riot,  is  good." 1  But,  if  we  assume 
the  report  to  be  correct,  perhaps  his  meaning  was,  simply,  that 
the  indictment  is  good  against  one  only,  cum  rnultis  aliis. 

§  995.  Furpoae  of  Assemblage.  —  Though,  in  law,  people  law- 
fully assembled  may  incur  the  guilt  of  riot,  still,  before  it  can 
be  committed,  the  assemblage  must  become  unlawful ;  that  is,  the 
riotous  purpose  must  be  entertained.8  Hence  the  unlawfulness 
of  the  assemblage  must  in  some  way  appear  in  allegation  ; 8  and 
there  is  no  better  form  for  this  than  to  charge  it  to  be  to  disturb 
the  peace,4 — an  expression  sufficiently  definite  to  satisfy  the  law, 
yet  not  so  narrow  as  to  forebode  a  variance.  Yet  any  other 
form  from  which  the  unlawful  purpose  will  reasonably  appear  to 
the  judicial  understanding  will  be  legally  adequate.6  It  was 
once  held  insufficient  to  say,  that  the  defendants  unlawfully,  riot- 
ously, and  routously  assembled  themselves  together,  and  hindered 
the  members  of  a  corporation  from  electing  a  bailiff;  for  an  un- 
lawful purpose,  and  an  unlawful  act  committed,  are  essential  in 
allegation.8    Hence,  — 

§  996.  Betting  oat  Faots.  —  As  already  assumed,7  the  indict- 
ment should  set  forth  the  facts  with  reasonable  fulness.  In  one 
case,  "  the  charge  is,"  said  the  court,  "  that  the  defendants  made 
a  great  noise  and  disturbance  of  the  peace.  This,  the  court,  con- 
siders, is  too  vague  and  uncertain.  In  criminal  proceedings  the 
charge  should  be  distinct  and  positive  ;  and  the  way  and  manner 
in  which  the  great  noise  and  disturbance  of  the  peace  was  made, 
should  have  been  stated."  8 

1  Anonymous,  Holt,  685,  8  Salk.  817.  unlawful  assembly  of  more  than  two  per- 
See  post,  §  998.  sons.    Reg.  v.  Soley,  11  Mod.  100, 2  Salk. 

*  Crim.  Law,  II.  §  1160.  594." 

1  Commonwealth  v.  Gibney,  2  Allen,  •  Reg.  v.  Soley,  supra. 

150.  1  Ante,  §  998. 

*  Ante,  i  992;  The  State  v.  Renton,  •  Whitesides  v.  People,  Breese,  4. 
16  N.  H.  169, 172.  See  Bankus  v.  The  State,  4  Intl.  114. 

*  McWaters  v.  The  State,  10  Mlsso.  An  indictment  alleging  the  assembling  of 
167.  In  1  Russ.  Crimes,  8d  Eng.  ed.  287,  the  defendants  in  a  riotous,  &c  ,  manner, 
it  is  said  the  indictment  "  must  show  for  making  a  great  noise  and  disturbance 
what  act  the  rioters  assembled,  that  the  near  the  dwelling-house  of  B,  and  calling 
court  may  judge  whether  it  was  lawful  him  and  his  wife  persons  of  color,  with 
or  not  Reg.  tj.  Gulston,  2  Ld.  Raym.  vulgar  and  opprobrious  epithets,  yet  not 
1210.  And  it  must  state  that  the  defend-  averring  that  B  and  his  wife  were  in  the 
ants  unlawfully  assembled;  for  a  riot  is  house,  has  been  adjudged  ill.  Said  Nash, 
a  compound  offence;  there  must  be,  not  J. :  "The  gist  of  the  offence  consists  In 
only  an  unlawful  act  to  be  done,  but  an  the  defendants  using  such  force  and  vio» 
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§  997.  "To  the  Terror,"  &a  —  It  is  practically  best'  to  preserve 
this  conclusion.  Yet  it  is  not  always  necessary ;  or,  at  least,  the 
idea  may  be  otherwise  sufficiently  conveyed.  The  Tennessee 
court  deemed  it  essential  only  where  the  gist  of  the  offence  is 
the  terror  actually  created,  not  where  the  acts  of  the  defendants 
were  otherwise  unlawful.1 

§  998.  Three  or  more.  —  That  there  were  three  or  more  guilty 
persons  must  in  some  way  appear  in  allegation,  in  the  proofs,  and 
in  the  verdict.8  The  rule,  in  this  class  of  offences,  is,  that  the 
proceeding  is  equally  good  whether  against  all,  or  less  than  all, 
even  against  one,  —  that  one  may  be  convicted,  however  many 
are  indicted,  and  tried,  —  but  that,  at  each  step,  in  the  alle- 
gation, in  the  proofs,  and  in  the  verdict,  the  joint  participation 
of  not  less  than  the  legal  number  must  in  some  way  be  manifest.8 
As  to  — 

Names  of  Concurring  Persons.  —  The  allegation  may  be,  that  the 
defendants  uand  others,"  &c.  as  already  explained.4  But,  in 
this  case,  if  the  names  of  the  "  others"  are  known,  they  must  be 
mentioned ,  "  others  unknown  "  being  admissible  only  where  the 
names  are  unknown  in  fact.5 

§  999.  Whole  -Allegation-  —  The  entire  allegation  should  be 
constructed  after  the  approved  rules  of  criminal  pleading. 
Thus,— 

lence  as  amounted  to  a  breach  of  the  stance,  that  the  defendants  "riotously, 

peace ;  and  the  law  requires,  that,  in  in-  routously,  and  unlawfully  gathered  and 

dictments  of  this  kind,  the  facts  should  assembled  together,  and  then  and  there 

be  so  charged  as  to  show  a  breach  of  the  did  riotously,  &c.,  make  a  great  noise,  tu- 

peace,  or  acts  directly  tending  to  it,  and  mult,  and  disturbance,  to  the  terror  of 

not  a  mere  civil  trespass.  .  .  .  Men  may  the  citizens,  &c,  contrary,  &c.,"  was  held 

be  guilty  of  a  riot  in  assembling  together,  to  be  good.    The  State  v.  Voshall,  4  Ind. 

to  the  number  of  three  or  more,  and  in  a  689. 

tumultuous  and  violent  manner  breaking         *  The  State  r.  Whitesides,  1  Swan, 

into  a  house,  or  demolishing  it,  or  other-  Tenn.  88.     And  see  Commonwealth  v. 

wise  injuring  it,  though  neither  the  owner  Runnels,  10  Mass.  618 ;  Crim.  Law,  II. 

nor  any  of  his  family  be  present ;  for  that  §  1147. 

is,  in  itself,  a  breach  of  the  public  peace ;         *  Crim.  Law,  II.  §  1143-1146. 

but  the  essence  of  the  charge  here  is,  not         *  Vol.  I.  §  1022,  1086 ;  ante,  §  24,  26, 

for  any  violence  done  to  the  dwelling-  226;  The  State  v.  Blair,  13  Rich.  98,  96; 

house,  but  for  riotously  disturbing  the  Commonwealth  v.  Berry,  6  Gray,  93. 

owner  in  quiet  and  peaceable  possession         4  Ante,  §  992, 994;  The  State  v.  Blair, 

of  it,  and  the  charge  is  not  made  with  supra. 

sufficient  legal  certainty  unless  it  appear,         *  The   State  v.  Brazil,  1  Rice,  267 ; 

upon  the  face  of  the  indictment,  that  the  Thayer  v.  The  State,  11  Ind.  287;  The 

owner  or  his  family  were  present  to  be  so  8tate  v.  O'Donald,  1  McCord,  682 ;  The 

disturbed."     The  State  v.  Hathcock,  7  8tate  v.  Calder,  2  McCord,  462. 

Ire.  62,  68,  64.    An  allegation,  in  sub- 
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Owner's  Name.  —  If  the  riotous  acts  are  the  pulling  down  of  a 
dwelling-house,  the  name  of  the  owner  of  the  house  should  be 
mentioned.1    And  — 

Authority  to  elect  —  An  indictment  for  riotously  entering  the 
guildhall  of  a  borough,  and  preventing  the  burgesses  from  elect- 
ing a  bailiff,  must  show  their  authority  to  make  the  election.2 

§  1000.  Former  Jeopardy  for  Assault.  —  If  an  assault  is  the 
gravamen  of  the  riot,  one  who  has  been  convicted  for  it  cannot 
afterward  be  prosecuted  for  the  riot.8    This  is  evidently  the  true  - 

rule,  though  there  are  cases  not  quite  in  harmony  with  it.4    But 
the  question  is  for  "  Criminal  Law."  * 

4 

i  The  State  v.  Martin,  3  Murph.  688.  «  Freeland  v.  People,  16  HI  880.    See 

*  Beg.  v.  Soley,  11  Mod.  116.  Hurd  v.  Stanly,  2  Root,  186,  187. 

•  Winnger  r.  The  State,  18  LxL  640.  *  Crim.  Law,  IL  §  1164,  and  the  placet 

there  cited. 


i 


For  RIVER,  iee  Wat. 
ROAD,  tee  Wat. 
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CHAPTER  LV. 

BOBBBBY.1 

§  1001.  What  allege  and  prove. — The  elements  of  this  offence, 
to  be  averred  and  proved,  are  — 

1.  A  larceny, 

2.  Wherein  the  asportation  is  from  one's  person,  and  is 
8.  Effected  by  force  or  by  putting  him  in  fear.2 

§  1002.  Indiotment  —  The  indictment,  therefore,  should  con- 
tain all  the  allegations  essential  in  simple  larceny,8  with  the 
added  matter  that  makes  the  larceny  robbery.  A  common  form 
is  to  say,  that,  at  a  time  and  place,  the  defendant  "  in  and  upon 
one  B  feloniously  did  make  an  assault,  and  him  the  said  B  in 
bodily  fear  and  danger  of  his  life  then  and  there  feloniously  did 
put,  and  one,  &c.  [setting  out  the  things  taken  and  their  values 
as  in  simple  larceny],4  of  the  moneys,  goods,  and  chattels  of  the 
said  B,  from  the  person  and  against  the  will  of  the  said  B,  then 
and  there  feloniously  and  violently  did  steal,  take,  and  carry 
away."  6 

Aggravated  and  Statutory.  —  In  statutory  robbery,  the  particu- 
lar terms  of  the  statute  must  be  duly  followed.  And,  where  it 
is  aggravated,  as  by  being  in  a  highway,  or  by  the  defendant 
being  armed  with  a  dangerous  weapon,  or  the  like,  such  addi- 
tional fact  must  be  averred.6 


1  For  the  law  of  this  offence,  see  Crira. 
Law,  II.  §  1166  et  seq. 

*  lb.  and  particularly  §  1166,  1161, 
1166, 1169,  1170,  1174. 

'  lb.  §  1169. 

*  Commonwealth  v.  Cahill,  12  Allen, 
640;  McEntee  *.  The  State,  24  Wis.  43, 
46 ;  Commonwealth  r.  Green,  122  Mass. 
838;  Wesley  v.  The  State,  61  Ala.  282; 
Arnold  v.  The  State,  62  Ind.  281. 

6  Matthews  Crim.  Law,  471;  Archb. 
Crlm.  PI.  &Ev.  19th  od.  466;  McEntee 
v.  The  State,  24  Wis.  43;  The  State  v. 
Chapman,  6  Nev.  820;  Hardy  v.  Com- 
monwealth, 17  Grat.  692;  The  State  v. 


Gorham,  66  N.  H.  162;  Stegar  v.  The 
State,  39  Ga.  683;  The  State  v.  Cook,  20 
La.  An.  146. 

•  Stat.  Crimes,  §  619-627 ;  Archb. 
Crim.  PI.  &  Ev.  19th  ed.  460,  466 ;  3  Chit. 
Crim.  Law,  806,  807 ;  Collins  p.  People, 
89  III.  283;  Commonwealth  v.  Clifford,  8 
Cush.  216 ;  Quinlan  v.  People,  6  Parker 
C.  C.  9;  Commonwealth  v.  Mowry,  11 
Allen,  20;  United  States  v.  Mills,  7  Pet. 
138;  Chappell  v.  The  State,  62  Ala. 
869 ;  People  v.  Loop,  8  Parker  C.  C.  669 ; 
Reg.  v.  Norton,  8  Car.  &  P.  671 ;  The 
State  v.  Scott,  39  Misso.  424;  The  8tate 
v.  Howerton,  69  Misso.  91 ;  The  State  •» 
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§1003.  "Feloniously,"  —  necessary,  because  the  offence  is  fel- 
ony,1 is,  in  the  foregoing  form,  applied  to  the  assault,  repeated  to 
the  putting  in  fear,  and  again  to  the  larceny.  There  is  reason 
to  believe  that  the  first  only  is  strictly  necessary,  its  force  extend* 
iug  onward  and  qualifying  all.2  It  will  not  reach  backward ;  so 
that,  if  the  assault  is  hot  averred  to  be  felonious,  yet,  further  on, 
the  putting  in  fear  is,  this  will  be  inadequate.8 

§  1004.  Violence,  —  in  the  definition,4  is  not  a  technical  word ; 
therefore  an  indictment  without  it  may  be  good,  if  the  same 
meaning  is  otherwise  conveyed.6    So,  also,  — 

°  Rob  M  —  is  not  essential.6 

§  1005.  Putting  in  Pear — (Poroe). — In  law,  the  putting  in 
fear  is  an  alternative  element  in  the  offence,  essential  only  when 
there  is  no  force.7  And,  on  principle,  the  indictment  should 
allege  either  the  fear  or  the  force,  but  it  need  not  both.8  On 
authority,  "  it  does  not  appear  certain,"  says  Mr.  East,  that  the 
fear  should  be  added  to  the  force  in  averment ;  "  though  this  is 
usual,  and,  therefore,  safest  to  be  done.  But  in  the  conference 
on  Donolly's  case,9  where  this  subject  was  much  considered,  it 
was  observed  by  Eyre,  B.  that  the  more  ancient  precedents  did 
not  state  the  putting  in  fear ;  and,  that  though  others  stated  the 
putting  in  corporal  fear,  yet  the  putting  in  fear  of  life  was  of 
modern  introduction.  Other  judges  considered  that  the  gist  of 
the  offence  was  the. taking,  &c,  by  violence,  and  that  the  putting 
in  fear  was  only  a  constructive  violence,  supplying  the  place  of 
actual  force."  l0 

§  1006.  Taking  from  Person.  —  The  averment  that  the  taking 
was  from  the  person  of  the  one  robbed  is  essential.11 

"  Against  his  Will"  —  That  it  was  against  his  will  has  been  also 
deemed  by  some  necessary  in  allegation.12  But  evidently,  in  this 
part  of  the  indictment,  what  is  adequate  in  larceny  is  so  also  in 

Burke,  78  N.  C.  83 ;  Anderson  v.  The  ?  Ante,  §  1001. 

State,  28  Ind.  22 ;  Wilson  v.  The  State,  *  And  see  Chappell  r.  The  State,  62 

8  Texas  Ap.  68 ;  Reardon  v.  The  State,  4  Ala.  359. 

Texas  Ap.  602.  *  Rex  v.  Donolly,  2  East  P.  C.  715, 

i  Vol  I.  §  534-637.  719. 

'  Ante,  §  647.  10  2  East  P.  C.  788.    See  Crim.  Law, 

*  Rex  v.  Pelf ry man,  2  Leach,  4th  ed.  II.  §  1174. 

668,  2  East  P.  C.  783.  "  Kit  v.  The  State,  11  Humph.  167; 

*  Crim.  Law,  II.  §  1166.  People  v.  Beck,  21  CaL  886;   Stegar  v. 

•  Rex  v.  Smith,  2  East  P.  C.  783.  The  State,  39  Ga.  688. 

•  The  State  v.  Robinson,  29  La.  An.  "  Kit  t>.  The  State,  supra, 
864. 
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robbery;  and  this  negation  of  consent  can  be  required  only 
where,  without  it,  the  terms  of  a  statute  will  not  be  duly  cov- 
ered.1 Hence  it  was  well  held,  in  Indiana,  to  be  unnecessary.2 
And  — 

Ownership  —  must  be  alleged  and  proved,  precisely  as  in  lar- 
ceny.8   So  — 

§  1007.  Felonious  intent  —  The  same  allegations  and  proofs  of 
the  felonious  intent  are  required  as  in  larceny.4 

§  1007  a.  Declarations  —  Res  Oestaa.  —  Declarations  of  the  per- 
son robbed,  when  of  the  resgest&f  are  admissible  in  evidence.6 

Identity.  —  The  identity  of  the  defendant  and  the  robber  must 
be  shown.7 

Dying  Declarations  —  are  not  admissible.8 

Other  Evidence.  —  The  evidence  may  assume  various  other 
forms.9 

§  1008.  Attempts.  —  Assaults  with  intent,  and  other  attempts 
to  rob,  may  assume  various  forms ;  but  the  procedure  requires 
no  special  discussion  in  this  place.10 


1  Ante,  §  752  a.  And  tee  Chappell  v. 
The  State,  52  Ala.  859 ;  Archb.  Crim.  PL 
&  Ev.  10th  Lond.  ed.  257,  referring  to 
Sex  ».  McDaniel,  Foster,  121,  128. 

>  Terry  v.  The  State,  18  Ind.  70. 

*  Crim.  Law,  II.  §  1159  ;  People  v. 
Vice,  21  Cal.  844 ;  Smedly  v.  The  State, 
80  Texas,  214 ;  Brooks  v.  People,  49 
N.  T.  486;  Crews  v.  The  State,  8  Coldw. 
850;  The  State  v.  Nelson,  11  Nev.  884; 
The  8tate  v.  Ah  Loi,  5  Nev.  99. 

1  Keg.  p.  Hemmings,  4  Fost.  &  F.  50; 
Chappell  v.  The  State,  52  Ala.  359 ;  The 
State  v.  Holly  way,  41  Iowa,  200 ;  The 
State  p.  Sowls,  Phillips,  151. 

•  Ante,  §  625-627,  688,  and  places 
there  referred  to. 


«  The  State  v.  Ah  Loi,  5  Nev.  99; 
Rex  v.  Wink,  6  Car.  &  P.  897. 

7  Commonwealth  v.  Tolliver,  119  Mass. 
812;  Commonwealth  v.  Fagan,  108  Mass. 
471. 

'  Vol.  I.  §  1207;  Bex  v.  Lloyd,  4  Car. 
&  P.  238. 

•  Rex  v.  Winkworth,  4  Car.  &  P.  444; 
People  v.  Morrigan,  29  Mich.  4;  Com- 
monwealth v.  Watson,  109  Mass.  354. 

10  Ante,  §  63,  63a,  71  ct  seq.,  particu- 
larly §  84.  85.  89 ;  The  State  v.  Glovery, 
10  Nev.  24 ;  Taylor  o.  Commonwealth,  8 
Bush,  508;  The  State  v.  Barnett,  3  Kan. 
250 ;  Hollohan  v.  The  State,  32  Md.  399 ; 
Commonwealth  v.  Tanner,  5  Bush,  316, 
818. 


For  ROUT,  see  Riot,  particularly  §  992. 

SABBATH-BREAKING,  see  Lord's  Day. 

SCOLD,  see  Common  Scold. 

SCRIPTURES,  REVILING,  see  Bulsphbmt  awd  PROVAvsirxtB. 

SEDUCTION,  see  Stat.  Crimes. 

8ELLING  ADULTERATED  MILK,  see  Stat  Crimes. 

SELLING  LIQUOR,  see  Stat.  Crimea. 
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8EPULTURE.3 


§  1009.  Various.  —  There  are  several  offences,  at  common  law 
and  statutory,  against  the  rights  of  sepulture.2    Thus,  — 

Bxeouted  Felon's  Body.  —  If  one  employed  to  bury  the  body  of 
an  executed  felon  sells  it  for  dissection,  an  indictment  will  be 
good  at  common  law  which  alleges  this.8     Again, — 

Refusing  to  Bury.  —  Any  other  person,  under  a  legal  duty  to 
bury  a  corpse,  and  having  the  ability,  is  punishable  at  common 
law  on  an  indictment  duly  averring  these  facts.4 

§  1010.  Robbing  Grave.  —  The  most  frequent  of  these  offences 
is  the  stealing  (not  larceny  5)  of  an  interred  body  from  the  grave. 
The  indictment  simply  sets  out  the  facts,  including  the  name  of 
the  deceased  person.  If  it  is  drawn  on  a  statute,  the  statutory 
terms  also  should  be  followed.6 

Not  Named.  —  If  the  deceased  was  an  unnamed  child,  the  alle- 
gation may  be,  that  it  was  the  child  of  such  a  one,  and  that  it 
**  had  yet  no  name  given  to  it." 7 

§  1011.  Defacing  Burying  Grounds  —  is  an  offence  at  common 
law,  and  generally  also  under  statutes.  The  indictment  charges  the 
facts,  varying  with  the  cases,  and,  if  on  a  statute,  with  its  terms.8 

§  1012.  Other  Statutory  Offenoes,  —  such  as  the  receiving  and 
concealing  of  a  dead  body,9  the  removing  of  it,10  &c,  require  no 
special  explanation  as  to  the  procedure. 


1  For  the  law  of  this  class  of  offences, 
see  Crim.  Law,  II.  §  1188  et  seq. 

>  Crim.  Law,  I.  §  468, 606 ;  II.  §  1188, 
1189. 

8  For  a  form  and  something  of  the 
evidence,  see  Rex  v.  Cundick,  D.  &  R., 
N.  P.  13. 

4  See,  for  a  form,  &c.  Reg.  v.  Vann,  2 
Den.  C.  C.  826,  881,  6  Cox  C.  C.  879. 

6  Crim.  Law,  II.  §  780 ;  ante,  §  726, 
761  and  note. 

•  Archb.  Crim.  PL  &  Ey.  10th  Lond. 
ed.  665,  19th  ed.  996 ;  2  Chit.  Crim.  Law, 
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85;  Reg.  v.  Sharpe,  Dears.  &  B.  160,  7 
Cox  C.  C.  214 ;  The  State  v.  McClure,  4 
Blackf.  828;  The  State  v.  Little,  1  Vt. 
331 ;  People  u.  Graves,  6  Parker  C.  C. 
134;  McNamee  v.  People,  81  Mich.  478; 
Commonwealth  v.  Cooler,  10  Pick.  87. 

'  Tate  v.  The  State,  6  Blackf.  110. 

8  Commonwealth  v.  Wellington,  7  Al- 
len, 299 ;  Commonwealth  v.  Viall,  2  Allen, 
612;  Phillips  v.  The  State,  29  Texas,  226. 

•  Commonwealth  p.  Loring,  8  Pick. 
370. 

10  Commonwealth  v.  Slack,  19  Pick.  804. 
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CHAPTER  LVTI. 

SODOMY.1 

§  1018.  Form  of  Indlotment  —  A  consideration  of  this  offence, 
as  stated  in  "  Criminal  Law,"  will  indicate  how  the  indictment 
should  be.  Where  it  is  committed  with  a  man,  an  approved 
form  avers,  that,  at  a  time  and  place,  the  defendant  "  in  and  upon 
one  B,  then  and  there  being,  feloniously  did  make  an  assault,  and 
then  and  there  feloniously,  wickedly,  and  against  the  order  of 
nature,  had  a  venereal  affair  with  the  said  B,  and  then  and  there 
feloniously  carnally  knew  him  the  said  B,  and  then  and  there 
feloniously,  wickedly,  and  against  the  order  of  nature  with  the 
said  B  did  commit  and  perpetrate  that  detestable  and  abominable 
crime  of  buggery,  not  to  be  named  among  Christians."  2  Some 
of  this  is  plainly  surplusage. 

§  1014.  "Against  Form  of  Statute."  —  The  English  precedents 
conclude  "  against  the  form  of  the  statute."  The  statutes  are, 
consecutively,  25  Hen.  8,  c.  6  (afterward  made  perpetual),  9 
Geo.  4,  c.  31,  §  15,  and  24  &  25  Vict.  c.  100,  §  61.  They  do 
little  except  regulate  the  grade  of  the  offence  and  the  punish- 
ment. If  we  assume  that  25  Hen.  8  is  common  law  with  us,8 
still,  in  principle,  the  indictment  with  us,  when  not  drawn  on  a 
statute  of  our  own,  need  not  conclude  against  the  form  of  the 
statute. 

§  1015.  Carnal  Knowledge.  —  "  In  every  indictment  for  this 
offence,  there  must  be  the  words  rem  habuit  veneream  et  camcUiter 
cognovit."  4 

Name  of  Animal.  —  As,  where  the  offence  is  with  a  man,  his 
name  must  be  given  ; 6  so,  where  it  is  with  an  animal,  the  sort  of 

1  For  the  law  of  this  offence,  see  Crim.  ker  C.  C.  200 ;   Rex  v.  Wiseman,  Fort 

Law,  II.  §  1191  et  seq.  91 ;  Rex  v.  Audley,  3  Howell  St.  Tr.  401, 

1  Archb.  Crim.  PI.  &  Et.  10th  Lond.  407. 
ed.  486,  486,  19th  ed.  776.    For  other         *  Crim.  Law,  I.  §  608. 
form*,  see  2  Chit.  Crim.  Law,  48,  49 ;         «  1  Hawk.  P.  C.  Curw.  ed.  p.  867,  §  2. 
Reg.  v.  Allen,  1  Den.  C.  C.  864,  8  Cox         »  Ante,  §  1013. 
C  C.  270;  Lambertson  v.  People,  6  Par- 

477 


§  1018  a  SPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  XII. 

animal  must,  at  least,  be  bo  far  set  out  that  the  act  will  appear 
to  be  of  the  indictable  kind.1  It  has  been  ruled  in  England  suf- 
ficient to  say  "  a  certain  animal  called  a  bitch."  2 

§  1016.  "Buggery,"  —  being  the  statutory  word  in  25  Hen.  8, 
c.  6,  was,  therefore,  deemed  indispensable  in  an  indictment 
thereon.8  If  we  accept  this  statute  as  common  law  with  us,  the 
same  consequence  will  evidently  follow  as  to  our  indictments. 

§  1017.  Insufficient  Form.  —  In  England  it  was  adjudged  too 
indefinite  to  say,  in  an  indictment  against  two,  that  they,  in  a 
certain  open  and  public  place  called,  &c,  frequented  by  divers, 
&c,  unlawfully  met  together  for  the  purpose  and  with  the  intent 
of  committing  with  each  other,  openly,  lewdly,  and  indecently, 
in  the  said  public  place,  divers  nasty,  wicked,  filthy,  lewd, 
beastly,  unnatural,  and  sodomitical  practices,  and  then  and  there 
unlawfully,  wickedly,  openly,  lewdly,  and  indecently  did  commit 
with  each  other,  in  the  sight  of  divers  of  the  liege  subjects,  &c, 
in  the  said  public  place  there  passing,  &c,  divers  such  practices 
as  aforesaid.4 

§  1018.  Evidence. —  Where  this  offence  is  committed  on  a  non- 
consenting  person,  who  becomes  a  witness,  it  appears  that  his 
early  complaints  may  be  shown  in  corroboration,  the  same  as 
those  of  the  injured  woman  in  rape.5  If  such  person  had  con- 
sented, he  would  be  an  accomplice,  whose  testimony  would  for 
this  reason  need  corroboration.  The  defendant's  conduct  and 
admissions  are,  of  course,  competent  against  him.6 

§  1018  a.  Attempt.  —  The  procedure  for  the  attempt  to  com- 
mit sodomy  will  follow  the  rules  stated  under  the  title  Attempt.7 

»  Crlra.  Law,  II.  §  1192.  »  The  State  v.  Groso,  28  La.  An.  962. 

>  Reg.  r.  Allen,  1  Car.  &  K.  496.  *  Commonwealth  v.  Snow,  111  Haas. 

•  Foster,  424;  2  Stark.  Crim.  PL  2d    411. 

ed.  486.  7  And  see,  for  forms  of  indictment,  && 

*  Beg.  v.  Bowed,  8  Q.  B.  180,  2  Gale  2  Chit  Crim.  Law,  60;  Beg.  v.  Allen,  1 
6  D.  6ia  Car.  &  K.  496. 


For  STOLEN  GOODS,  see  Receiving  Stolbjt  Goods. 
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CHAPTER  LV1TI. 

SUBORNATION  OF  PERJURY.1 

§  1019.  Nature  of  Offence.  —  This  is  a  separate  offence  only  in 
name ;  being  in  fact  a  particular  sort  of  perjury,  or,  in  one  form 
or  another,  accessorial  thereto.8  It  is  so  even  when  made  pun- 
ishable by  a  statute.8 

§  1020.  Indlotment.  —  The  principles  regulating  the  indictment 
are  given  under  the  title  Perjury.1  It  must  allege  all  the  several 
elements  constituting,  prima  facie,  the  offence.6 

§  1021.  Offence  committed.  —  The  solicited  perjury  must  be 
actually  committed.6  Hence  the  indictment  must  aver  that  it 
was.7    So  — 

§  1022.  Evidence.  —  This  averment  must  be  proved.8  Nor  is 
the  record  of  the  conviction  of  the  solicited  person  alone  adequate 
against  the  suborner.9  Nor,  again,  can  there  be  a  conviction 
on  such  person's  testimony  to  this  part  of  the  case,  unless  it  is 
corroborated.10 

§  1023.  Hew  Trial.  —  If  the  person  charged  with  the  suborna- 
tion is  tried  and  convicted,  and  then  the  one  charged  with  the 
perjury  is  acquitted,  the  former  will  be  entitled  to  a  new  trial.11 

1  For  the  law  of  this  offence,  see  Crim.  ley,  Trem.  P.  C.  171;   Rex  v.  Hilton, 

Law,  II.  §  1197  et  seq.  Trem.  P.  C.  174. 

•  Ante,  §  938,  039.  *  lb. ;  The  State  v.  Simons,  80  Vt.  620 ; 

•  Commonwealth  v.  Smith,  11  Allen,  United  States  r.  Wilcox,  4  Blatch.  898; 
248,  250,  267.  Stewart  v.  The  State,  22  Ohio  State,  477 

4  For  forms  for  subornation,  see  Archb.  *  Crim.  Law,  II.  §  1056;  ante,  §  988. 

Crim.  PI  &  Et.  10th  Lond.  ed.  675-577,  7  United  States  v.  Wilcox,  4  Blatch. 

19th  ed.  885-887 ;  Watson  v.  The  State,  898. 

6  Texas  Ap.  11,  21;   Commonwealth  9.  8  1  Hawk.  P.  C.  6th  ed.  c.  69,  §  10; 

Smith,  11  Allen,  248.    The  precedents  Archb.  Crim.  PI.  &  Et.  10th  ed.  887. 

in  Tremaine  seem  not  to  be  within  the  *  Rex  v.  Reilly,  1  Leach,  4th  ed.  464. 

modern  definitions  ;  as  see  Rex  v.  Tas-  *•  People  v.  Evans,  40  N.  Y.  1. 

borough,  Trem.  P.  C.  168 ;  Rex  v.  Hick-  u  May  bush  9.  Commonwealth,  20  Qrat 

867. 


For  8UNDAY,  see  Lord's  Dat. 

SWEARING,  see  Blasphemy  ahd  PxorAXXirEsa. 
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CHAPTER  LIX. 

THREATENING  LETTERS   AND  THE  LIKE.1 

• 

§  1024.  Common-law  Offenoe.  —  Though  the  wrongful  acts  with- 
in this  chapter  are  to  some  extent  punishable  by  the  common 
law,2  the  statutory  indictment  is  so  much  more  convenient  and 
effectual  that  the  other  is  seldom  or  never  resorted  to.  There  is 
no  need,  therefore,  to  attempt  a  statement  of  how  the  common- 
law  forms  should  be. 

§  1025.  Statutory  Indlotment  —  The  forms  of  the  statutory  in- 
dictment will  vary  with  the  terms  of  the  particular  enactment  on 
which  it  is  drawn.  Under  7  &  8  Geo.  4,  c.  29,  §  8  (re-enacted, 
with  slight  variations,  in  24  &  25  Vict.  c.  96,  §  44),  making  pun- 
ishable one  who  "  shall  knowingly  send  or  deliver  any  letter  or 
writing  demanding  of  any  person,  with  menaces,  and  without  any 
reasonable  or  probable  cause,  any  chattel,  money,  or  valuable 
security ,"  it  was  an  approved  form  to  say,  that,  at  a  time  and 
place,  the  defendant  "  knowingly  and  feloniously  did  send  to  one 
B  a  certain  letter,  directed  to  the  said  B,  by  the  name  and  de- 
scription of  Mr.  B,  demanding  money  from  the  said  B,  with 
menaces,  and  without  any  reasonable  or  probable  cause;  and 
which  said  letter  is  as  follows,  that  is  to  say,"  &c. ;  setting  it  out 
verbatim.8 

§  1026.  Tenor  or  Substance.  —  It  is  perceived,  that,  within  a 
distinction  already  explained,4  the  letter  in  this  precedent  is  set 

1  For  the  law  of  these  offences,  Bee  Reg.  t>.  Flannery,  Jebb,  243;  Common- 

Crim.  Law,  II.  §  1200  et  seq.  wealth  v.  Murphy,  12  Allen,  449 ;  The 

3  Crim.  Law,  II.  §  1201.  State  v.  Young,  26  Iowa,  122;  Common- 

'  Archb.  Crim.  PI.  &  Ev.  10th  Lond.  wealth  v.  Carpenter,  106  Mass.  16;  Buie 

ed.  606.    For  other  forms  under  Tariona  v.  The  State,  I  Texas  Ap.  58 ;   Biggs  v. 

statutes,  see  Reg.  v.  Braynell,  4  Cox  C.  C.  People,  8  Barb.  647 ;   Reg.  v.  Jones,  2 

402 ;  Rex  v.  Wagstaff,  Hubs.  &  Ry.  898 ;  Cox  C.  C.  484, 1  Den.  C.  C.  218;  Kistler  p. 

Reg.  t>.  Robertson,  Leigh  &  C.  488 ;  Rob-  The  State,  64  Ind.  400.    And  see  Kessler 

inson  v.  Commonwealth,  101  Mass.  27 ;  v.  The  State,  60  Ind.  229  ;  Longley  v. 

Commonwealth  v.  Moulton,   108  Mass.  The  State,  43  Texas,  490. 

807 ;  Rex  v.  Abgood,  2  Car.  &  P.  486 ;  «  Vol.  I.  §  669-663 ;  ante,  §  178,  260, 

Reg.  v.  Carruthers,  1  Cox  C.  C.   188;  403,782,789,790,808,809,915,910. 

480 


■V 


CHAP.  LIX.J  THREATENING  LETTERS,  ETC 


§10296 


out  by  its  tenor,  not  its  mere  substance  ;  and  such  method 
appears  to  have  been  adjudged  essential.1  Assuming  this  view 
to  be  just  in  principle,  it  does  not  follow  that  the  same  form  of 
setting  but  the  written  or  oral  words  would  be  required  under 
every  statute  against  the  employment  of  threats  for  a  wrongful 
purpose.  Therefore  under  some  of  the  statutes  the  substance  of 
the  threat,  or  the  simple  fact  that  the  prohibited  threat  was  made, 
has  been  held  adequate  in  allegation.2 

§  1027.  Terms  of  Statute.  —  The  indictment,  following  the 
terms  of  the  statute,3  must  directly  allege  all  the  several  facts 
which  together  constitute  the  offence.4  Where  they  required 
the  threat  to  be  made  "either  verbally  or  by  any  written  or 
printed  communication,"  it  was  held  that  these  words  could  not 
be  altogether  omitted  from  the  allegations;  because  there  might 
be  a  threat  which  was  not  withjin  any  of  them.5 

§  1028.  intent  —  The  allegation  and  proof  of  the  intent  must 
harmonize ;  as,  if  that  averred  was  to  extort  money,  and  that 
proved  was  to  procure  the  delivering  up  of  a  bill  of  exchange,  the 
proceeding  will  fail.8  The  intent  charged  may  be  inferred  by  the 
jury  from  the  circumstances,  as  in  other  cases.7    And,  — 

§  1029.  Other  instanoes.  —  To  prove  the  intent  and  meaning, 
other  instances  of  like  threats  from  the  defendant  to  the  same 
person,  or  confessions  of  them,  may  be  shown.8 

§  1029  a.  Ambiguous  Language  —  mav  be  explained,  and  the 
jury  are  to  find  its  true  meaning.9 

§  1029  b.  Other  Evidence.  —  The  evidence  may  assume  various 
other  forms,  but  they  need  no  special  explanation.10 


»  Rex  v.  Lloyd,  2  East  P.  C.  1122, 
1124. 

3  Commonwealth  v.  Moulton,  108 
Mass.  807, 808 ;  Commonwealth  v.  Doras, 
108  Mass.  488 ;  Commonwealth  v.  Good- 
win, 122  Mass.  19 ;  The  State  v.  Young, 
26  Iowa,  122 ;  Commonwealth  v.  Murphy, 
12  Allen,  440. 

>  Rex  v.  Abgood,  2  Car.  &  P.  486. 

«  Rex  o.  Dunkley,  1  Moody,  90;  The 
State  v.  Morgan,  3  Heisk.  262;  The  State 
v.  UUman,  6  Minn.  18.  And  see  Gay  v. 
The  State,  3  Texas  Ap.  168. 

*  Robinson  v.  Commonwealth,  101 
Mast.  27,  28. 

«  Rex  v.  Major,  2  East  P.  C.  1124. 

7  Reg.  o.  Coghlan,  4  Fost.  &  F.  816. 

VOL.  II.  81 


And  see  March  v.  The  State,  8  Texas  Ap. 
107 ;  Aycock  v.  The  State,  2  Texas  Ap. 
881. 

8  Rex  v.  Robinson,  2  East  P.  C.  1110, 
1124 ;  Shifflet  v.  Commonwealth,  14  Grat. 
662 ;  Reg.  v.  Cooper,  8  Cox  C.  C.  547 ; 
Aycock  v.  The  State,  2  Texas  Ap.  381 ; 
Thrasher  v.  The  State,  3  Texas  Ap.  281. 
See  Reg.  v.  McDonnell,  5  Cox  C.  C.  163 ; 
Reg.  v.  Kain,  8  Car.  &  P.  187. 

•  Reg.  v.  Hendy,  4  Cox  C.  C.  243; 
Reg.  v.  Carruthers,  1  Cox  C.  C.  138; 
Longley  v.  The  State,  43  Texas,  490. 

10  Commonwealth  v.  Jones,  121  Mass. 
67;  Reg.  v.  Miard,  1  Cox  C.  C.  22; 
Haynie  v.  The  State,  2  Texas  Ap.  168 ; 
Reg.  p.  Kain,  8  Car.  &  P.  187. 
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CHAPTER  LX. 

TREASON.1 

§  1080.  Introduction. 

1081-1085.  The  Indictment 

1086-1089.  The  Evidence. 

1040,1041.  Questions  of  Practice. 

§  1080.  How  Chapter  divided.  —  We  shall  consider,  I.  The  In- 
dictment ;  ft.  The  Evidence ;  III.  Questions  of  Practice. 

I.  The  Indictment 

§  1031.  Form  of  indiotment.  —  The  indictment  sets  out,  in  lan- 
guage technical  to  this  offence,  yet  varying  in  detail  with  the 
special  facts,  the  several  elements  which  in  law  constitute  the 
particular  treason.2 

§  1032.  Overt  Act.  —  One  of  the  most  important  allegations  is 
of  the  overt  act,  —  indispensable  always.8  It  is  common  to 
charge  it,  in  a  case  of  levying  war,  as  an  assembling  of  the 
traitors  arrayed  in  a  warlike  manner.4  Each  particular  thing 
done  by  each  one,  or  a  detail  of  the  evidence,  is  not  required.6 

§  1033.  Names  of  Co-oonaplrators.  —  Where  co-conspirators  are 
necessary  to  the  offence,  —  that  is,  others  than  those  made  de- 
fendants,—  their  names  if  known  should,  by  analogy  to  other 
cases,  it  appears,  be  given.8 

§  1034.  "  Contrary  to  AUegiance."  —  The  wrongful  act  must,  to 
constitute  the  offence,  be  contrary  to  the  defendant's  duty  of 
allegiance.7    Therefore  there  must  be  an  averment  that  it  was  so. 

1  For  the  law  of  this  offence,  see  Crim.         *  Vaughan's  Case,  2  Salk.  684.    See 

Law,  II.  §  1202  et  seq.  Crim  Law,  II.  §  1281-1234. 

*  For   forms   for   levying   war,    see         4  Archb.  at  sap. 
Archb.  Crim.  El.  &  Ev.  10th  Lond.  ed.         '  Foster,  220 ;  Respablica  v.  Carlisle, 

492. 498, 19th  ed.  785 ;  2  Chit.  Crim.  Law,  1  Dall.  86.    See  Rookwood's  Case,  Holt, 

70,  88;  Rex  v.  Hamilton,  Foster,  5;  Reg.  683,  680;  Vaughan's  Case,  supra, 
v.  Darin,  11  Cox  C.  C.  676;  Respablica         *  Ante,  §  998.    But  see  ante,  §  225. 
v.  Carlisle,  1  Dall.  86.    And  see  United         7  Crim.  Law,  II.  §  1286. 
States  v.  Greathouse,  2  Abb.  U.  S.  864. 
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Commonly  this  allegation  is  made  a  part  of  the  conclusion,  but 
probably  its  location  in  the  indictment  would  not  be  deemed 
material.1 
§  1035.  "  Traitor oualy" — we  have  seen  to  be  essential.3 

II.  The  Evidence* 

§  1036.  in  General  —  The  evidence  in  this  offence  follows  in 
general  the  ordinary  rules,  requiring  no  special  explanation  here.8 
As  to  — 

§  1087.  "Two  Witnesses."  —  In  treason  against  the  United 
States,  the  Constitution  forbids  a  conviction  "  unless  on  the  tes- 
timony of  two  witnesses  to  the  same  overt  act,  or  on  confession 
in  open  court ; " '  and,  in  most  or  all  of  our  States,  trials  for 
treason  against  the  State  are  similarly  regulated.  The  English 
statute  of  1  Edw.  6,  c.  12,  §  22,5  had*  simply  required,  where 
there  was  no  plea  of  guilty,  that  the  defendant  should  be  "  ac- 
cused by  two  sufficient  and  lawful  witnesses ; "  under  which  pro- 
vision the  two  were  adequate  though  testifying  to  different  overt 
acts  of  the  same  species  of  treason.  And  so  in  terms  was  7  Will. 
8,  c.  3.6  It  is  perceived  that  the  rule  with  us  is  different. 
Again,  — 

§  1038.  Other  Localities.  —  Within  limits  which  every  intelli- 
gent practitioner  will  understand,  there  may  be  evidence  of 
things  done  in  other  localities  than  the  one  wherein  the  offence 
is  laid.7    So,  — 

Co-conspirators.  —  When  a  conspiring  between  the  defendants, 
or  between  them  and  others,  has  been  proved,8  what  one  did  may 
be  shown  against  the  rest.9 

*  Bex  v.  Cranburae,  13  Howell  St.  Phil.  &  M.  c.  10,  §  11,  and  7  Will.  8,  c.  8, 
Tr.  221,  226-228 ;  Rex  v.  Tucker,  Comb.  §  2.  Rex  v.  Gahagan,  1  Leach,  4th  ed. 
267.    And  see  Hanauer  v.  Doane,  12  Wal.    42. 

847.  '  High  Treason  Case,  J.  Kel.  7,  9 ; 

*  Vol.  I.  §  584.  Stafford's  Case,  T.  Raym.  407  ;  Lowick's 
»  Reg.  v.  Darin,  11  Cox  C.  C.  676;     Case,  Holt,  688;  Rex  v.  Jellias,  1  East 

United  States  v.  Mitchell,  2  Dall.  S48;  P.  C.  180;  Thomas's  Case,  1  Dy.  00  6,  pi. 

United  States  v.  Han  way,  2  WaL  Jr.  189;  68 ;  Rex  v.  Gahagan,  supra ;  Tang's  Case, 

Respublica  v.  Malin,  1  Dall.  88 ;  Home  J.  Kel.  17, 18. 
Tooke's  Case,  1  East  P.  C.  60,  69,  26         *  J.  Kel.  15,  88. 
Howell  St.  Tr.  1 ;  Respublica  v.  Carlisle,         •  Vol.  I.  §  1248/ 
1  Dall.  85 ;  Reg.  v.  Frost,  9  Car.  &  P.  129.         •  Reg.  v.  Brittain,  8  Cox  C.  C.  76 ; 

«  Crim.  Law,  II.  §  1214.  Rex  p.  Stone,  6  T.  R.  527,  1  East  P.  C. 

*  In  connection  with  this,  are  to  be  79,  99 ;  Reg.  v.  Frost,  9  Car.  &  P.  129. 
considered  6  4b  6  Edw.  6,  c.  11, 1 12, 1  &  2  149. 

488 


§  1041  SPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  XTJ. 

§  1089.  Co-defendant  —  A  co-defendant  in  an  indictment  not 
on  trial,  if  not  joined  also  in  the  one  being  tried,  may  testify  for 
the  defendant  in  this  one.1 


III.  Questions  of  Practice. 

§  1040.  Verdlot  —  A  special  finding  that  the  defendant  was 
present  among  traitors,  hallooing,  &c,  jet  silent  as  to  whether 
or  not  he  was  consenting,  will  not  sustain  a  conviction.  The 
omitted  fact  is  indispensable.2 

§  1041.  Money  from  Pocket  —  The  court  will  not  order  the  res- 
toration to  the  prisoner,  before  trial,  of  money  taken  from  him,1 
if  it  constitutes  a  part  of  the  proofs.4 

*  United  States  v.  Hanway,  2  Wal.  Jr.         '  Vol.  I.  §  210-212. 

189.  *  Beg  v.  Frost,  9  Car.  6  P.  129. 

*  Bex  v.  Hoggins,  2  Ld.  Raym,  1674, 
1686. 


For  TRESPASS,  FORCIBLE,  see  Forcible  Trespass. 
UNLICENSED  LIQUOR  SELLING,  see  Stat  Crimea. 
UNLICENSED  LOTTERIES,  see  Stat.  Crimes. 
VERBAL  SLANDER,  see  Libel  avd  Slavdeb. 
VIOLATION  OF  SABBATH,  see  Load's  Dat. 
VOTING,  ILLEGAL,  see  Stat  Crimes. 
WAGER,  see  Stat.  Crimes. 
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CHAPTER  LXI. 

WAT.1 

11042.  Introduction. 
1048-1049.  Indictment  and  Pleading!  for  Nonrepair. 
1050-1063.  Indictment  for  Obstructing. 
1054,1065.  The  Evidence. 
1056,1067.  Questions  of  Practice. 

§  1042.  How  Chapter  divided.  —  We  shall  consider,  I.  The  in- 
dictment and  Pleadings  for  the  Non-repair  of  a  Public  Way ; 
II.  The  Indictment  for  Obstructing  a  Public  Way;  III.  The 
Evidence ;  IV.  Questions  of  Practice. 

I.   The  Indictment  and  Pleading*  for  the  Non-repair  of  a  Public 

Way. 

§  1043.  Form  of  Indictment.  —  Under  the  English  system  of 
public  ways,  complicated  by  prescriptive  duties  which  must  be 
averred  and  proved,  more  of  allegation  may  be  required  than 
under  our  simpler  statutory  provisions.  Under  .either  system,  a 
primarfacie  case  must  be  shown.  If  the  duty  and  the  corporate 
body  whereon  it  rests  are  defined  and  pointed  out  by  public  law, 
on  principle,  they  need  not  be  averred ;  otherwise,  they  must  be. 
Beyond  this,  the  way,  its  insufficient  condition,  and  the  neglect 
of  the  defendant  therein  when  not  appearing  in  the  other  allega- 
tions, all  expanded  into  due  particularity,  must,  with  time  and 
place,  be  set  out.  And  it  is  the  same  of  a  bridge  as  of  the  other 
parts  of  the  way.8    More  particularly,  — 

1  For  the  law  of  the  various  violations  46  N.  H.  156 ;  Reg.  ».  New  Sarum,  7 

of  public  way,  see  Crira.  Law,  II.  1 1264  Q.  B.  941 ;  Reg.  v.  Sainthill,  2  Ld.  Raym. 

et  seq.  1174 ;   Reg.  v.  Waverton,  17  Q.  B.  562 ; 

9  For  forms  and  general  doctrines,  see  Reg.  v.  Midville,  4  Q.  B.  240;  Cumber- 
Arch  b.  Crim.  PI.  &  Ev.  19th  ed.  970 ;  land  v.  Rex,  8  B.  4b  P.  854;  Reg.  v.  Den- 
8  Chit.  Crim.  Law,  677 ;  Rex  v.  Devon,  ton,  Dears.  8,  18  Q.  B.  761,  14  Eng.  L. 
4  B.  &  C.  770  ;  Reg.  v.  Turweston,  16  &  Eq.  124 ;  Commonwealth  v.  Newbury* 
Q.  B.  109;  The  State  v.  Northumberland,  port  Bridge,  9  Pick.  142 :  Commonwealth 
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§  1 044.  Duty  to.  repair.  —  Where  this  is  not  fully  declared  in 
laws  of  which  the  court  takes  judicial  cognizance,  it  must  be 
averred  in  distinct  terms,  disclosing  a  legal  liability.1  And  if 
such  liability  is  different  from  the  common  course  of  custom  or 
law,  —  as,  if  the  defendant  is  a  private  person  or  a  turnpike  cor- 
poration, the  general  duty  of  repair  being  on  the  town  or  county, 
—  the  manner  in  which  it  arose  must  also  be  alleged.2 

§  1045.  Description  of  'Way.8  —  The  books  are  not  in  all  re- 
spects distinct  or  uniform  as  to  what  is  necessary  in  the  descrip- 
tion of  the  way.  But  pretty  plainly  the  width  need  not  be 
stated;4  neither  need  be  the  termini,  nor  the  courses  and  dis- 
tances, though  practically  the  termini  are  often  given.5  If  the 
latter  are  alleged,  they  must,  to  avoid  a  variance,  be  proved.6 
And  other  things  of  this  general  sort,  obvious  to  the  practitioner, 
will  require  attention.7  So  the  origin  of  the  way,  or  the  manner 
of  laying  it  out,  is  not  essential ;  but  the  simple  averment  is  suf- 
ficient, that  it  is  a  public  highway  duly  established.8  In  Eng- 
land, where  there  are  many  sorts  of  public  ways,  it  is  common  to 
say  that  the  one  in  question  is  a  footway,  a  way  for  horses,  or 
the  like ;  but  it  is,  at  least,  doubtful  whether  so  much  particu- 
larity is  necessary,9  and  in  reason  it  would  seem  not  to  be  with 
us.    Yet  this  sort  of  description,  if  made,  must  be  proved.10    A 


0.  Newburyport,  108  Mass.  129 ;  Com- 
monwealth v.  Springfield,  7  Mass.  9; 
The  State  0.  Madison,  63  Maine,  646; 
Commonwealth  0.  Central  Bridge,  12 
Cueh.  242;  Rex  0.  Stonghton,  2  Satind. 
Wm».  ed.  157,  and  see  the  notes. 

*  Rex  0.  Lirerpool,  3  East,  86;  Moore 
v.  The  State,  26  Ala.  88;  Rex  0.  Auckland, 
1  A.  &  E.  744, 1  Moody  &  R.  286 ;  Rex  0. 
St  Pancras,  Peake,  219.  And  see  Rex  0. 
8oarisbrick,  6  A.  &  E.  609,  1  Nev.  &  P. 
682. 

8  Rex  0.  Penderryn,  2  T.  R.  618,  616; 
The  State  v.  New  Jersey  Turnpike,  1 
Harrison,  222;  Reg.  0.  Bucknell,  Holt, 
128 ;  The  State  0.  King,  3  Ire.  411 ;  Reg. 
0.  Haughton,  1  Ellis  &  B.  501, 18  Eng.  L. 
&  Eq.  287 ;  Parkinson  0.  The  State,  2  W. 
Va.  689;  Rex  0.  Machynlleth,  2  B.  &  C. 
166 ;  8.  0.  nom.  Penegoes,  3D.4R.  888. 
See  Byron  0.  The  State,  86  Wis.  813. 

3  And  see  post,  §  1061. 

*  The  State  0.  Madison,  68  Maine,  646. 
Contra,  Rex  0.  All  Saints,  Cas.  temp. 
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Hardw.  106 ;  Rex  v.  Hatfield,  Cas.  temp. 
Hardw.  315. 

5  Commonwealth  0.  Newbury,  2  Pick. 
51;  The  State  0.  Newfane,  12  Vt.  422; 
Rex  0.  Haddock,  Andr.  137, 145. 

6  The  State  0.  Northumberland,  46 
N.  H.  166;  Rex  0.  St.  Weonard's,  6  Car. 
&  P.  582;  Rex  0.  Great  Canfield,  6  Esp. 
136. 

7  Rex  0.  Gamlingay,  1  Leach,  4th  ed. 
628,  3  T.  R.  513 ;  Reg.  0.  Steven  ton,  1 
Car.  &  K.  66 ;  Rex  0.  Harrow,  4  Bar. 
2090 ;  The  State  0.  Dover,  10  N.  H.  894 ; 
Reg.  0.  Botfield,  Car.  &  M.  151. 

8  The  State  0.  Raymond,  7  Fost.  N.  H. 
888;  Aspindall  0.  Brown,  8  T.  R  266; 
Reg.  0.  Turweston,  16  Q.  B.  109. 

»  Rex  0.  Hatfield,  Cas.  temp.  Hardw. 
815.  bee  Alien  u.  Ormond,  8  East,  I ; 
Keg.  0.  Lordsmere.  16  Q.  B.  689;  Reg  0. 
Turweston,  16  Q.  B.  109.  But  see  Reg. 
0.  Sainthill,  2  Ld.  Raym.  1174,  1176. 

i°  Rex  0.  Lyon,  Ryan  &  Moody,  N.  P. 
161 ;  b.  0.  nom.  Rex  0.  Lynn,  1  Car.  &  P. 


CHAP.  LXI.]  WAT.  §  1049 

bridge  in  a  public  way  may  be  described  in  a  like  general 
manner.1 

§  1046.  Place. —  Where,  to  render  the  defendant  liable,  the  way 
must  be  in  a  particular  town  or  other  locality  less  than  the  county, 
such  place  must,  in  addition  to  the  general  venue,  be  averred.2 

§  1047.  Condition.  —  The  condition  of  the  way,  that  it  needs 
repair,  and  where  and  wherein,  must  be  stated,  and  with  reason- 
able particularity.3  Yet,  for  example,  the  number  of  feet  out  of 
repair  in  a  bridge  need  not  be  given.4 

§  1048.  Neglect*  by  Official  Persona, —  required  by  law  to  keep 
public  ways  in  repair,  are  a  species  of  non-feasance  in  office,  the 
principles  regulating  the  procedure  for  which  have  been  already 
considered.6    Some  cases  are  cited  in  a  note.6 

§  1049.  The  Pleading*.  —  In  England,  there  are  defences  to  the 
indictment  for  non-repair  not  permissible  under  not  guilty,  but 
requiring  a  special  plea.7  This  is  so,  for  example,  in  some  cases 
wherein  a  parish,  obligated  "  of  common  right "  to  repair,  would 
defend  itself  by  casting  the  duty  on  another.8  But  defences  of 
the  kinds  liable  to  arise  in  this  country  are,  it  is  believed,  by  the 
English  practice,  allowable  under  not  guilty.9  Certainly,  in  prin- 
ciple, they  are ;  and  our  American  books  disclose  little  if  any 
peculiar  practice  of  this  sort  in  our  courts. 

627 ;  Sex  v.  St  Weonard's,  6  Car.  6  P.  v.  The  State,  17  Texas,  SOS ;  The  State 

679;  The  State   v.  Strong,  26  Maine,  ».  McMurrin,  1  Ind.  44 ;  Dormar  v.  The 

297 ;  Reg.  v.  Sturge,  8  Ellis  &  B.  734.  State,  81  Ark.  49 ;  The  State  v.  Hage- 

1  Reg.  v.  Saintiff,  6  Mod.  266;  The  man,  1  Qreen,  N.  J.  814. 
8tate  v.  Milo,  82  Maine,  67 ;  Reg.  v.  Ad-         T  A  reference  to  some  of  the  cases 

derbury  East,  6  Q.  B.  187.    But  see  Ma-  may  be  convenient ;  bat  not  in  all  of 

lone  v.  The  State,  61  Ala.  66.  them,  where  the  special  plea  was  resorted 

*  Rex  v.  Upton-on-Severn,  6  Car.  &  P.  to,  was  it  even  supposed  to  be  necessary, 
188 ;  Commonwealth  v.  North  Brookfleld,  nor  do  all  represent  the  true  modern  doc- 
8  Pick.  468;  Rex  v.  Spiller,  Styles,  108,  trine.  Rex  v.  Terrel,  Comb.  812;  Reg. 
8  Salt  77.  t>.  Ely,  4  Cox  C.  C.  281 ;  Rex  v.  Bride- 

•  Reg.  v.  Stretford,  2  Ld.  Rayra.  1169;  kirk,  11  East,  804 ;  Reg.  v.  Ashby  Fol- 
The  State  v.  Canterbury,  8  Fost.  N.  H.  rille,  10  Cox  C.  C.  269;  Rex  v.  Hammer- 
196 ;  Rex  v.  Upton-on-8evern,  6  Car.  &  P.  smith,  1  Stark.  867. 

188 ;  The  State  t>.  Milo,  82  Maine,  66  ;  •  Anonymous,  1  Vent.  266,  8  Salk. 

Reg.  v.  Waverton.2Den.ee.  840, 6  Cox  892;  Rex  ».  St.  Andrews,  1  Mod.  112; 

C.  C.  400, 8  Eng.  L.  &  Eq.  844.  Rex  v.  Hornesey,  12  Mod.  13 ;  Rex  v. 

*  Reg.  v.  SainthiU,  2  Ld.  Raym.  1174,  Eastrington,  6A.4K  766,  I  Not.  &  P. 
1176, 1  Salk.  869.  198;  Rex  v.  Nottingham,  2  Lev.  112; 

»  Ante,  |  819  et  seq.  Reg.  v.  Barnoldswick,  4  Q.  B.  499. 

•  Nowlin  t>.  The  8tate,  49  Ala.  41 ;  M  Russ.  Crimes,  6th  Eng.  ed.  497  et 
Massure  v.  The  State,  86  Texas,  877;  seq.;  Rex  v.  Norwich,  1  Stra.  177,181; 
The  State  v.  Mathis,  80  Texas,  606 ;  The  Rex  v.  Taunton,  St  Mary,  8  M.  &  S.  466 ; 
8tate  v.  Forrest,  80  Texas,  608 ;  Sennett  Rax  v.  Brown,  11  Mod.  278. 
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II.  The  Indictment  for  Obstructing  a  Public  Way. 

§  1050.  Form  for  Ob»tractlng.  —  The  indictment  for  this  offence 
avers,  with  due  particularity,  that,  at  a  time  and  place,  in  a  com- 
mon highway  there,  the  defendant  did  things  which  it  specifies 
to  the  obstruction  of  the  way.  If  on  a  statute,  it  covers  also  the 
statutory  terms.  And  in  other  respects  it  conforms  to  the  rules  l 
which  regulate  the  indictment  for  nuisance.2    As  to  — 

§  1051.  Description  ofWay.  —  The  method  is  in  substance  the 
same  as  stated  under  the  last  sub-title.8  The  termini  need  not 
be  given  ; 4  but,  if  given,  they  must  be  proved.6  The  laying  out 
of  the  way  need  not  be  averred,  the  charge  that  it  was  a  public 
highway  being  sufficient.6  Whether  the  name  of  the  street,  if  it 
has  one,  or  other  like  designation,  to  individualize  the  transac- 
tion, is  necessary  to  be  alleged,  like  the  name  of  a  man  or  the 
Bpecies  of  an  animal  injured,  would  seem  to  be  a  question  on 
which  usage  differs.  It  is  required  by  some  of  the  authorities.7 
And  there  is  good  sense  in  this  view.8 

1  Ante,  §  861-867.  Cush.  53 ;  Commonwealth  v.  Knowlton, 

*  For  forms,  and  the  general  doctrine  2  Mass.  530;  The  State  v.  Bell,  6  Port, 

regulating  them,  see  Archb.  Crim.  PI.  &  866  ;  The  State  v.  Bookman,  57  N.  H. 

Ev.  10th  Lond.  ed.  640,  19th  ed.  966;  174;  Reg.  v.  Mutters,  Leigh  &  C.  491,  10 

Thompson  v.  The  State,  20  Ala.  54 ;  The  Cox  CC.8;  Gregory  v.  Commonwealth, 

State  v.  Lemay,  13  Ark.  405 ;  The  State  2  Dana,  417 ;  Commonwealth  v.  Walters, 

*.  Grand  Trunk  Railway,  59  Maine,  189 ;  6  Dana.  290 ;  Commonwealth  v.  Hicks,  7 

The  State  v.  Wentworth,  37  N.  H.  196 ;  Allen,  573 ;  The  State  v.  Mead,  27  Vt. 

Wood  v.  The  State,  5  Ind.  488 ;  The  722 ;   The  State  v.  Tomlinson,  77  N.  C. 

State  v.  Close,  85  Iowa,  570  ;    Rex  v.  628 ;  The  State  v.  Clemens,  88  Iowa,  257 ; 

Baxter,  Trem.  P.  C.  196  ;  Rex  v.  Rns-  The  State  v.  Bacon,  40  Vt.  456 ;  The 

well,  6  B.  &  C.  566  ;   Rex  v.  Russell,  State  v.  Vermont  Central  Railroad,  27 

6  East,  427 ;  Commonwealth  v.  Go  wen,  7  Vt.  108. 

Mass.    378  ;    Commonwealth    v.   Went-  *  Ante,  §  1046. 

worth,  Brightly,  818;  Commonwealth  v.  «  Rex  v.  Haddock,  Andr.  137,  146; 

Goodnow,  117  Mass.  114;  Commonwealth  Rex  v.  Hamond,  1  Stra.  44;  Matthews  v. 

v.  Belding,  18  Met.  10 ;  Rex  v.  Wright,  1  The  State,  26  Ohio  State,  586. 

A  &  E.  434 ;  Commonwealth  v.  Bakeman,  *  Reg.  v.  Botfleld,  Car.  &  M.  151 ;  Reg. 

105  Mass.  58;  Commonwealth  v.  Killian,  v.  Fisher,  8  Car.  &  P.  612. 

109  Mass.  84c ;  Reg.  v.  Burrell,  10  Cox  *  Anderson  v.  The  State,  10  Humph. 

C.  C.  462;  Reg.  v.  Train,  2  B.  &  S.  640;  119;  The  State  v.  Collins,  88  Texas,  189. 

Reg.  v.  Holroyd,  2  Moody  &  R.  889;  1  The  State  v.  Hogan,  81  Misso.  840; 

Commonwealth  v.  Gloucester,  110  Mass.  Cox  v.  The  State,  8  Blackf.  193. 

491 ;  Rex  o.  Harvey,  Trem.  P.  C.  197 ;  *  See  further,  on  the  general  subject 

Rex  v.  H.  P.  Trem.  P.  C.  196  ;  Reg.  v.  of  this  section,  Rex  r.  Downshire,  4  A.  A 

Bradford,  Bell  C.  C.  268, 8  Cox  C.  C.  309 ;  E.  232,  6  Nev.  &  M.  662 ;  Reg.  v.  Sturge, 

Reg.  v.  Hadfleld,  Law  Rep.  1  C  C.  268,  3  Ellis  &  B.  734,  26  Eng.  L.  &  Eq.  171 ; 

11   Cox  C.  C.  674;   Reg.  v.  Betts,  16  The  State  *.  Graham,  15  Rich.  310;  The 

Q.  B.  1022 ;  Commonwealth  v.  Alger,  7  State  o.  Junker,  37  Texas,  478. 
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CHAP.  LXI.]  WAY.  §  1054 

§  1052.  Description  of  Obstruction.  —  The  obstruction  should 
be  set  out  with  reasonable  distinctness,  showing  a  substantial 
interference  with  the  rights  of  the  public.1  If  it  is  an  encroach- 
ment by  a  building,  what  particular  part  was  placed  in  the  way 
need  not  be  stated.2  But  it  is  too  loose  to  say  that  the  defend- 
ant erected  on  the  way  "  a  number  of  wooden  sheds  and  build- 
ings, one  hundred  feet  in  length  and  sixteen  feet  in  breadth.9* 8 
The  length  and  width  of  the  obstruction,  or  part  of  the  way 
obstructed,  need  not  be  averred.*  If  there  is  to  be  an  order  of 
abatement,  the  location  must  be  set  out  within  rules  already 
specified.5  But  otherwise  the  exact  part  of  the  road  need  not  be 
mentioned.6 

§  1053.  Proceedings  other  than  by  Indictment.  —  In  some  of  the 
States,  proceedings  other  than  by  indictment  are  provided  for 
obstructions  to  public  ways.' 

III.  The  Evidence. 

§  1054.  Proof  of  Way.  —  That  a  way  is  commonly  used  by  the 
public  is,  in  general,  prima-facie  evidence  of  its.  being  a  publio 
way  lawfully  established.8  But,  within  familiar  principles,  there 
may  be  qualifications  to  this  doctrine.9    So,  prior  judicial  pro- 

1  The  State  v.  Baker,  68  Ind.  417.  7  Pettinger  v.  People,  20  Mich.  886; 

•  The  State  v.  Atherton,  16  N.  H.  208.     Crosby  w.  Gippa,  19  111.  809;  San  Benito 
3  Commonwealth    v.   Hall,   15  Mass.     v.  Whitesides,  51  Cal.  416 ;  The  State  v. 

240.  "A  certain  impediment,  to  wit,  a  Hayden,  82  Wis.  063. 
large  quantity  of  logs,  sticks,  brushwood,  8  Commonwealth  v.  Hicks,  7  Allen, 
and  dirt,  did  erect  and  cause  to  be  erect-  573 ;  Golahar  v.  Gates,  20  Misso.  230 ; 
ed,"  &c,  is  good.  Thompson  v.  The  Kimbrough  v.  The  State,  10  Humph.  97 ; 
State,  20  Ala.  54.  Mo  Who  iter  v.  The  State,  43  Texas,  660; 
«  The  State  v.  Day,  52  Ind.  488 ;  Rex  Reg.  v.  East  Mark,  11  Q.  B.  877  ;  Reg.  p. 
v  East  Lidford,  Say.  301 ;  Respublica  v.  Chorley,  12  Q.  B.  515 ;  Holleman  o.  Corn- 
Arnold,  8  Yeates,  417.  mon wealth,  2  Va.  Cas.  185 ;  Common- 

•  Ante,  §  860;  Wood  v.  The  State,  5  wealth  v.  Belding,  18  Met.  10.  And  see 
Ind.  438.  And  see  Rex  v.  Knight,  7  B.  &  Shelby  r.  The  State,  10  Humph,  165. 
C.  418,  1  Man.  &  R.  217.  But  this  sort  of  evidence  does  not  sustain 

•  Matthews  v.  The  State,  25  Ohio  an  averment  that  it  is  a  "public  road, 
State,  586.  See  further,  as  to  the  subject  lawfully  established  and  classified  as  a 
of  this  section,  Justice  v.  Commonwealth,  first-class  road."  Meuly  v.  The  State, 
2  Va.  Cas.  171 ;  The  State  v.  Clemens,  38  8  Texas  Ap.  882. 

Iowa,  257 ;  The  State  v.  Portland,  &c.  •  Golahar  v.  Gates,  supra ;  The  State 

Railroad,  58  Maine,  46 ;  The  State  r.  Col-  v.  Strong,  25  Maine,  297 ;  Anderson  v. 

tins,  88  Texas,  189;  The  State  v.  Gra-  The  State,  10  Humph.  119;  The  State  v. 

ham,  15  Rich.  810;  Cox  ».  The  State,  3  Sturdivant,  18  Maine,  60;  The  State  t>. 

Blackf.  193 ;  The  State  v.  Lord,  16  N.  H.  O'Laughlin,  19  Kan.  504.    See  Common- 

867.  wealth  v.  Belding,  13  Met.  10. 
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ceedings,  conclusively  or  presumptively  establishing  the  way,  or 
proving  its  existence,  may  be  shown.1  If  it  has  never  been  used, 
its  existence  cannot  be  proved  by  parol.2 

§  1055.  Other  Questions  —  of  evidence  may  arise,  but  they  in- 
volve no  principles  requiring  special  elucidation.8 

IV.    Questions  of  Practice, 

§  1056.  Sentence  —  Staying  Judgment  —  The  staying  of  judg- 
ment for  the  defendant  to  abate  the  nuisance,  and  the  imposing 
of  a  lighter  sentence  on  his  doing  it  voluntarily,  have  already 
been  explained.4 

§  1057.  Other  Questions.  —  Some  other  questions  of  practice 
have  arisen,  but  either  they  have  found  a  place  in  other  connec- 
tions, or  they  are  not  of  general  interest.  It  is  best,  therefore, 
that  these  discussions  here  close. 


1  Reg.  v.  Hallam,  24  Law  T.  109,  29 
Eng.  L.  &  Eq.  200  ;  Blodget  v.  Rovalton, 
14  Vt.  288 ;  Beg.  v.  Haughton,  1  Ellis  & 
B.  601,  18  Eng.  L.  &  Eq.  287 ;  Rex  v. 
Whitney,  7  Car.  &  I*.  208 ;  Reg.  v.  Hick- 
ling,  7  Q.  B.  880. 

2  Harrington  v.  People,  6  Barb.  607 ; 
The  State  v.  Cardwell,  Busbee,  245.  See 
The  State  v.  Gilmanton,  14  N.  H.  467; 
The  State  v.  Spainhour,  2  Dev.  &  Bat. 
647 ;  Commonwealth  v.  Belding,  18  Met 
10 ;  Thompson  v.  The  State,  20  Ala.  64 ; 
McWhorter  v.  The  State,  48  Texas,  666 ; 
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The  State  v.  Glass,  42  Iowa,  66 ;  Chicago 
v.  Wright,  69  111.  318 ;  Cemetery  Associa- 
tion v.  Meninger,  14  Kan.  812 ;  Mankin 
v.  The  State,  2  Swan,  Tenn.  206. 

>  Sullivan  v.  The  State,  62  Ind.  809 ; 
Commonwealth  t\  Belding,  13  Met  10 ; 
Reg.  v.  Lordsmere,  15  Q.  B.  689. 

«  Ante,  §  870 ;  Rex  0.  Southampton, 
2  Chit  216  ;  Reg.  v.  Clueworth,  Holt, 
839;  Rext>.Loughton,8Smith,576;  Rex 
v.  Lincombe,  2  Chit.  214.  And  see  Rex 
v.  Chedinfold,  Cas.  temp.  Hardw.  169. 
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SUBJECTS    AND    CASES    CITED. 


ALPHABETICAL  INDEX  OF  SUBJECTS 


TO     BOTH    VOLUMES. 


Nora. — The  figures  indicate  the  section,  the  letters  (I.  and  ii.)  the  rolome. 


ABATEMENT,  (See  Plea  m  Abatement.) 

of  nuisance,  how,  ii.  866,  870-872. 
ABBREVIATIONS, 

abolition  of,  in  pleadings,  &c.,  i.  848. 
ABDUCTION, 

in  what  county  indicted,  i.  54. 
ABORTION, 

woman  as  witness  in,  i.  1178. 
•*  ABOUT," 

the  hour,  in  burglary,  alleged  under  word,  ii.  181. 
ABSCONDING,  (See  Escape.) 

by  prisoner,  at  the  trial,  i.  272,  278. 
ABSENT  WITNESS, 

using  former  testimony  of,  i.  1194-1206. 
ABUSE.  (See  Carnal  Abuse.) 

ACCESSORY,  (See  Accessory  and  the  Like.) 

locality  of  the  indictment  against  the,  i.  57,  58. 

at  fact,  how  acts  of,  alleged  in  pleading,  i.  832. 

joining,  in  indictment  against  principal,  i.  467. 

in  mayhem,  ii.  854. 
ACCESSORY  AND  THE  LIKE,  (See  Accessory.) 

General  discussion  of  the  procedure  against,  ii.  1-15. 

division  of  the  subject,  ii.  1. 
The  pleading,  ii.  2-11. 

different  sorts  of  accessories  distinguished,  ii.  2. 

principals  of  first  and  second  degree  distinguished,  ii.  8. 

statutes  and  their  effect,  ii.  4. 

stating  offence  according  to  outward  form — legal  effect,  ii.  5,  6. 

against  principals  of  first  and  second  degree,  ii.  5,  6. 

against  accessories  proper  at  common  low,  ii.  7-10. 

joinder  with  principal,  ii.  7. 

how  indictment  framed,  ii.  8. 
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ACCESSORY  AND  THE  LIKE,— continued. 
accessory  before,  ii.  9. 
accessory  after,  ii.  10. 

how,  where  the  accessory  is  indicted  separately,  ii.  11. 
The  evidence,  ii.  12-15. 
guilt  of  principal,  ii.  12,  13. 
record  of  principal's  conviction,  ii.  12. 
farther  of  evidence  of  principal's  guilt,  ii.  13. 
evidence  against  principal  of  second  degree,  ii.  14. 
principal  and  accessory  as  witnesses  for  and  against  each  other,  ii.  15. 

ACCOMPLICES,  (See  Accessory — Accessory  and  the  Like.) 

as  complainants  before  magistrate*  i.  719. 
General  discussion  of,  as  witnesses,  i.  1156-1172. 

old  doctrine  of  approvers,  i.  1150-1158. 

"  king's  evidence,"  ii.  1158. 

defined,  i.  1159;  competency,  i.  1160. 

how,  by  whom,  and  why,  admitted,  i.  1161-1168. 

what  the  exemptions  of,  and  how,  i.  1164-1168. 

methods  of  making  competent,  i.  1166,  1167. 

weight  of  evidence  of,  and  how  corroborate,  i.  1169,  1170. 

admissible  for  prisoner  as  well  as  against,  i.  1171. 

not  protected  from  criminating  self,  i.  1172. 
ACCUSATION, 

prisoner's  right  to  know  nature  and  cause  of,  i.  88. 

conduct  under,  as  evidence  of  guilt,  i.  1253,  1254. 

admissions  before  and  after,  distinguished,  i.*  1257. 
ACQUITTAL, 

when  court  should  order,  i.  977. 

whether  defendant  pays  costs  after,  i.  1317. 
ACT, 

criminal,  not  in  the  same  locality  with  personal  presence,  i.  53. 

locality  of,  where  part  in  one  county,  part  in  another,  i.  54,  55. 

every,  of  the  transaction,  must  be  proved,  i.  1085. 

also  declarations  accompanying  the  acts,  i.  1085. 

defendant's  acts,  evidence  against  him,  i.  1249. 

done  with  criminal  intent,  when  attempt,  ii.  71. 

of  one  conspirator  as  proof  against  another,  ii.  229. 

ACTING  IN  OFFICE, 

as  proof  of  official  character,  i.  1180, 1131. 

ADDITION, 

doctrine  of,  discussed,  i.  671-675  a. 
quashing  indictment  for  want  of,  i.  772. 

ADDRESSES, 

order  of  the,  to  jury,  and  how,  L  962-964,  967-982  a. 

ADJOURNMENTS, 

of  trial,  i.  966  d. 

how  of,  in  record,  i.  1852. 
ADMISSIONS,  (See  CoiAessions.) 

contradicting  alibi  by  defendant's,  i.  1068. 
otherwise  rebutting,  i.  1069. 
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ADMISSIONS,  —  continued. 

contrary  to  dying  declarations,  i.  1209. 
General  discussion  ofy  as  evidence,  i.  1247-1202. 

ADULTERY, 

when  conviction  for,  on  indictment  for  rape,  i.  419;  ii.  966. 
indictment  for  conspiring  to  charge  with,  ii.  241. 

ADVERBS, 

may  be  sufficient  where  direct  allegation  required,  i.  568. 

AFFIDAVITS, 

for  change  of  venue,  i.  73. 

for  surrender  of  fugitive,  i.  222. 

false,  to  defraud,  indictment  for,  i.  585. 

complaints  before  magistrate  termed,  i.  717. 

for  continuance,  i.  951  a. 

procedure  for  perjury  in,  ii.  910,  note,  911,  912,  921,  988  e. 

AFFINITY, 

what,  disqualifies  to  be  juror,  i.  901. 
when,  ceases  by  death  or  divorce,  L  901. 

AFFRAY, 

right  to  suppress,  by  unofficial  persons,  i.  166;  officers,  i.  188. 
whether  indictment  for,  to  set  out  particulars,  i.  527. 
whether  separate  trials  for,  i.  1028. 
growing  out  of  duel,  ii.  303. 
General  discussion  of  procedure  for,  ii.  16-80. 
elements  of,  and  how  the  indictment,  ii.  16. 
how  specific  the  main  charge  must  be,  ii.  17,  18. 
the  allegation  of  place,  ii.  19. 

of  the  fighting,  ii.  20,  21. 
surplus  allegations,  ii.  22;  a  form  suggested,  ii.  28. 
indictment  for  statutory,  as  prize-fighting,  ii.  24. 
whether,  on  indictment  for,  conviction  of  assault  and  battery,  ii.  26. 
how,  where  two  assault  each  other,  ii.  26. 
evidence,  ii.  27 ;  abettors  of,  are  principals,  ii.  28. 
resulting  in  higher  crime,  ii.  29 ;  kindred  offences,  ii.  80. 

••  AFORESAID," 

to  what  the  word,  refers  in  an  indictment,  i.  612. 

"  AFORETHOUGHT," 

word,  in  indictments  for  murder,  ii.  499,  540-547,  564,  574,  575. 

"AGAINST  HIS  WILL," 

words,  in  indictment  for  forcible  trespass,  ii.  890. 
in  indictment  for  larceny,  ii.  752  a ;  for  rape,  ii.  951 ;  for  robbery, 
ii.  1006. 

»  AGAINST  THE  FORM  OF  THE  STATUTE," 
must  be  repeated  in  each  count,  i.  429. 
in  general  when  to  be  used,  i.  601-605. 
in  champerty  and  maintenance,  ii.  155. 
why  the  indictment  for  murder  does  not  conclude;  ii.  499. 
in  rape,  ii.  950;  in  sodomy,  ii.  1014. 
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"  AGAINST  THE  PEACE," 

words,  when  necessary  in  indictment,  i.  648-662. 
repeated  in  each  count,  i.  429. 
indictment  omitting,  may  be  quashed,  i.  772,  note. 
AGE,  (See  Immature  Age  —  Old  Age.) 

how  allege,  i.  557;  proof  of,  ii.  818. 
how  aver,  in  indictment  for  rape,  &c,  ii.  054. 
for  attempt  to  commit  rape,  ii.  976. 

AGENT, 

how  acts  by,  alleged  in  pleading,  i.  332. 

proof  that  act  was  done  by,  i.  488  d. 
AGGRAVATION, 

allegation  and  proof  of  matter  of,  i.  417-420. 

of  assaults,  ii.  63-64,  658;  homicides,  ii.  541,  563,  564,  &c. 

AIR, 

procedure  in  nuisance  for  rendering,  unwholesome,  ii.  877  o. 

ALIA  ENORMIA.  (See  Other  Wrongs.) 

ALIAS  DICTUS, 

concerning,  in  pleading,  i.  681. 

ALIBI, 

defined,  i.  1061. 
General  discussion  of  the,  i.  1061-1068. 

ALIEN, 

cannot  be  grand  juror,  i.  851,  884;  or  petit,  i.  923. 

half  of  the  jurors  aliens  in  case  of  alien  defendant,  i.  927-930. 

how  take  advantage  of  grand  juror  being,  i.  884. 

ALLEGATION,  (See   Conjunctive   Allegations  —  Disjunctive 

Allegation  —  Written  Allegation.) 
full,  important  to  prisoner,  and  required,  i.  517-519. 
acquitted  by  reason  of  defective,  i.  977. 

ALLEGIANCE.  (See  Contrast  to  Allegiance.) 

"  ALTER," 

word,  in  indictment  for  forgery,  ii.  426. 

ALTERING  AN  INSTRUMENT, 

when  forgery  consists  of,  how  allege  it,  ii.  419. 

ALTERING  SENTENCE,  (See  Amendment.) 

doctrine  as  to,  i.  1298. 
ALTERNATIVE, 

sentence  in  the,  to  fine  or  imprisonment,  i.  1307. 
ALTERNATIVE  CLAUSES, 

indictment  on,  i.  434,  436,  586. 

ALTERNATIVE  EXPRESSIONS,  (See  "  Or.") 

in  general,  i.  585-592. 

in  indictment  for  forgery,  ii.  438-440. 
AMBIGUITY, 

in  indictment,  how,  i.  325,  854-356,  489,  510,  512. 

AMENDMENT,  (See  Altering  Sentence  —  Statutes  of  Jeofails 

and  Amendments  —  Withdrawing  Plea.) 
of  indictments,  whether  at  common  law,  i.  707-710. 
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AMENDMENT, — continued. 

of  indictment,  unconstitutional,  i.  97,  98,  711. 

of  the  plea,  by  withdrawal  and  substitution,  i.  124,  747. 

of  the  complaint,  and  holding  prisoner  during,  i.  234,  721. 

of  the  information,  i.  714,  715. 

statutes  of,  and  jeofails,  i.  705-711. 

of  verdict,  i.  1013. 

of  docket  entries  and  record,  i.  1298,  1341-1845. 

AMICUS  CURLE, 

how  far,  may  be  heard  in  behalf  of  prisoner,  i.  808. 
may  move  to  quash  proceedings,  i.  759. 

»  AND," 

use  of  the  word,  without  "  then  and  there,"  i.  408. 

in  indictment,  when  "or"  in  statute,  i.  484,  586. 

used  in  indictment,  where  law  itself  disjunctive,  i.  585-592. 

ANIMALS.  (See  Wild  Animals.) 

"  ANOTHER," 

whether  the  word,  to  be  used  in  second  count,  i.  430. 

ANOTHER  CRIME,  (See  Crime  — Other  Crime.) 

general  doctrine  as  to  admissibility  of  evidence  of,  i.  1120-1129. 
in  arson,  ii.  53;  burglary,  ii.  153;  cheats  and  false  pretences,  ii.  189; 
conspiracy,  ii.  235;  counterfeiting,  ii.  261,  270;  disorderly  house,  ii. 
279;  disturbing  meetings,  ii.  288;  embezzlement,  ii.  827;  forgery, 
ii.  428,  472;  homicide,  ii.  628;  attempt  to  kill,  ii.  645,  662;  larceny, 
ii.  750;  libel  and  slander,  ii.  801;  malicious  mischief,  ii.  848;  offen- 
sive trades,  ii.  876;  rape,  ii.  966;  receiving  stolen  goods,  ii.  990; 
threatening  letters,  ii.  1029. 

ANSWERING  OVER, 

on  demurrer,  how,  i.  782-786". 
after  plea,  i.  754-757. 

ANTECEDENT, 

to  what,  a  word  will  be  referred,  i.  855,  512. 

APPEAL, 

right  of,  by  constitutional  provisions  securing  jury  trial,  i.  894. 

from  conviction  by  magistrate,  i.  72& 

jury  trial  secured  by,  i.  893. 

clogging,  when  unconstitutional,  i.  894. 

revision  of  cause  by,  i.  1264. 

right  of,  as  to  writ  of  error,  i.  1370. 
APPEARANCE,  (See  Arrest  —  Magistrate.) 

how  defendant's,  secured,  i.  80-34,  225  et  seq.,  265  et  seq. 

APPEARANCE  BOND, 

doctrine  of  the,  discussed,  i.  264-264  e. 

APPROVERS,  (See  Accomplice.) 

old  doctrine  of,  and  statutory  substitute,  i.  1156-1158. 

ARBITRATOR, 

whether,  can  be  juror,  i.  902,  904. 
ARGUE,  (See  Counsel — Trial.) 

right  of  counsel  to,  i.  818. 
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ARGUMENT, 

illegitimate,  not  permitted  counsel,  i.  975  a,  976  ft. 

ARGUMENTATIVE, 

indictment  should  not  be,  i.  508. 

ARRAIGNMENT, 

the,  viewed  as  a  step  in  a  criminal  cause,  i.  87. 
whether,  after  change  of  venue,  i.  74. 
prisoner  to  be  present  at  the,  i.  268. 
General  discussion  of  the,  i.  728-738  b. 
the  several  steps  stated,  i.  728-732. 
necessity  and  waiver  of,  i.  733. 
refusing  or  unable  to  plead,  i.  733  a. 
asking  prisoner  how  he  will  be  tried,  i.  788  b. 

ARRAY, 

challenge  to  the,  considered,  i.  876  et  seq.,  932  a. 

ARREST,  (See  Warrant.) 

the,  a  step  in  a  criminal  cause,  i.  30,  31. 

when  and  how,  by  bail,  i.  249  and  note. 

after  escape,  or  condition  of  pardon  broken,  i.  1882-1385. 

when  bail  has  proved  insufficient,  i-  1386. 

of  prostitutes  as  evidence  of  bawdy-house,  ii.  117. 
General  discussion  of  the  law  and  practice  of,  i.  155-224  b, 

nature  of  subject,  and  order,  stated,  i.  155. 
Manner  of,  and  rights  of  those  arrested  and  arresting,  i.  156-168. 

defined,  i.  156;  what  restraint,  i.  157;  what  besides,  i.  158. 

violence,  breaking  away,  killing,  resisting,  &c,  i.  159-161. 

breaking  from  unlawful,  i.  162. 

how  treat  person  arrested  —  re-arrest,  i.  163. 
The  arrest,  without  warrant,  by  unofficial  persons,  i.  164-172. 

crime  not  to  arrest  one  committing  a  felony  or  treason,  i.  164. 

particulars  as  to  right  of,  for  offence  attempted  or  committed,  i,  165-172. 
The  arrest  without  warrant  by  the  officers  of  the  law,  L  173-184. 

the  right  at  least  as  broad  as  that  of  private  persons,  i.  173. 

by  justices  of  the  peace,  history  of  the  right,  i.  174-178. 

when  warrant  necessary,  i.  179,  180. 

by  sheriffs,  constables,  police  officers,  and  the  like,  i.  181-184. 

conservators  of  the  peace,  i.  181. 

must  arrest  for  past  offence  of  grade  of  felony,  i.  181. 

reasonable  cause  for  suspicion,  i.  182. 

power  of  watchmen  and  beadles,  i.  182. 

crimes  committed  in  presence  of  the  officer,  i.  183. 

statutory  authority  and  local  points,  i.  184  and  note. 
Private  persons  assisting  officer  in  arrest,  i.  185,  186. 

must  act  in  officer's  presence,  i.  186 ;  person  obstructing,  i.  185. 
The  arrest  under  warrant,  i.  187-193.  (See  Warrant.) 

warrant,  return,  jurisdiction,  &c,  i.  187,  188. 

who  serve  warrant,  where,  how,  i.  189-193. 
The  breaking  of  doors  and  the  like,  to  make  an  arrest,  i.  194-207. 

other  than  in  dwelling-house,  i.  194. 

breaking  the  castle,  when,  and  how,  i.  195-205. 

498 


^ 


ALPHABETICAL  INDEX  OF  SUBJECTS.  ABA 

ARREST,  —  continued. 

How  execute  warrant,  time  of,  persons  exempt,  i.  206-207  a. 

method  of,  i.  206 ;  time  of  day,  Sunday,  breach  of  peace,  i.  207. 

persons  exempt ;  as,  foreign  embassador,  member  of  congress,  of  state 
legislature,  married  woman,  i.  207  a. 
The  arrest  of  persons  and  goods  under  search-warrants,  i.  208,  200. 
The  seizing  of  goods  in  other  cases  of  arrest,  i.  210-212. 

right  of  searching  prisoners,  i.  211. 

restoration  by  order  of  court,  i.  212. 
The  disposal  of  the  arrested  person,  i.  213-218. 

by  private  person  without  warrant,  i.  213. 

by  officer  without  warrant,  officer  discharging,  i.  214. 

by  a  watchman,  i.  215;  under  warrant,  i.  216. 

prisoner  before  magistrate  is  still  in  officer's  custody,  i.  217. 

disposal  of  things  taken  on  search-warrant,  i.  218. 
Fugitives  from  justice,  i.  219-224  b. 

general  doctrine,  i.  219. 

between  the  States,  i.  220-223  a. 

between  States,  United  States,  territories,  &c,  i.  223  5. 

under  treaties  with  foreign  nations,  i.  224. 

questions  relating  to  both  kinds  of  surrender,  i.  224  a,  224  b. 

ARREST  OF  JUDGMENT,  (See  Motion  in  Arrest.) 

one  of  the  steps  in  a  criminal  cause,  i.  42. 
when,  for  insufficient  allegation  of  time,  i.  403-405. 
Joinder  of  separate  offences  of  same  nature,  no  objection  in,  i.  484. 
whether,  for  duplicity,  i.  442,  443. 
for  misdoings  of  grand  jury,  i.  887*889. 

on  motion  of  one  joint  defendant  after  conviction  of  all,  i.  1088. 
prisoner  asked  whether  any  thing  to  say  in,  i.  1293. 
General  doctrine  of,  discussed,  i.  1282-1288. 

in  general,  i.  1282;  of  right  or  not,  i.  1283;  when,  i.  1284;  for  what, 

i.    1285;    compared  to  demurrer,   i.   1286;   statutory  restrictions, 

i.  1287;  effect,  i.  1288. 

ARSON,  (See  Arson  and  other  Burnings.) 

when  indictment  must  state  value  of  property,  i.  540,  567. 

indictment  must  set  out  the  ownership  truly,  i.  573. 

"  set  fire  to,"  "  burn,'1  in  indictment  on  statute,  i.  618;  ii.  46,  47. 
ARSON  AND  OTHER  BURNINGS,  (See  Arson.) 

General  discussion  of  the  procedure,  ii.  31-53. 

in  general  of  the  allegations  and  proofs,  ii.  81,  32. 
The  indictment,  ii.  33-49. 

form,  ii.  33;  "house,"  "  dwelling-house,"  statutory  terms,  ii.  84,  85. 

allegation  of  ownership,  ii.  36-39. 

human  being  in  house,  ii.  40. 

place,  ii.  41 ;  intent,  ii.  42-45  a. 

how  set  forth  the  burning,  ii.  46,  47. 

value,  ii.  48;  degrees,  ii.  488. 

when  one  offence,  when  more,  ii.  48  b;  attempts,  ii.  49. 
The  evidence,  ii.  50-53. 

of  intent,  ii.  50 ;  intent  in  attempts,  ii.  51. 

view  —  what  for  jury,  ii.  52. 
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ARSON  AND  OTHER  BURNINGS,—  continued. 

confessions,  threats,  circumstantial,  another  crime,  ii.  58. 

"  AS  FOLLOWS," 

meaning  of  the  words,  in  indictment,  i.  559. 

ASSAULT,  (See  Assault  and  Battert.) 

aggravations  enhancing  punishment  must  be  alleged,  i.  82;  ii.  570. 

use  of  "  then  and  there"  in  indictment  for,  i.  411,  418. 

on  more  persons  than  one,  charged  in  one  count,  i.  487. 

by  more  persons  than  one,  i.  487. 

joinder  of  defendants  in  indictments  for,  i.  469. 

surplusage  in  indictment  for,  i.  481,  note. 

indictment  allege  name  of  person  injured,  i.  548. 

how  indictment  "  not  amounting  to  intent,"  &c,  i.  617. 

joint,  how  charge,  ii.  6  a. 

word,  whether  necessary  in  indictment  for,  ii.  57. 

with  intent  to  kill,  how,  ii.  77-79;  other  aggravated,  ii.  80-85. 

allegation  of,  in  indictmeut«for  attempt  to  commit  rape,  ii.  82. 

with  intent  to  rob,  indictment  for,  ii.  84,  85. 

allegation  of,  on  indictment  for  disturbing  meeting,  ii.  297. 

growing  out  of  duel,  ii.  803. 

allegation  of,  in  indictment  for  false  imprisonment,  ii.  366. 

alleging,  in  homicide,  iL  512;  word,  not  necessary,  ii.  513. 

how  as  to  allegation  of,  in  indictment  for  murder  by  poison,  ii.  554. 

for  assault  with  intent  to  poison  what,  ii.  646. 

allegation  of,  in  indictment  for  kidnapping,  ii.  692. 

included  in  a  maim,  ii.  859 ;  in  indictment  for  rape,  iL  955. 

allegation  of,  in  indictment  for  riot,  ii.  993,  994. 

conviction. for,  on  indictment  for  riot,  ii.  1000. 

with  intent  to  kill  —  the  procedure,  ii.  651-659. 

upon  an  officer  —  the  procedure  discussed,  ii.  881-886. 

ASSAULT  AND  BATTERY,  (See  Assault— Battery.) 

how  alleged  in  indictment  for  false  imprisonment,  i.  438,  note. 

joining  several  offences  of,  in  one  indictment,  i.  452. 

whether  conviction  of,  on  indictment  for  affray,  ii.  25. 

committed  by  two  persons  on  each  other,  ii.  26. 

with  intent  to  kill,  procedure  for,  ii.  651-054. 
General  discussion  of  the  procedure,  ii.  54-70  a. 
The  indictment  for  simple,  ii.  55-62. 

forms,  ii.  55,  56;  " other  wrongs,"  "  assault,"  "damage,"  uthen  and 
there,"  ii.  57;  "  wilfully,"  "  maliciously,"  ii.  58. 

where  the  indictment  is  against  more  than  one,  ii.  59. 

charging  the  assault  upon  more  than  one,  ii.  60. 

where  two  persons  assault  each  other,  ii.  61. 

how,  as  to  showing  that  the  person  assaulted  was  living,  ii.  62. 
The  indictment  for  aggravated,  ii.  63-64. 

degrees  of,  single  count,  ii.  63. 

leading  rules  as  to  allegation,  ii.  63  a ;  illustrations,  ii.  64. 
The  evidence,  ii.  65-70  a. 

name  and  character  of  assaulted  person,  weapon,  wound,  ii.  65. 

presumptions,  loaded  pistol,  husband  and  wife,  ii.  66. 

intent,  declaration  of  purpose,  hate,  prior  intercourse,  ii.  67. 
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ASSAULT  AND  BATTERY,  —  continued. 

defendant's  character,  declarations  of  third  persons,  &c.,  ii.  68. 

wife  testifying  against  husband,  &o.,  ii.  69. 

presumptions  as  to  chastisement,  parent  and  child,  &c,  ii.  70. 

what  for  court,  for  jury,  ii.  70  a. 
ASSIGNMENT  OF  ERRORS, 

how,  i.  1371. 

ASSUMING.  (See  Officer.) 

"  AT," 

equivalent  of  "  in,"  in  allegation,  i.  378. 
ATTAINDER, 

constitutional  guaranty  against,  i.  86. 
ATTEMPT,  (See  Homicide  — Solicitation;  also,  the  title  of  each 

other  offence  to  commit  which  the  attempt  is  made.) 

in  what  county  the  indictment  for,  i.  57. 

indictment  referring  to  antecedent  count  in,  i.  481. 

duplicity  in  laying,  i.  437 ;  ii.  93. 

to  kill,  how  closely  indictment  follows  statute,  i.  613. 

to  commit  arson,  how  indictment,  ii.  49;  proof  of,  ii.  51. 

word,  in  indictment  for  the,  ii.  80. 
*  procedure  for  the,  in  false  pretence  cases,  ii.  194-196. 

sufficient  act,  in  embracery,  ii.  347. 

to  commit  homicide,  procedure  for,  ii.  643-663. 

to  commit  perjury,  how,  ii.  938,  989;  rape,  ii.  976-979. 
General  discussion  of  the  procedure,  ii.  71-97. 

what  is  an  —  scope  of  the  doctrine  explained,  ii.  71,  72. 

how  this  discussion  divided,  ii.  73. 
Solicitations  to  crime,  being  one  form  of  the  attempt,  ii.  74-76. 

how  specific  the  indictment,  ii.  74,  75. 

how  in  subornation  of  perjury,  ii.  75. 

*  'solicit,"  "endeavor  to  seduce,"  ii.  75,  76. 

how  the  indictment  for  attempting  to  seduce  from  service,  ii.  76. 
Committing  lower  crime  intending  higher,  ii.  77-85. 

how  the  indictment,  ii.  77 ;  allege  what  two  things,  ii.  78. 

conforming  to  statute,  various  questions,  ii.  79,  80,  83. 

assault  intending  felony,  various  questions,  ii.  81-85. 
Other  act  done  with  intent  to  commit  a  particular  crime,  ii.  86-98* 

general  view,  ii.  86. 

indictment  for  attempting  to  steal  in  dwelling-house,  ii.  87. 

discussion  of  this  indictment,  ii.  88  et  seq. 

indictment  for  attempted  pocket-picking,  ii.  89 ;  maiming,  ii.  90. 

these  indictments  discussed,  ii.  88-92. 

more  crimes  than  one  intended  —  duplicity,  ii.  93. 
The  evidence,  ii.  94-97. 

husband  attempting  to  kill  seducer  of  wife,  ii.  95. 

presumption  of  gun  being  loaded,  ii.  96. 

presumptions  as  to  probable  consequences,  intent,  ii.  97. 
ATTORNEY,  (See  Attorney- General  —  Counsel  for  Dwknjv. 

ant  —  Prosecuting  Officer.) 

may  honorably  defend  those  who  are  really  guilty,  i.  94. 

when  the  prisoner  may  plead  by,  i.  268  et  seq. 
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ATTORNEY,  —  continued. 

presence  at  trial  in  place  of  prisoner,  i.  270,  271. 

ATTORNEY-GENERAL,  (See  Prosecuting  Officer.) 

power  of,  to  file  criminal  informations,  i.  141-144. 
how  employed  for  the  defence,  i.  300-302. 

"  AUTHORITY."  (See  "  One  in  Authority.") 

AUTREFOIS  ACQUIT.  (See  Former  Jeopardy.) 

is  a  plea  in  bar,  i.  742. 
pleading  over  after,  i.  753-755. 
plea  of,  discussed,  i.  808-817. 

AUTREFOIS  ATTAINT, 
is  a  plea  in  bar,  i  742. 
plea  of,  not  now  available,  L  806. 

AUTREFOIS  CONVICT,  (See  Former  Jeopardy.) 

is  a  plea  in  bar,  i.  742. 
the  order  of  trial  upon,  i.  752-754. 
pleading  oyer  after,  i.  753-755. 
plea  of,  discussed,  i.  808-817. 

AVAILABLE, 

every  right  to  be  made,  i.  113-116. 

AVERMENT,         (See  Indictment — Needless  Averments — Order 

Substantial  Averments.) 
quashing  indictment  for  material,  omitted,  i.  772. 


BAD  COUNTS,  (See  Counts.) 

quashing,  i.  764. 
as  affecting  the  sentence,  i.  1332,  1963. 

BAD  ENGLISH,  (See  Grammar  —  Spelling  —  Ungrammatical.) 

effect  of,  in  indictment,  i.  354. 

BAIL,  (See  Affidavit  —  Insufficient  Bail.) 

pending  proceeding  before  magistrate,  i.  234  a. 

liability  of,  during  trial,  i.  052  a. 

accomplice  not  admitted  to,  i.  1168. 

giving  straw,  as  evidence  of  guilt,  i.  1250. 

whether  rearrest  after  insufficient,  i.  1386. 

bringing  person  on  habeas  corpus  for,  i  1407. 
General  discussion  of  law  and  practice  of,  i.  247-264  n. 
Nature  of,  and  how  principal  and  sureties  related,  i.  248-250. 

defined,  and  distinguished  from  mainprise,  i.  248. 

powers  of,  i.  249;  surrender,  &c.  i.  250. 
When  and  before  whom  given,  i.  251-263  a. 

before  what  officer  or  court,  i.  251;  in  what  cases,  i.  252. 

before  or  after  verdict  or  sentence,  compared,  i.  252-254. 

in  treason  and  felony,  i.  255,  257 ;  all  offences,  i.  256. 

on  what  principles  granted  or  refused,  i.  256-260. 

constitutional  and  statutory  modifications,  i.  261,  262. 

refused,  second  application,  asked  of  two  courts,  i.  263. 

rearrest  after  forfeited,  after  insufficient,  &c.  i.  263  a. 
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BAIL,  —  continued. 

The  forms  of,  i.  264-264  e. 

money,  recognizance,  bond,  i.  264. 

form  and  law  of  recognizance  to  correspond,  i.  264  a,  264  6. 

as  to  time  and  place  of  appearance,  i.  264  6. 

description  of  offence,  i.  264  b. 

binding  principal,  married  women,  infants,  i.  264  c. 

joint,  several,  how  many  bound,  &c.  i.  264  d, 

returning  and  estreating  recognizance,  i.  264  e. 
Charging,  discharging,  relieving,  &c.  sureties,  i.  264 /-2 64  n. 

calling,  &c.  i.  264/*;  respite,  i.  264  g;  mitigating  forfeiture^  i.  264  A. 

sickness,  another  arrest,  and  other  impossibilities  excusing  appearance, 
i.  264  t. 

particular  terms  of  recognizance,  i.  264/;  indictment  bad,  i.  264  k. 

discharging,  &c.  recognizance,  i.  264  / ;  suing,  i.  264  m. 

recognizance  to  keep  the  peace,  i.  264  n. 

BANK-BILLS,  (See  Forgery  —  Possession.) 

term,  synonymous  with  "  bank-notes/'  ii.  450. 

indictment  for  having  fictitious,  i.  523. 

how  describe,  in  indictment  for  larceny,  ii.  732,  736. 

in  forgery,  whether  set  out  name  of  State,  ii.  409. 

proof  of,  being  forgeries,  ii.  459  a. 
General  discussion  of  procedure  for  forging  and  uttering  forged ,  ii.  445-460. 

how  the  indictment,  ii.  445;  for  altering,  ii.  446;  uttering,  ii.  447. 

purport  clause,  "  promissory  note,"  "  bank-bill,"   "  knowingly,"  ii. 
448-451. 

name  of  person  to  whom  uttered,  ii.  452;  "  utter,"  &c.  ii.  453. 

existence  and  incorporation  of  the  bank,  ii.  454-458. 

explanatory  allegations,  legal  efficacy,  ii.  459. 

proving  the  bill  to  be  forged,  ii.  459  a. 

circulate,  believed  genuine,  "  utter  or  tender,"  variance,  ii.  460. 
General  discussion  of  the  procedure  for  possessing  forged,  with  intent  to  pass, 
ii.  461-469. 

indictment  statutory,  ii.  461;  form,  ii.  463. 

tenor,  ii.  462;  person  to  be  defrauded,  ii.  463. 

following  statute,  "  as  true,"  ii.  464. 

beyond  statute,  knowledge  of  the  forgery,  ii.  465. 

pass  where,  "  circulate  as  currency,"  ii.  466. 

numbers,  proof  of  intent,  existence  of  bank,  ii.  467-469. 

»  BANK-NOTE," 

word,  in  indictment  for  larceny,  ii.  732. 

BANK  OFFICERS, 

as  witnesses  in  forgery,  ii.  481. 

BANKERS,  (See  Embezzlement.) 

the  procedure  against,  for  embezzlement,  ii.  888-842. 

BANKRUPTCY, 

in  what  county  indict,  i.  53. 
fine  not  provable  in,  i.  1304. 

"  BARILLA," 

word,  sufficient  in  larceny,  ii.  701. 
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BARRATRY,  (See  Common  Barrator.) 

whether  several  can  be  joined  in  indictment  for,  1.  470. 
indictment  for,  how  minute,  i.  494. 

conclusion  u  to  common  nuisance  "  in  indictment  for,  ii.  101,  863. 
General  discussion  of  the  procedure,  ii.  98-103. 

BASTARD, 

name  of,  considered,  i.  686;  ii.  607,  508. 
concealing  death  of  —  number  of  defendants,  i.  465. 

BASTARDY, 

indictment  for  conspiring  to  charge  with,  how,  ii.  241. 

BATTERY,  (See  Assault  and  Battery.) 

count  may  charge  a,  of  more  persons  than  one,  i.  437. 

alleging,  in  indictment  for  homicide,  ii.  512. 

when  allegation  of,  necessary  in  assault  with  intent,  ii.  658. 

BAWDY  HOUSE,  (See  Common  Bawdy  House  —  Letting  House.) 

words,  in  indictment  for  keeping,  ii.  106. 
General  discussion  of  procedure  for  nuisance  of  ii.  105-111. 
The  indictment,  ii.  105-111. 

form  of  the  indictment,  ii.  105. 

words  " disorderly  house,"  —  "bawdy  house,"  ii.  106. 

combination  of  forms,  duplicity,  ii.  106. 

names  of  frequenters,  and  instances  of  bawdry,  ii.  107. 

for  lucre,  indorsement  of  prosecutor's  name,  &c.  ii.  108. 

husband  and  wife — joinder,  ii.  109,  110. 

distinct  transactions  —  "  separaliter,"  ii.  110. 

allegation  and  proof  of  the  locality,  ii.  111. 
The  evidence,  ii.  112-118. 

general  repute  of  house,  reputation  of  frequenters,  &c.  ii.  112-116. 

arrests  in  house,  procuring  women,  refusal  to  testify,  ii.  117. 

proof  of  defendant  being  keeper,  of  his  knowledge  of  the  bawdry,  iL 
118. 
The  letting  of  the  house  for  bawdry,  ii.  119-122. 

"  BEAT," 

meaning  of  the  word,  i.  356. 

"  BEING," 

effect  of  the  word,  as  to  allegation  of  time,  i.  410. 

same,  as  to  allegation  of  age,  i.  557. 
BELIEF.  (See  Opinion.) 

BENCH  WARRANT, 

arrest  on,  after  indictment  found,  i  869  a* 

BENEFIT  OF  CLERGY, 

declinatory  plea  of,  i.  787. 

BEST  EVIDENCE, 

doctrine  of,  stated,  i.  1080,  1081. 

BESTIALITY.  (See  Sodomy.) 

BETWEEN  TWO  DAYS, 

alleging  offence  as,  i.  396. 

BIAS, 

as  disqualification  to  be  juror,  i.  901,  903-906. 
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BILL  OF  ATTAINDER, 

what,  constitutional  provision  forbidding,  L  80. 

BILL  OF  EXCHANGE, 

procedure  for  forging,  &c.  ii.  470-472. 

BILL  OF  PARTICULARS, 

doctrine  and  practice  of,  discussed,  i.  643-646. 
in  prosecution  for  barratry,  ii.  100. 

for  being  common  scold,  ii.  201. 

for  conspiracy,  ii.  209 ;  for  nuisance,  ii.  878. 

BINDING  OVER,  (See  Commitment  —  Complaint  beforb  Magis 

trate  —  Courts  of  Record  —  Justice  of  Peace.) 
General  discussion  of  the,  before  magistrate,  tec.  i.  225-239  a. 
holding  for  trial,  conservators  of  peace,  &c.  i.  225. 
by  what  official  persons,  i.  226. 

magistrate's  warrant  and  its  form  and  contents,  i.  227,  228,  285. 
by  judges,  mayors,  coroners,  &c.  i.  229-229  b. 
the  proceedings  before  inferior  magistrates,  i.  280-289. 
necessity  of  these  proceedings,  L  289  a. 

BLASPHEMY, 

disturbing  peace  by,  how  allege,  i.  557. 
general  discussion  of  procedure  for,  ii.  128-125. 

BLOOD  STAINS, 

proof  concerning,  ii.  631. 

BODILY  SUFFERINGS, 

complaints  of,  as  evidence,  ii.  626. 

BODY, 

proceed  against  the,  to  collect  fine,  i.  1801, 1802;  costs,  i.  1821* 
to  enforce  abatement  of  nuisance,  ii.  871. 

BOND.  (See  Appearance  Bond.) 

BOOKS, 

whether  and  when  read,  to  jury,  i.  1180. 

jury  taking,  when  retiring  to  deliberate,  i.  982  a  ;  ii.  686. 

not  to  be  brought  by  officer  to  jury  room,  i.  998  a. 

experts  may  give  evidence  from,  ii.  686. 

BOOKS  OF  RECORD.  (See  Record.) 

"  BRAWLER."  (See  "  Common  Brawler.") 

BREACH  OF  DUTY, 

can  allege,  in  disjunctive,  i.  591. 

BREACH  OF  PEACE, 

what  is,  i.  207. 
BREAKING  DOORS, 

to  make  arrest,  i.  194  et  seq. 

BREAKING  AND  ENTERING, 

allegation  and  proof  of,  in  burglary,  ii.  140,  141. 
.  BREAKINGS,  (See  Burglary.) 

various  criminal,  procedure  for,  discussed,  ii.  128-158. 
BRIBERY, 

locality  of  the  crime  of ,  i.  61. 

of  witness,  as  evidence  of  guilt,  L  1251. 
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BRIBERY,  —  continued. 

indictment  for  the  attempt  need  not  mention  sum  offered,  iL  75. 
the  procedure  for,  discussed,  ii.  126,  127. 

"  BUGGERY,"  (See  Sodomy.) 

word,  in  indictment  for  sodomy,  ii.  1016. 

"BUILDING," 

word,  in  indictment  for  compound  larceny,  iL  770* 

BURDEN  OF  PROOF, 

on  plea  of  former  jeopardy,  i.  816. 

doctrine  of,  in  criminal  causes,  i.  1048*1051. 

not  affected  by  alibi,  i.  1061,  1066. 

statutes  changing  the,  i.  1090. 

on  defendant,  preponderance  of  evidence,  i.  1095. 

presumption  of  innocence  keeps  the,  on  State,  i.  1104. 

how,  in  homicide,  ii.  598-608. 

as  to  insanity,  ii.  669-675. 

BURGLARY, 

aggravations  of,  which  enhance  the  punishment  must  be  alleged,  L  88. 

joining  counts  for  larceny  with  counts  for,  i.  423. 

count  for,  may  charge  larceny  actually  committed,  i.  439,  449. 

variance  as  to  intent,  i.  488  e,  521,  note;  ii.  146,  147. 

description  of  place  of,  in  indictment,  i.  573. 

indictment  to  say  "  dwelling-house,"  not  house,  i.  573;  ii.  155. 

possession  of  stolen  goods  as  evidence  in,  ii.  152,  747. 
General  discussion  of  procedure  for,  and  other  breakings,  ii.  128-153. 
The  indictment,  general  views,  ii.  129-130  a. 

for  statutory  attempts,  ii.  130  a. 
The  allegation  and  proof  of  time,  ii.  131-134. 

day  of  month,  hour,  night,  ii.  131-133. 

day-time,  ii.  133  a;  proof  of  night,  ii.  134. 
The  Allegation  and  proof  of  place,  ii.  135,  136. 

vill,  &c.,  M dwelling-house,"  ii.  135;  "shop,"  "office,"  &c.  iL  136. 
The  allegation  and  proof  of  ownership,  ii.  137-139. 
The  same  of  the  breaking  and  entering,  ii.  140,  141. 
The  allegation  and  proof  of  the  intent,  ii.  142-150. 
Further  of  the  evidence,  ii.  151-153. 

BURIAL.  (See  Sepulture.) 

"BURN," 

word,  in  indictment  for  arson,  ii.  46,  47. 

BURNING  BUILDINGS.  (See  Arson  and  other  Burkinob.) 

BURNINGS, 

procedure  for  various  forms  of,  ii.  33-58. 
"  BY  COLOR  OF  OFFICE," 

words,  in  an  indictment  for  extortion,  iL  357,  358. 
"  BY  FORCE," 

words,  in  indictment  for  carnal  ravishment,  ii.  959. 
BY-LAW, 

action  on,  not  criminal,  i.  892. 
BY-STANDER, 

how,  to  aid  in  arrests,  i.  185, 186.  v 
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CAPIAS  PRO  FINE, 

issued  to  enforce  payment  of  fine,  i.  1302. 
practice  as  to,  i.  275,  note,  1302. 

CAPITAL  CASES, 

care  of  jury  in,  i.  995. 
concerning  the  sentence  in,  i.  1311. 

CAPITAL  PUNISHMENT,  (See  Execution  of  Sentence.) 

when  scruples  as  to,  disqualify  to  be  juror,  i.  918. 
how  sentence  to,  i.  1311;  how  executed,  i.  1336. 

CAPTION, 

of  the  indictment,  law  and  practice  as  to,  i.  653-668. 
•  amendments  of  the,  i.  708;  defective,  reached  on  motion  to  quash,  i.  765. 

CARET, 

in  indictment,  i.  338. 

CARNAL  ABUSE,  (See  Rape.) 

procedure  for,  ii.  960. 

CARNAL  KNOWLEDGE, 

allegation  of,  in  rape,  ii.  958;  in  sodomy,  ii.  1015. 

CARRIER.  (See  Common  Carrier.) 

CARRYING  GUN, 

indictment  for,  how,  i.  588. 

CASE  RESERVED, 

revision  of  cause  by,  i.  1266. 

"  CATTLE," 

word,  too  general  in  allegation,  i.  568-570,  619. 

CERTAINTY, 

in  pleading,  explained,  i.  323-328,  506-516  a,  745. 
how,  in  description  of  goods,  &c.  i.  575,  576. 
doctrine  of,  in  sentence,  i.  1297. 

CERTIFICATE  OF  DISAGREEMENT, 

from  Circuit  Court  to  Supreme,  i.  1365. 

CERTIFYING  RECOGNIZANCE, 
doctrine  of,  L  264  t. 

CERTIORARI.  (See  Writ  of  Certiorari.) 

CHALLENGE, 

of  grand  jurors,  &c.   i.  875-881. 

of  petit  jurors,  explained,  i.  932  a-945,  947,  949. 

peremptory,  the  law  of,  stated,  i.  935-945. 

to  the  array,  and  to  the  polls,  distinguished,  i.  876  et  seq. 

for  principal  cause  distinguished  from,  to  the  favor,  L  905. 

to  the  favor,  law  of,  considered,  i.  903  et  seq. 

of  jury  on  joint  trials,  i.  1027-1030. 

CHALLENGE  TO  FIGHT,  (See  Duelling.) 

procedure  for,  duelling,  ii.  304  et  seq. 
procedure  for  provoking  a,  ii.  310. 

CHAMPERTY,  (See  Common  Chamtbrtor.) 

procedure  for,  discussed,  ii.  154-156. 
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CHANCE, 

verdict  decided  by,  illegal,  i.  908  a. 

CHAPEL, 

procedure  for  larceny  from,  iL  777. 

CHARACTER, 

how  distinguished  from  reputation,  i.  1117. 

of  defendant,  how,  as  evidence,  i.  1112-1119. 

of  witness,  doctrine  applied  to  testifying  defendant,  L  1186* 

bad,  competent  against  dying^declarationB,  i.  1209. 

of  defendant  in  assault  and  battery,  ii.  68;  in  homicide,  ii.  628. 

of  frequenters  of  bawdy  house  as  evidence,  ii.  112  et  seq. 

of  deceased  as  evidence  in  homicide,  iL  609-610. 
CHARGE, 

of  judge  to  jury,  considered,  i.  976-982. 

CHARGING  BAIL, 

doctrine  of,  L  264 /-264  n. 

CHATTELS, 

how  indictment  describe,  i.  575 ;  (and  see  under  titles  Labcbnt  and 
some  others.) 
CHEAT,  (See  Cheats  and  False  Pretences  —  False  Weight* 

and  Measures.) 

how  indictment  for  conspiracy  to,  i.  516;  ii.  207-220,  286. 
to  defraud  the  public,  ii.  243. 

CHEATS  AND  FALSE  PRETENCES,  (See  Cheat— False  Pre- 

tences.) 
General  discussion  of  the  procedure,  ii.  167-198. 
explanation  —  order  of  discussion,  ii.  157. 
Indictment  for  the  common-law  cheat,  ii.  158-161. 
how  and  how  specific,  ii.  158,  159. 
«« common  cheat,"  ii.  160;  variance,  ii.  161. 
Indictment  for  the  statutory  offence,  ii.  162-186. 
how,  in  general,  ii.  162. 
particular  words  discussed,  ii.  168,  164. 
rules  for  the  indictment;  namely,  — 
must  specify  the  pretences,  ii.  165-167. 
must  negative  the  pretences,  ii.  168,  169. 
need  not  set  forth  all  pretences  used,  ii.  170. 
proof  need  not  cover  all  alleged,  ii.  171. 
must  allege  that  defendant  knew  pretences  false,  ii  172. 
must  state  what  was  obtained,  and  from  whom,  ii.  173,  174. 
must  connect  pretences  with  accomplished  fraud,  ii.  175,  176. 
when  must  allege  value  of  property  obtained,  ii.  177. 
need  not  state  exact  words  of  the  pretence,  ii.  178. 
must  follow  terms  of  statute,  ii.  179-182. 
must  not  create  variance  between  it  and  proof,  ii.  183,  184* 
how  as  to  alleging  a  larceny,  ii.  185. 
whole  structure  to  be  considered,  ii.  186. 
The  evidence,  ii.  187-193. 
variance — lost  writing,  &c.  ii.  187, 188. 
means  —  thing  obtained,  ii.  188. 
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CHEATS  AND  .FALSE  PRETENCES,  —  continued. 

plans  to  entrap — writing — parol,  ii.  189;  the  intent,  ii.  190. 

falsity  of  the  pretences,  their  effect,  ii.  191, 192. 

injured  person  as  witness,  ii.  192. 

representations  by  third  persons,  ii.  193. 
Attempts,  ii.  194-196. 
Questions  of  practice,  ii.  197,  198. 

locality  of  the  offence,  ii.  197. 

restitution  of  the  property,  ii.  198. 

CHILD, 

kidnapped,  affection  of,  as  evidence,  ii.  695. 

CHILD  MURDER,  (See  Homicide.) 

how  minute  the  allegations  of  the  indictment,  i.  627. 

CHOICE  OF  PROCEEDINGS, 

some  views  concerning,  i.  28-44. 

CHRISTIAN  NAME, 

views  concerning  the,  i.  688,  684. 

CHURCH, 

procedure  for  larceny  from,  ii.  777. 

CIRCUIT  COURT,  (See  Court.) 

of  United  States,  how  decisions  in  criminal  cases  revised,  i.  1866. 

CIRCUMSTANTIAL  EVIDENCE, 

cannot  find  verdict  on,  disqualifies  juror,  i.  917. 
in  proof  of  corpus  delicti,  i.  1057. 
in  case  of  conspiracy,  ii.  227. 
in  case  of  counterfeiting  coin,  ii.  254,  263. 
Doctrine  of,  discussed,  i.  1073-1079. 

CIVIL  PLEADING, 

compared  with  criminal,  i.  820,  821. 

••  CLAUSE," 

of  statute,  meaning  of  word,  i.  684. 

CLERICAL  ERRORS, 

as  not  vitiating  indictment,  i.  857. 
CLERK, 

procedure  for  larceny  by,  ii.  775,  776. 
CLIENT, 

whether,  can  be  juror,  i.  902. 

CLOG  THE  RECORD, 

indictment  should  not,  i.  528. 
CLOSE  OF  TERM, 

effect  of,  on  amendments  of  docket  and  record,  i.  1848-1846. 

CO-CONSPIRATOR, 

declarations  of,  as  evidence,  i.  1248. 

CO-DEFENDANTS, 

witnesses,  when,  i.  1020,  1021. 

COFFIN, 

how,  ownership  in  larceny,  ii.  725. 
value  of,  ii.  751,  note. 
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COHABITING  UNLAWFULLY, 

persons,  witnesses  for  and  against  each  other,  i.  1154. 

COIN,  (See  Counterfeiting  the  Coin.) 

having  counterfeit,  with  intent,  &c.  ii.  265-268. 
how  described  in  indictment  for  larceny,  ii.  708-706. 
offences  against  the,  procedure  for,  discussed,  ii.  246-271. 

COINING, 

indictment  for,  how,  i.  520. 

COLOR, 

averred,  must  be  proved,  i.  488. 
"  COLOR  OF  OFFICE," 

words,  in  indictment  for  extortion,  ii.  358. 
"COLT," 

word,  for  statutory  "  horse,"  or  "  mare,"  i.  619. 
COMBINATION.  (See  Unlawful  Combination.) 

COMMENCEMENT, 

of  count,  how,  i.  429. 

of  the  indictment,  what  and  how,  i.  655,  660,  662,  668. 
COMMITMENT,  (See  Binding  Over.) 

the,  a  step  in  a  criminal  cause,  i.  82,  33. 

magistrate's  power  of,  i.  229. 

evidence  necessary  for,  i.  233. 

order  of,  accompanying  sentence  to  a  fine,  i.  1301. 
«  COMMON  BARRATOR,"  (See  Barratry.) 

words,  whether  alone  sufficient  in  indictment,  i.  494,  530;  ii.  9SL 
essential  in  indictments  for  barratry,  ii.  99. 
"COMMON  BAWDY  HOUSE."  (See  Bawdy  House.) 

"COMMON  BRAWLER," 

words,  in  indictment  for  common  scold,  ii.  200. 
COMMON  CARRIER,  (See  Carrier.) 

form  of  indictment  against,  for  death  of  passenger,  i.  542. 

as  alleged  owner  in  larceny,  ii.  720. 

"  COMMON  CHAMPERTOR,"  (See  Champerty.) 

words,  not  sufficient  in  indictment,  i.  530. 

"  COMMON  CHEAT,"  (See  Cheat.) 

words,  not  sufficient  in  indictment  for  cheat,  ii.  160. 

"  COMMON  CONSPIRATOR,"  (See  Conspiracy.) 

words,  not  alone  sufficient  in  indictment,  i.  530. 

"  COMMON  DEFAMER," 

words,  net  alone  sufficient  in  indictment,  i.  580. 

"  COMMON  DISTURBER," 

words,  not  sufficient  in  indictment,  i.  530. 

"COMMON  DISORDERLY  HOUSE," 

words,  in  indictment  for  keeping  disorderly  house,  ii.  275. 

"  COMMON  EVIL-DOER," 

words,  not  alone  sufficient  in  indictment,  i.  530. 

"COMMON  FORESTALLER," 

words,  not  alone  sufficient  in  an  indictment,  i.  530. 
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"COMMON  NUISANCE."  (See  Nuisance  —  " To  thb  Common 

Nuisance.") 
"  COMMON  OPPRESSOR," 

words,  not  alone  sufficient  in  indictment,  i.  630. 
COMMON  SCOLD, 

words,  in  indictment,  i.  494;  ii.  200. 

how  minute  the  allegation,  i.  494. 

joinder  of  defendants  in  indictment  for,  i.  470. 

words  "  to  the  common  nuisance,"  in  indictment  against,  ii.  868. 
General  discussion  of  procedure  against,  ii.  199-201. 

how  the  indictment,  ii.  199,  200. 

whether  the  words,  sufficient,  "  common  nuisance,"  ii.  200. 

bill  of  the  particulars,  ii.  201. 
COMMON  SELLER, 

bill  of  particulars  on  indictment  for  being,  i,  645. 

the  allegation  and  proof  of  time,  i.  402. 
"  COMMON  THIEF," 

words,  not  alone  sufficient  in  indictment,  i.  630. 
"  COMMON  UTTERER," 

words,  not  necessary  in  indictment,  i.  615. 
COMMONLY  KNOWN, 

how,  as  to  the  name,  i.  686. 
COMPARISON  OF  HANDS, 

proof  by,  of  a  writing,  ii.  432  b. 

COMPENSATION, 

right  of  counsel  for  defendants  to,  i.  804-806. 

COMPLAINANT, 

capacity  of  the,  i.  719. 

COMPLAINT  BEFORE  MAGISTRATE,  (See  Affidavit  —  Bind- 

ing Over  —  Information.) 
considered  as  one  of  the  methods  of  prosecution,  i.  148-154. 
requisites  of,  amendments,  &c.  i.  230-234. 
structure  of,  compared  with  indictment,  i.  639,  note, 
procedure  by,  discussed,  i.  716-727. 

COMPLAINT  OF  SUFFERINGS, 

by  injured  person,  as  evidence,  i.  1111;  ii.  626. 

COMPOUNDING, 

allegation  of  time  in,  i.  404. 

CONCEALING  BIRTH, 

indictment  for,  how,  i.  527. 

CONCEALING  DEATH.     (See  Bastard.) 

CONCEALMENT. 

of  self,  by  defendant,  as  evidence  against  him,  i.  1250. 

CONCEPTION, 

effect  of  evidence  of,  in  rape,  ii.  971. 

CONCLUDING  PART, 

of  indictment  on  statute,  how,  i.  602-607. 
of  the  indictment,  how,  i.  647-652  a. 
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CONCLUSION, 

of  count,  how,  i.  429. 
CONCLUSION  OF  LAW, 

indictment  need  not  state  the,  i.  516. 
CONCURRENT  JURISDICTION.  (See  Jurisdiction.) 

CONDUCT, 

defendant's,  as  evidence,  discussed,  i.  1247-1254. 
in  homicide,  ii.  629. 

of  deceased,  as  evidence  in  homicide,  ii.  609-618. 

and  language,  in  insanity,  ii.  687  a. 

CONFESSIONS,  (See  Admissions.) 

contradicted  by  grand  Juror,  i.  857,  858. 

opening  of,  to  jury,  i.  969. 

of  one  of  several  defendants,  i.  1019  a. 

whether  prove  corpus  delicti  by,  i.  1058. 

general  discussion  of  extrajudicial,  i.  1217-1246. 

same  of  judicial,  i.  1255-1262. 

as  evidence  of  blasphemy  and  profaneness,  ii.  125. 

of  one  conspirator,  as  evidence,  ii.  229.     (See  Co-conspiratob.) 

CONFIRMING.  (See  Corroborating.) 

CONGREGATION  ASSEMBLED,  (See  Disturbing  Meetings.) 

procedure  for  disturbing,  ii.  295,  296. 

CONGRESS.  (See  Members  of  Congress.) 

CONJUNCTIVE  ALLEGATIONS,  (See  "  Or.") 

how,  where  the  law  is  in  the  disjunctive,  i.  585-592. 

CONSANGUINITY, 

what,  disqualifies  to  be  a  juror,  i.  901. 

CONSCIENTIOUS  SCRUPLES, 

as  disqualifying  to  be  grand  juror,  i.  852. 
when  disqualify  to  be  petit  juror,  i.  918. 

CONSENT,  (See  Waiver  of  Right.) 

effect  of,  in  change  of  venue,  i.  78. 

as  dispensing  with  allegation,  i.  96. 

cannot  remove  disqualification  of  judge,  i.  814. 

effect  of,  as  to  number  and  unanimity  of  petit  jury,  i.  898. 

of  prisoner  for  jury  to  separate,  i.  998. 

whether  want  of,  must  be  proved  in  larceny,  ii.  752  a. 

CONSERVATOR  OF  THE  PEACE, 

concerning  ancient  office  of,  i.  174;  court  as,  i.  225,  229. 

»  CONSIDERED," 

word,  in  the  sentence,  i.  1296. 

CONSPIRACY,  (See  "  Common  Conspirator.") 

locality  of  indictment  for,  i.  61. 
laying  overt  act  in,  i.  437. 

joinder  of  defendants  in  indictment  for,  L  464,  468. 
to  defraud,  how  the  indictment,  i.  516. 
ordering  bill  of  particulars,  i.  644. 
wife  as  witness  in,  i.  1019. 
whether  separate  trials  in,  i.  1022. 
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CONSPIRACY,  —  continued. 

new  trial  on  application  of  one,  i.  1038. 
General  discussion  of  the  procedure y  ii.  202-245. 

extent  and  difficulties  of  subject,  ii.  202,  208. 
A  general  view  of  the  indictment,  ii.  204-226. 

what  allege  and  prove,  ii.  204;  in  what  form,  ii.  205. 

whether  the  overt  act  to  be  set  out,  ii.  206. 

setting  out  the  criminal  intent,  ii.  207-222. 

other  parts  of  the  indictment,  ii.  223-226.. 
The  evidence,  ii.  227-236. 

circumstantial,  &c,  ii.  227. 

acts  and  confessions  of  one,  as  against  the  rest,  ii.  228-280. 

order  of  introducing  the  evidence,  ii.  231. 

a  party  showing  his  own  acts  in  his  favor,  ii.  232. 

proof,  correspond  with  allegation,  ii.  233,  234. 
sufficient  in  degree,  &c.,  ii.  234. 

presence  at  consummation  of  fraud,  other  instances,  ii.  235. 

locality,  overt  acts,  &c,  ii.  236. 
Questions  of  practice,  ii.  237-239. 

the  verdict,  where  there  are  more  counts  than  one,  ii.  237. 

special  verdict,  ii.  238;  joint  and  separate  trials,  ii.  239. 
The  proceedings  in  some  particular  forms  of,  ii.  240-245. 

to  charge  one  with  crime,  "  falsely,"  bastardy,  ii.  240. 

among  workmen,  &c. ,  ii.  242. 

to  defraud  the  public,  ii.  243. 

to  procure  defilement,  marriage,  ii.  244. 

against  the  public  and  public  revenue,  ii.  245. 

CONSTABLE,  (See  Officer.) 

power  of,  to  arrest  without  warrant,  i.  181  et  seq. 
procedure  for  refusing  to  accept  office  of,  ii.  820,  821. 

CONSTITUTIONAL  LAW, 

fixing  the  county  in  which  a  crime  shall  be  prosecuted,  i.  50. 
provisions  as  to  locality  of  crimes  against  United  States,  i.  64-67. 
statutes  creating  a  new  venue,  i.  76. 

guaranties  relating  to  the  form  of  the  indictment,  i.  86-88,  95-112. 
requiring  indictment  to  be  broad  as  punishment,  i.  86-88,  95-112. 
no  criminal  informations  under  United  States  constitution,  i.  145. 
as  to  fugitives  from  justice,  i.  219-223  b. 
as  to  search-warrants,  i.  240  et  seq. ;  bail,  i.  261. 
provisions  giving  prisoners  right  to  have  counsel,  i.  801. 
whether  lawyers  compellable  without  compensation,  i.  305,  806. 
giving  meanings,  by  statute,  to  words,  i.  358. 
statutes  dispensing  with  allegation  of  place,  i.  885. 
concluding  part  of  an  indictment,  i.  650. 
as  to  statutes  of  jeofails  and  amendments,  i.  711. 
number  of  grand  jurors,  i.  855. 
as  to  the  right  of  jury  trial,  i.  890-894. 
as  to  qualifications  of  petit  jurors,  i.  900  et  seq. 
opinions  on,  as  disqualifying  juror,  i.  916,  917. 
making  jury  judge  of  the  law,  i.  984-988. 
as  to  paying  witnesses,  i.  959  a,  959  6. 
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CONSTITUTIONAL  LAW,  —  continued. 
defence  by  counsel  and  self,  i.  962. 
**  confronted  with  witnesses,11  i.  1134. 
meeting  witnesses  "face  to  face,"  i.  1204,  1208. 
as  to  admitting  depositions  in  evidence,  i.  1206. 
as  to  statutes  taking  away  motion  in  arrest  of  judgment,  i.  1287. 
as  to  respite  and  reprieve,  i.  1299. 

regulating  indictment  for  murder  in  second  degree,  ii.  582-587. 
(See,  also,  various  particular  titles.) 

CONTEMPT,  (See  «  In  Contempt,"  &c.) 

by  a  grand  juror,  i.  869. 

by  a  witness  before  grand  jury,  i.  869. 
CONTINUANCE,  (See  Trial.) 

whether  prisoner  must  be  present  at  motion  for,  i.  269. 

defendant  to  plead  before  asking,  i.  730. 

instead  of  discharge,  where  no  indictment,  i.  870  a. 

doctrine  and  practice  of,  explained,  i.  951-951  c. 

working  severance  of  defendants,  i.  1023  a. 

CONTINUANDO, 

the  doctrine  of  the,  i.  393-395. 

CONTINUING  OFFENCES, 

alleging  time  in,  i.  888,  393-397,  402;  ii.  103,  312,  866. 
"CONTRA  PACEM."  (See  "  Against  the  Peace.") 

CONTRACT, 

allegation  and  proof  of,  in  indictment  for  cheat,  ii.  161. 
CONTRADICTIONS, 

in  defendant's  utterances,  as  evidence  of  guilt,  i.  1252. 
"  CONTRARY  TO  ALLEGIANCE," 

conclusion  of,  in  indictment,  considered,  i.  647 ;  ii.  1034. 
CONVENIENCE, 

consulted  in  determining  procedure,  i.  7. 

CONVICTION,  (See  Convictions  —  Record  of  Conviction.) 

can  be  only  on  pursuing  established  forms,  i.  89-94. 

on  view,  concerning,  i.  150,  151. 

on  complaint  or  information,  i.  152^  153. 

whether  there  can  be  bail  between,  and  sentence,  i.  252. 

whether  court  may  order,  i.  977. 

prior,  discrediting  witness,  applied  to  testifying  defendant,  i.  1185. 

costs  following,  i.  1317. 

CONVICTIONS,  (See  Conviction  —  Summary  Convictions.) 

General  discussion  o/t  before  magistrate,  i.  716-727. 

distinctions  and  general  view,  i.  716.  . 

the  information  or  complaint,  i.  717,  718. 

competency  of  complainant,  i.  719. 

technical  accuracy  of  complaint,  i.  720;  amendment,  i.  721. 

the  record  of  conviction,  i.  722-725. 

whether,  in  open  court  —  counsel  —  taking  notes,  i.  726. 
COPY  OF  INDICTMENT, 

waiving  right  to,  i.  126. 

prisoner  to  have,  and  how,  i.  959  a. 
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CORONER, 

criminal  information  by,  in  England,  i.  143. 

power  of,  as  to  binding  over,  i.  220  b. 

testimony  before,  when  admissible  at  trial,  i.  1198*1200. 

CORONER'S  INQUEST, 

serving  at,  as  disqualifying  juror,  i.  014. 

"CORPORAL  OATH," 

words,  in  indictment  for  perjury,  ii,  013. 

CORPORAL  PUNISHMENT,  (See  Sentence) 

cannot  be  judgment  for,  in  prisoner's  absence,  i.  275. 

sentence  to,  and  its  incidents,  i.  1310-1312. 
CORPORATION,  (See  Index  to  Crim.  Law.) 

proceedings  against,  how  as  to  the  name,  i.  682. 
CORPSE.  (See  Dead  Body  —  Sepulture.) 

CORPUS  DELICTI, 

as  to  proof  of  the,  i.  1056-1060;  in  larceny,  ii.  730,  741. 

CORROBORATING, 

witness,  i.  1150;  accomplice,  i.  1160,  1170 

CORRUPTION, 

proof  of,  in  perjury,  ii.  035  a. 
"  CORRUPTLY," 

word,  in  indictment  for  perjury,  ii.  022. 

COSTS, 

how,  when  persons  are  indicted  jointly,  i.  1035. 
doctrine  of,  and  sentence  to,  explained,  i.  1313-1821. 

COUNSEL  FOR  DEFENDANT,  (See  Attorney.) 

duty  of,  as  to  legal  objections,  i.  04. 
presence  of,  instead  of  prisoner's,  i.  270. 
right  of  prisoners  to  have,  i.  206-302. 
queen's  attorney,  &c.  as,  in  England,  i.  300. 
how  as  to  prosecuting  officer  with  us,  i.  302. 
appointment  of,  compensation,  trial  without,  i.  303-307. 
what  is  competent  for  amicus  curiae,  i.  308. 
general  views  of  duty  of,  i.  309-318. 
declining  or  accepting  retainer,  i.  300,  810. 
expressing  belief  of  prisoner's  innocence,  i.  311. 
testifying  as  witness,  i.  312;  the  right  to  argue,  i.  313. 
before  inferior  magistrate,  i.  726. 
absence  or  sickness  of,  ground  for  continuance,  i.  051  c. 
dividing  defence  between,  and  prisoner,  i.  062. 
openings  by,  i.  067-073 ;  summings  up,  by,  i.  074-076  b. 
arguing  law  to  jury,  i.  086. 
how,  for  defendants  jointly  indicted,  i.  1026,  1040. 
how  far  one  bound  by  his,  as  to  new  trial,  i.  1281. 

COUNSEL  FOR  GOVERNMENT,  (See  Prosecuting  Officer  - 

Special  Counsel.) 
prosecutor  being  without,  i.  062,  063. 

COUNTERFEITING  THE  COIN,  (See  Forgery.) 

how  specific  the  indictment  for,  must  be,  i.  520. 
what  the  indictment  on  statute  against,  must  negative,  !.  686. 
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COUNTERFEITING  THE  COIN,—  continued. 

evidence  of  other  instances  of  passing,  i.  1126, 1127. 
General  discussion  of  the  procedure,  ii.  246-271. 
The  counterfeiting,  ii.  248-256. 

indictment,  ii.  248-253;  evidence,  ii.  254-256. 
Passing  the  counterfeit  coin,  ii.  257-262. 

considered  as  a  false  pretence,  ii.  257. 

form  of  the  indictment,  ii.  258. 

the  indictment  on  American  statutes,  ii.  259. 

the  evidence,  ii.  260-262. 
Uttering,  having  other  in  possession,  ii.  263,  264. 
Having  in  possession  with  intent  to  pass,  ii.  265-268. 

the  indictment,  ii.  265,  266 ;  the  evidence  ii.  267,  268. 
Having  or  making  the  instruments,  ii.  269,  270. 

indictment,  ii.  269;  evidence,  ii.  270. 
Some  remaining  questions,  ii.  271. 

second  offence,  **  common  utterer,"  joinder  of  counts,  State  or  United 
States,  ii.  271. 
COUNTS,  (See  Bad  Counts.) 

arrangement  of  indictment  into,  discussed,  i.  421-431. 

how,  in  joinder  of  offences,  i.  449  and  note,  451. 

quashing*,  when  part  bad,  i.  764. 

more  than  one,  partial  verdict,  i.  1010. 

good  and  bad,  general  verdict,  how,  i.  1015,  1015  a. 

more  than  one,  as  to  the  sentence,  i.  1325-1334. 
COUNTRY.  (See  Foreign  Country.) 

COUNTY,  (See  Locality  —  Margin  —  Place.) 

in  what,  the  indictment,  discussed,  i.  45-63.     (See  Locality.) 

effect  of  dividing  a,  on  the  place  of  the  indictment,  i.  49  and  note. 

part  of  the  act  in  one  and  part  in  another,  i.  52-55. 

special  verdict  as  to  the,  i.  1006. 

the,  in  embezzlement,  ii.  326;  in  forgery,  ii.  475-482. 

allegation  and  proof  of  the,  in  homicide,  ii.  638. 

the,  in  kidnapping,  ii.  693. 

in  larceny  out  of,  and  goods  brought  into,  ii.  727-729. 

the,  in  libel,  ii.  805. 

the,  paying  costs,  i.  1316. 
COURSE  OF  TRIAL,  (See  Order  —  Trial.) 

indictment  to  inform  court  how  to  order  the,  i.  532-537. 
COURT,  (See  Circuit  Court  —  Course  op  Trial  —  Inferior 

Courts  —  Judge  —  Open  Court  —  Superior  Courts.) 

the,  and  its  constituent  parts,  i.  35. 

jurisdiction  of,  to  try  offence,  not  acquired  by  consent,  i.  96. 

arrests  for  offences  in  presence  of,  i.  179. 

distinctions  as  to,  of  inferior  and  of  superior  jurisdiction,  i.  236-239. 

changing  day  of  holding,  effect  on  recognizance,  i.  264  b. 

personal  presence  of  prisoner  in,  i.  265-277. 

general  discussion  of  the,  i.  314-317. 

to  determine  words  of  indictment,  i.  338. 

indictment  to  inform  the,  so  it  can  order  course  of  trial,  i.  532-537. 

pleas  to  jurisdiction  of,  i.  736,  794. 
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COURT,  —  continued. 

to  determine  sufficiency  of  evidence,  i.  977,  978. 

province  of,  distinguished  from  jury's,  i.  983*989  b. 

grand  jury  a  part  of  the,  i.  868. 

to  be  open  at  trial,  i.  957-959. 

communications  between,  and  jury,  i.  1000. 

whether,  to  decide  on  admission  of  accomplices  as  witnesses,  i.  116J 

may  arrest  judgment  self-moved,  i.  1288. 

place  of  holding,  how  in  record,  i.  1351. 
COURT  HAND, 

abolition  of,  i.  343. 

COURTS  OF  RECORD,  (See  Binding  Over— Coubt.) 

power  of,  to  commit  for  trial,  i.  229. 
COURT  ROOM, 

order  of,  and  arrangements  within,  i.  952  et  seq. 

CREDIT  TO  STUDENTS, 

indictment  for  giving,  how,  i.  626. 

CRIME,  (See  Another  Crime  —  Criminal  Transactions — Othak 

Crime.) 
evidence  of  another,  in  proof  of  the  one  in  question,  i.  1120-1129. 
committed  in  different  ways,  i.  434-436. 
bias  against,  whether  disqualifies  juror,  i.  916,  917. 
commission  of,  not  subject  for  injunction,  i.  1415. 
indictment  for  conspiracy  to  charge  a  man  with,  ii.  240,  241. 

CRIME  AGAINST  NATURE.  (See  Sodomy.) 

CRIMINAL  CASE, 

what  is,  i.  892. 

CRIMINAL  EVIDENCE,  (See  Evidence.) 

same  as  civil,  i.  1046,  1095. 
but  not  as  to  weight,  i.  1092,  1095. 

CRIMINAL  PROCEDURE,  (See  Order  —  Judicial  Procedure  — 

Procedure.) 
general  views  concerning,  i.  12-27. 

CRIMINAL  PROCEEDINGS, 

enjoining,  i.  1414. 

CRIMINAL  TRANSACTIONS, 

division  of,  into  specific  crimes,  as  to  the  indictment,  i.  415-420. 
one,  set  out  differently  in  different  counts,  i.  426. 

CRIMINATE  SELF, 

State's  evidence  and  testifying  defendant  compellable  to,  i.  1172, 1188. 
witness  not  to,  in  libel,  ii.  803. 

CR  :SS-EXAMINE, 

prisoner's  right  to,  i.  1204. 

CROSS-INDICTMENTS, 
how  as  to,  i.  1044. 

CRUELTY  TO  ANIMALS, 

word  "  beat "  in  indictment  for,  i.  809. 

expand  allegation  of,  beyond  statutory  terms,  i  629. 
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CUSTODY,  (See  Prisoner.) 

proper  demeanor  toward  one  in,  i.  731. 
escape  of  prisoners  from,  L  1382-1386. 


" DAMAGE,"  (See  "To  the  Damage.") 

DATE, 

how  allege,  in  indictment,  i.  346;  proof  of,  i.  486. 

no  allegation  that  offence  was  subsequent  to  statute,  i.  622. 

of  libel,  need  not  be  alleged  —  when  alleged  must  be  proved,  ii.  802. 

DAY,  (See  Date  —  Time  of  Day  —  Time  of  the  Offence.) 

allegation  of,  i.  387  et  seq.,  402. 

DAY  OF  THE  WEEK, 

when,  to  be  alleged,  in  addition  to  the  date,  L  399. 

DE  FACTO, 

judge,  L  314,  316. 
DE  JURE, 

judge,  i.  314,  316. 

DE  NOCUMENTO  AMOVENDO, 

writ  of,  how,  ii.  871. 

DE  MEDIETATE  LINGUiE, 

the  jury,  considered,  L  927-930. 

DEAD  BODY,  (See  Sepulture.) 

importance  of  discovering  the,  in  homicide,  i.  1056. 

assault  and  battery  on,  not  punishable,  ii.  62. 

procedure  for  stealing,  ii.  751,  note,  1010;  concealing,  ii.  1012. 

DEADLY  WEAPON,  (See  Weapon.) 

presumption  from  use  of,  in  homicide,  ii.  601,  602. 
DEAF  AND  DUMB, 

how,  as  witness,  i.  1143 ;  ii.  961. 

DEAFNESS, 

disqualifies  to  be  petit  juror,  i.  925. 

DEATH,  (See  Bastard.) 

place  of  the,  as  determining  place  of  the  indictment,  i.  51,  52. 

from  negligence  of  common  carrier,  the  allegation,  i.  542. 

of  indorser  of  indictment,  i.  693. 

removing  affinity  which  disqualifies  to  be  juror,  i.  901. 

no  trial  of  person  after,  i.  950  c. 

in  homicide,  to  be  proved,  i.  1056. 

concerning  sentence  to,  i.  1293,  1299,  1311,  1322-1324,  1336. 

proof  of  causes  of,  by  experts,  ii.  631. 

DEBT, 

whether  a  fine  is  a,  i.  1304. 

DECEASED  WITNESS, 

how,  as  to  testimony  of,  1  1194-1206. 

DECLARATIONS,  (See  Admissions  —  Confessions  —  Dying  Deo 

LARATIONS.) 

accompanying  acts,  provable,  i.  1086. 
mutual,  of  husband  and  wife,  overheard,  i.  1155. 
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DECLARATIONS,  —  continued. 

of  complaining  woman,  in  rape,  ii.  961-963. 
of  injured  person  in  sodomy,  ii.  1018. 

DECLINATORY  PLEAS, 

general  doctrine  of  the,  i.  737. 

DEED,  (See  Forgery.) 

how  indictment  for  forging,  drawn,  ii  441. 

DEFAULT, 

no  judgment  on,  in  criminal  cases,  i  267. 

DEFECTIVE  VERDICT, 

doctrine  as  to,  i.  1004,  1011, 1014, 1016. 

DEFENCE, 

indictment  need  not  negative  matter  of,  i.  326,  513. 

even  when  drawn  on  a  statute,  i.  638. 
indictment  framed  to  enable  defendant  to  make,  i.  517-631. 
pleading  different  defences  together,  i.  749-755. 
connection  with  the,  when  disqualifies  to  be  juror,  i.  919. 

DEFENDANTS,  (See  Counsel  for  Defendant  —  Joinder  of  Of- 

fenders.) 
joinder  of,  in  indictments,  i.  75,  463-476. 
how  named  and  described,  i.  671-689  b. 
before  grand  jury  in  Connecticut,  i.  861,  note, 
conducting  own  cause  and  having  counsel,  i.  962. 
statement  of,  i.  962. 

as  witnesses  for  or  against  co-defendants,  i.  1020,  1021,  1038. 
not  testifying  at  common  law,  i.  1139. 
statutes  permitting,  and  practice  under,  i.  1181-1187. 

DEFILEMENT, 

indictment  for  conspiring  to  procure,  ii.  244. 

DEFRAUDING  GAS  COMPANY, 
indictment  for,  i.  627,  note. 

DEGREES  OF  OFFENCE, 

how  jury  charged  as  to,  i.  980. 
how  verdict  as  to,  on  joint  trial,  i.  1037. 
in  arson,  how  the  procedure,  ii.  48  a. 
indictment  where  burglary  is  divided  into,  i.  88. 
murder,  ii.  561-589 ;  the  verdict,  ii.  590-596. 

DELAY, 

effect  of,  on  bailing,  i.  258. 

in  bringing  on  trial,  effect  of,  i.  951  d-961  f. 
"  DELIBERATELY  PREMEDITATED," 

words,  in  indictment  for  murder  in  first  degree,  ii.  564  et  seq. 
DELIBERATIONS, 

of  the  jury,  how  conducted,  i.  990-1000. 

DEMURRER, 

how,  for  duplicity,  i.  424,  442,  443;  nature  and  effect  of,  L  741. 
after,  overruled,  arraignment,  i.  780  a. 
motion  in  arrest  compared  with,  i.  1286. 
Gfeneral  discussion  ofthe%  i.  775  -786. 
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DEPOSITIONS, 

jury  taking,  with  them  on  retiring  to  deliberate,  i.  982  a. 

in  evidence ,  when  and  how,  i.  1198-1206. 
DESCRIPTION, 

of  the  stolen  goods,  in  larceny,  ii.  699-712,  729,  781-735. 
DESCRIPTIVE  MATTER, 

must  be  proved  as  laid,  i.  486,  488. 
DETAIL, 

how  far  indictment  should  descend  to,  i.  526-531. 
*« DEVIL."  (See  "Instigation  of  Devil"  —  "Seduced  by  the 

Devil.") 
DILATORY  PLEA, 

what  certainty  required  in,  i.  327,  328. 

arraignment  after,  overruled,  i.  730  a. 
DIRECT, 

language  of  indictment  should  be,  i.  508,  520. 

to  what  the  rule  requiring  allegation  to  be,  applies,  i.  554-558. 
DISCHARGE, 

of  grand  jury,  power  of  court  to  recall,  i.  868. 

of  prisoner  not  indicted,  i.  870  a. 

of  juror,  after  sworn,  i.  946-949  6. 
DISCRETION,  (See  Judicial  Discretion.) 

of  judge,  how  guided  by  law  in  judicial  procedure,  i.  6,  7,  10. 

what  influences  the,  as  to  punishment,  need  not  be  alleged,  i.  85. 
DISEASED  MEAT.  (See  Selling  Diseased  Meat.) 

DISJUNCTIVE  ALLEGATIONS,  (See  "Ob.") 

when  admissible  and  when  not,  i.  585-592. 

in  conspiracy,  ii.  224;  forgery,  ii.  438-440;  poisoning,  ii.  647. 
DISOBEYING  JUSTICE'S  ORDER, 

how  the  indictment  for,  i.  513,  529,  554. 
DISORDERLY  HOUSE, 

joining  keepers,  "  separaliter,"  in  one  indictment,  i.  474. 

"  disorderly  "  in  indictment  for  bawdy-house,  ii.  106. 
General  discussion  of  procedure  for  keeping,  ii.  272-283. 

indictment,  ii.  273-277;  evidence,  ii.  278-282;  verdict,  ii.  283. 
••DISPLEASURE  OF  GOD."  (See  "  To  the  Displeasure.") 

DISPOSAL, 

of  person  arrested,  how,  i.  213-217 ;  goods,  i.  210-212,  218. 
DISQUALIFICATION, 

when  juror  may  declare  his  own,  i.  934. 

DISSUADING  WITNESS.  (See  Tampering  with  Witness.) 

DISTRICT, 

in  what,  prosecute  crimes  against  United  States,  i.  64-67. 

fugitives  from  one,  to  another,  i.  223  6. 

DISTRICT  ATTORNEY.  (See  Prosecuting  Officer.) 

DISTURBANCES, 

as  evidence  against  bawdy-house,  ii.  115,  116. 
DISTURBING  MEETINGS, 

how  allege  the  place  of,  i.  874. 

indictment  for,  bad  for  duplicity,  i.  441. 
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DISTURBING  MEETINGS,  —  continued. 

surplusage  which  cannot  be  rejected  from  indictment,  i.  484. 
General  discussion  of  the  procedure,  ii.  284-301. 

common-law  offence,  ii.  285-288 ;  statutory,  ii.  280-301. 

DISTURBING  PEACE,  (See  Breach  of  Peace.) 

form  of  allegation  for,  i.  557. 

"DIVERS  DAYS," 

alleging  offences  as  on,  i.  395. 

"  DIVERS  LIEGE  SUBJECTS," 

words,  in  indictment  for  cheat,  ii.  159. 

"  DIVERS  QUANTITIES," 

words,  in  indictment  for  cheat,  ii.  159. 
DIVORCE, 

as  removing  the  affinity  disqualifying  to  be  juror,  i.  901. 

DOCKET  ENTRIES, 

explained,  and  amendments  of,  i.  1341-1345. 
DOCUMENTARY  EVIDENCE, 

proofs  by,  i.  1132-1134. 

DOG.  (See  Killing  Dog.) 

DOORS.  (See  Breaking  Doors.) 

DOUBLE  PLEADING,  (See  Duplicity.) 

whether,  allowable  in  pleas,  i.  748-752. 

DOUBT.  (See  Reasonable  Doubt.) 

DRANK, 

at  one's  expense,  disqualifies  as  juror,  L  902,  904. 
DRAWINGS, 

exhibiting,  at  trial,  i.  965,  982  a. 
DRUNKARD, 

indictment  for  selling  liquor  to,  how,  i.  438. 
DRUNKENNESS,  (As  excuse  for  crime,  see  Crim.  Law.) 

disqualifies  to  be  petit  juror,  i.  925. 

of  grand  juror,  a  contempt,  i.  869. 

prisoner  drunk,  not  to  be  tried,  i.  950  c. 

how  far,  disqualifies  witness,  i.  1142. 

effect  of,  on  confession,  i.  1229. 

defendant '8,  in  homicide,  ii.  634. 

"DUE  PROCESS  OF  LAW," 

meaning  of  the  phrase,  i.  145. 

DUELLING,  (See  Homicide.) 

locality  of  the  challenge,  i.  61. 
General  discussion  of  the  procedure,  ii.  302-311. 

distinctions,  ii.  302,  303 ;  how  the  indictment,  ii.  804-907* 
declarations  of  seconds,  seconds  as  witnesses,  ii.  809. 
explanations  of  challenge,  what  for  jury,  ii.  309. 
provoking  to  and  carrying  challenge,  ii.  810,  311. 

"DULY  SWORN," 

words,  in  indictment  for  perjury,  ii.  912. 

DUPLICITY,  (See  Double  Pleading.) 

nature  and  effect  of,  discussed,  i.  432-448. 
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DUPLICITY,  —  continued. 

cured  by  rejecting  surplusage,  i.  480. 

in  the  plea,  i.  751. 

distinct  pleas  may  be  together,  i.  746-760. 

but  need  not  be  tried  together,  i.  752. 

not,  in  laying  assaults  with  aggravation,  ii.  63. 

not,  to  charge  one  attempt  to  commit  several  crimes,  ii.  93. 

where,  in  indictment  for  keeping  bawdy  house,  ii.  106. 
having  possession  of  forged  instruments,  ii  483;  keeping  gaming- 
house, ii.  403;  kidnapping,  ii.  692;  violating  Lord's  day,  ii.  815; 
nuisance,  ii.  867;  rape,  ii.  975. 

DURESS, 

effect  of,  on  confessions,  i.  1237. 

DUTY,  (See  Breach  of  Duty —  Neglect  —  Omission  of  Duty.) 

allegation  of,  in  disjunctive,  i.  591. 
in  indictment  for  murder  by  starving,  ii.  558. 

DWELLING-HOUSE,  (See  Burglaby  —  House.) 

breaking  doors  of,  to  arrest  or  search,  i.  194-209. 
indispensable  term  in  allegation  of  burglary,  i.  573;  ii.  135. 
how  in  allegation  of  arson,  ii.  34. 

indictment  for  attempt  to  steal  in,  ii.  87  et  seq. 
procedure  for  forcible  entry  into,  ii.  380. 
procedure  for  larceny  from,  ii.  778. 
allegation  for  pulling  down,  by  riot,  ii.  999. 

DYING  DECLARATIONS, 

doctrine  of,  as  evidence,  discussed,  i.  1207-1216. 
admissible  in  homicide,  ii.  624. 


EAR.  (See  Slitting  the  Ear.) 

EATEN, 

at  expense  of  party,  disqualifies  as  juror,  i.  902,  904.     * 

EAVESDROPPING, 

procedure  for,  discussed,  ii.  812,  313. 

"  EFFECT  FOLLOWING," 

meaning  of  the  words,  i.  559,  560. 

"  EGGS," 

word,  as  description  of  thing  stolen,  in  larceny,  ii.  707. 

ELECTION, 

as  to  steps  in  a  criminal  cause,  i.  28-44. 

as  to  the  form  of  the  allegation,  i.  332-335. 

compelled,  for  improper  joinder  of  counts,  i.  425. 

compelling,  in  duplicity,  i.  442. 

general  discussion  of  compelling,  at  trial,  i.  454-462. 

as  to  witnesses  and  their  order,  i.  966  a-966  c. 

ELECTION  FRAUDS,  (Discussed  in  Stat.  Crimes.) 

how  in,  allege  "qualified  voter,"  i.  627. 

EMBASSADOR, 

not  to  be  arrested  for  crime,  i.  207  a. 
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EMBEZZLEMENT, 

in  what  county,  indicted,  i.  61. 

alleging  time  in,  i.  397. 

joining  counts  for,  and  for  larceny,  i.  423,  449. 

defective  allegation  of,  surplusage,  i.  480. 

ordering  bill  of  particulars,  i.  645. 

form  of  verdict  for,  on  indictment  for  larceny  and,  i.  1010. 
General  discussion  of  the  procedure,  ii.  314-343. 

complications  of  subject,  caution,  ii.  314. 
The  procedure  in  general,  ii.  315-330. 

structure  of  the  indictment,  ii.  315-319. 

description  and  ownership  of  embezzled  thing,  ii.  320,  321. 

•* embezzle,' *  "fraudulently,"  "feloniously,"  ii.  322. 

averment  of  fiduciary  relation,  ii.  323  a. 

variance,  joinder,  election,  couuty,  ii.  324-326. 

various  questions  of  evidence,  ii.  327. 

differing  statutory  terms,  different  States,  English  and  American,  ii. 
328-330. 
The  procedure  in  particular  cases,  ii.  331-343. 

statutes  regulating  procedure,  form  under,  evidence,  &c.  ii.  331-337. 

by  bankers,  ii.  338-342;  by  factors,  ii.  343. 

EMBRACERY, 

procedure  for,  discussed,  ii.  344-347. 

ENACTING  CLAUSE, 

of  statute,  meaning  of  term,  i.  634,  637,  note. 

how  indictment  as  to,  i.  633  et  seq.,  639. 
ENDEAVORING  TO  SEDUCE, 

form  of  the  indictment  for  —  soldiers,  ii.  76. 
ENEMY, 

cannot  be  juror,  i.  902. 
ENGLISH,  (See  Bad  English  —  Ungrammatical.) 

indictment,  record,  &c.  to  be  in,  i.  310-359. 

name  of  goods  stolen  should  be  in,  ii.  701. 

ignorance  of  the,  language,  disqualifying  juror,  i.  925. 

ENGROSSING, 

procedure  for,  discussed,  ii.  348-350. 
ENMITY, 

of  defendant  to  injured  person,  presumption  from,  i.  1109. 

ENTERING, 

allegation  and  proof  of,  in  burglary,  ii.  140,  141. 

ENTICING, 

form  of  the  indictment  for  attempts  by,  ii.  74-76. 

EQUITY, 

how,  in  criminal  causes,  i.  1412-1417. 

ESCAPE, 

rearrest  after,  i.  163,  1382. 

effect  of,  on  subsequent  proceedings,  i.  269. 

indictment  for,  how,  i.  529. 

actual  or  attempted,  as  evidence  of  guilt,  i.  1250. 

of  one  committed  for  non-payment  of  fine,  no  release,  i.  1806. 
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ESCAPE,  —  continued. 

proceedings  on  rearrest  and  returning  prisoner  to  prison,  i.  1882-1385. 

insufficiency  of  bail  is  not  an,  i.  1386. 

procedure  for  the  offence  of,  discussed,  ii.  940-946. 
ESTRAY, 

procedure  by  indictment  for  violating  statute  concerning,  ii.  828. 
ESTREATING  RECOGNIZANCE, 

doctrine  of,  i.  264  e. 

EVIDENCE.  (See  Another  Crime  —  Circumstantial  Evidence 

—  Corpus  Delicti  —  Proof  —  Weight  of  Evidence,  &c.) 

meaning  of  the  term,  i.  2,  3. 

of  an  act,  not  local  like  the  act  itself,  i.  51. 

must  cover  the  entire  charge,  i.  127-129. 

admissibility  of,  obtained  by  a  search-warrant,  i.  246. 

as  to  place  of  offence,  i.  384. 

indictment  need  not  allege  the,  but  must  the  facts,  i.  514-516. 

prosecuting  officer  to  use  care  relating  to  the,  i.  863. 

knowledge  of  grand  jurors  as,  i.  864. 

order  of  the,  i.  966-966c,  978. 

sufficiency  of  the,  determined  by  court,  i.  978. 

jury  to  judge  of  the,  i.  979,  989  a. 

whether  judge  may  express  opinion  upon  the,  i.  981. 

the,  where  persons  are  indicted  jointly,  i.  1033,  1034. 

insufficient,  a  ground  for  new  trial,  i.  1278. 

same  of  newly  discovered,  i.  1279. 
General  rules  of,  i.  1046-1090. 

same  in  criminal  causes  as  civil,  i.  1046. 
Burden  of  proof,  i.  1048-1051. 

on  special  plea,  i.  1048. 

on  not  guilty;  i.  1049-1051. 
Covering  the  whole  issue,  i.  1052-1055. 
The  corpus  delicti,  i.  1056-1060. 
Alibi,  i.  1061-1068. 
Other,  in  rebuttal,  i.  1069-1072. 
Circumstantial,  i.  1073-1079. 
Best,  and  res  gestae,  i.  1080-1087. 

same  as  in  civil  causes,  i.  1080. 

hearsay,  i.  1081,  1082. 

res  gestae,  i.  1083-1087. 
Statutory  changes  in  rules  of,  i.  1088-1090. 
Weight  of,  and  reasonable  doubt,  i.  1091-1095. 

weight  —  civil  and  criminal,  i.  1091,  1092.  . 

"reasonable  doubt,"  discussed,  i.  1093-1095. 

in  what  issues,  i.  1095. 
Presumptions  as,  i.  1096-1101. 

in  general,  i.  1096. 

varying  (foot-prints,  photographs),  i.  1097. 

conclusive  or  not  —  law  and  fact,  &c.,  i.  1098-1100. 

as  to  intent,  i.  1101. 
Some  special  presumptions,  i.  1102-1181. 
Innocence,  i.  1103-1106. 
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EVIDENCE,  —  continued. 
Motive,  i.  1107. 
Expressed  feelings  and  purposes,  i.  1108-1111. 

enmity,  threats,  complaiuts  of  sufferings,  &c.,  i.  1109-1111. 
Character  of  the  defendant,  i.  1112-1119. 
Commission  of  another  crime,  i.  1120-1129. 
not,  in  general,  i.  1120. 
exceptions  and  their  limitations,  i.  1121-1129. 
From  official  conduct  and  duty,  i.  1130,  1131. 
Documentary  evidence,  i.  1132-1134. 

Different  classes  of  witnesses  and  their  testimony,  i.  1135-1187. 
Who  competent  and  who  not,  i.  1136-1150. 
in  general,  i.  1136,  1137. 
interest  in  event,  i.  1138. 

parties,  relations,  insane,  drunken,  i.  1139-1142. 
deaf  and  dumb,  immature  age,  i.  1143,  1144. 
judge,  juror,  i.  1145,  1146. 
believing,  how  many,  i.  1147,  1148. 
false  in  one,  false  in  all,  i.  1149. 
corroborating,  i.  1150. 
Husband  and  wife,  i.  1151-1155. 
not,  in  general,  —  under  statutes,  i.  1151,  1152. 
personal  violence  an  exception,  i.  1153. 
when  no  lawful  marriage,  i.  1154. 
overheard,  declarations  in  presence,  i.  1155. 
Accomplices  and  approvers,  i.  1156-1172. 
doctrine  of  approvers,  i.  1156-1158. 
accomplices,  when,  with  what  effect,  &c,  i.  1159-1172. 
Informers  and  the  like,  i.  1173-1176. 
Experts  and  others  as  to  opinions,  i.  1177-1180. 
opinions  of  witnesses  in  general,  i.  1177,  1178;  ii.  432  a 
experts  and  their  opinions,  i.  1179. 
books  as  evidence,  and  reading  them,  i.  1180. 
Defendants  testifying  for  themselves,  i.  1181-1187. 
Excluding  witnesses  from  court,  i.  1188-1193. 
when  and  how,  i.  1188-1190. 
effect  of  disobeying  order,  i.  1191-1193. 
Deceased  and  absent  witnesses,  i.  1194-1206. 

what  prior  testimony  admit,  when,  effect  of  it,  &c. 
Dying  declarations,  i.  1207-1216. 
Extra-judicial  confessions,  i.  1217-1246. 
Conduct  and  extrajudicial  admissions,  i.  1247-1254. 
admissions  in  general,  i.  1247. 
by  third  persons  (co-conspirators,  &c),  i.  1248. 
acts  (flight,  attempt  to  bribe,  &c),  i.  1249-1251. 
falsehoods  and  contradictions,  i.  1252. 
conduct  under  accusation,  silence,  &c.  i.  1253,  1254. 
Judicial  confessions  and  admissions,  i.  1255-1262. 

prior  utterances,  under  oath  or  not,  i.  1255-1257. 
in  examinations  before  magistrate,  i.  1258-1262. 
(And  see,  for  the  evidence  in  particular  offences,  the  several  titles  of  the 
offences.) 

525 


EXP  ALPHABETICAL  INDEX  OF  SUBJECT*. 

EVIDENCE  TO  COMMIT, 

how  much,  and  what,  i.  233. 

"EVIL  EXAMPLE."  (See  "To  the  Evil  Example.") 

EXAMINING  MAGISTRATE,  (See  Arrest  —  Binding  Over.) 

proceedings  before  the,  i.  225-239  a. 
admitting  accomplice  as  State's  evidence,  i.  1161. 
testimony  before,  when  admissible  at  trial,  i.  1197-1199. 
confessions  and  admissions  before,  in  evidence,  i.  1258-1202. 

"EXAMPLE."  (See  "To  the  Evil  Example.") 

EXCEPTION, 

of  statute,  meaning  of  the  term,  i.  635. 

when  indictment  must  negative,  i.  513,  513  a,  631-639. 

EXCEPTIONS, 

revision  of  cause  by,  i.  1265. 

EXCITEMENT.  (See  Public  Excitement.) 

EXCLUDING  WITNESSES, 

from  court,  doctrine  and  practice  of,  i.  1188-1193. 

EXCUSE, 

distinguished  from  impediment  as  to  grand  jury,  i.  853. 

EXECUTION  OF  SENTENCE,  (See  Sentence.) 

by  what  officer,  after  change  of  venue,  i.  74. 
Law  and  practice  of  the,  explained,  i.  1335-1339. 

capital,  i.  1336;  imprisonment,  i.  1337;  what  prison,  i.  1338;  manage- 
ment of  prison,  i.  1339. 
EXECUTIVE  PARDON, 
how  as  to,  i.  838-848. 

EXEMPTIONS  FROM  ARREST, 

extend  to  what  persons,  i.  207  a. 
EXIGENT, 

what,  and  otherwise  concerning  the,  i.  673. 
EXPERTS, 

order  for,  to  inspect,  &c.  i.  959  d. 

law  and  practice  of,  as  witnesses,  i.  1177-1180. 

not  excluded  with  other  witnesses  from  court  at  trial,  i.  1190. 

fees  of,  i.  1318  ;  who  are,  i.  1179,  ii.  632,  687. 

testimony  of,  to  handwriting,  ii.  432c. 

as  witnesses  in  homicide,  ii.  631,  632. 

evidence  of,  as  to  insanity,  ii.  683-687. 

in  rape,  ii.  973. 

EXPOSING  INFECTED  PERSON, 

evil  intent  to  be  alleged  in  indictment  for,  i.  524,  note. 

EXPOSURE  OF  PERSON, 

procedure  for,  discussed,  ii.  351-356. 

EXPRESSED  FEELINGS, 

presumptions  from,  i.  1108-1111. 

EXPRESSED  OPINION, 

on  question  of  guilt,  disqualifies  to  be  grand  juror,  i.  852. 
petit  juror,  i.  908-915. 
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EXPRESSED  PURPOSES, 

presumptions  from,  i.  1108-1111. 

"  EXTORT,"  (See  Extortion.) 

word,  necessary  in  indictment  for  extortion,  ii.  858. 

EXTORTION,  (See  " Extort.") 

offenders  may  be  indicted  jointly,  i.  460. 
procedure  for,  discussed,  ii.  957-964. 

EXTRADITION, 

doctrine  of,  discussed,  i.  219-224  b. 

EXTRAJUDICIAL  CONFESSIONS,  (See  Confessions.) 

what  are,  i.  1217. 


FACT,  (See  Law  and  Fact  —  Mistake  of  Fact.) 

indictment  sets  out  the — not  law,  i.  329-832,  514-516. 
must  set  out  every  necessary,  i.  508,  509,  519. 
jury,  judge  of,  i.  979,  989  a;  how  far  court,  i.  989-989  b. 
errors  of  fact,  writ  of  error  for,  i.  1369. 

FACTORS,  (See  Embezzlement.) 

the  procedure  against,  for  embezzlement,  ii.  343. 

FAILURE  TO  PROSECUTE, 

effect  of,  as  to  bail,  i.  258;  as  to  continuance  and  discharge,  i.  951  tf- 
951/. 
"FALSE,  FORGED,  AND  COUNTERFEIT," 

words,  in  iudictment  for  forgery,  ii.  426. 
FALSE  GRAMMAR,  (See  Grammar  —  Ungrammatical.) 

.effect  of,  in  an  indictment,  i.  348-854. 
FALSE  IMPRISONMENT, 

conviction  for,  on  indictment  for  assault,  battery,  and,  i.  438,  note. 

by  confining  convict  in  unauthorized  prison,  i.  1338. 

kidnapping  is  a  form  of,  ii.  688. 

procedure  for,  discussed,  ii.  365-368. 

FALSE  PRETENCES,  (See  Cheats  and  False  Pretences.) 

in  what  county  indicted,  i.  53. 
alleging  time  in,  committed  on  different  days,  i.  397. 
joining,  with  embezzlement,  i.  449. 
joinder  of  defendants  in  indictment  for,  i.  468. 
words,  in  indictment  for,  ii.  165. 

FALSE  RETURN, 

procedure  by  indictment  against  officer  for,  ii.  828. 

FALSE  WEIGHTS, 

how  the  indictment  for  selling  by,  ii.  159. 
FALSEHOOD, 

uttering,  as  evidence  of  guilt,  i.  1252. 
"  FALSELY," 

word,  in  indictment  for  false  pretences,  ii.  168,  165. 
for  conspiracy,  ii.  241;  forgery,  ii.  401,  426;  perjury,  ii.  922, 
"FALSUS  IN  UNO,"  &c, 

the  maxim,  in  evidence,  i  1149. 
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FAMILIES.  (See  Several  Families.) 

FEAR,  (See  Putting  in  Fear.) 

effect  of,  on  confessions,  i.  1237. 
"  FEAR  OF  GOD," 

want  of,  need  not  be  alleged,  i.  501. 
FEELINGS.  (See  Expressed  Feelings.) 

"FELONIOUSLY," 

indictment  for  felony,  to  contain  the  word,  i.  533-537. 

effect  of,  in  indictment  for  misdemeanor,  i.  537. 

equivalent  to  what,  in  indictment,  i.  613. 

most  be  in  indictment  when  in  statute,  ii.  181. 

word,  in  indictment  for  arson,  ii.  42;  for  burglary,  ii.  129,  130;  for 
false  pretences,  ii.  181;  for  counterfeiting,  ii.  259;  for  embezzlement, 
ii.  323;  for  forgery,  ii.  426;  for  homicide,  ii.  502,  542,  564;  for  lar- 
ceny, ii.  737;  for  mayhem,  ii.  852;  for  perjury,  ii.  924;  for  rape,  ii. 
949,  977;  for  robbery,  ii.  1003. 
FELONY,  (See  "  Feloniously.") 

arrest  of  one  committing,  i.  159,  160,  164-166,  168. 

breaking  doors  to  arrest  for,  i.  198,  199. 

bail  in  cases  of,  i.  255  et  seq. 

prisoner  to  be  present  at  trial  for,  i.  271,  272. 

use  of  "  then  and  there  "  in  indictments  for,  i.  413. 

election  in,  compelled  for  improper  joinder  of  counts,  i.  425. 

whether  joined  in  indictment  with  misdemeanor,  i.  445,  446. 

consequence  of  misjoinder,  i.  447. 

separate  transactions  of,  whether  joined,  i.  448-451. 

counts  should  cover  only  one  transaction  in,  i.  449. 

otherwise  in  Massachusetts,  &c.  i.  450  et  seq. 

distinguished  from  misdemeanor  as  to  election,  i.  457. 

the  rule,  i.  458,  460. 

joining  felonies  in  one  count,  under  "  separaliter,"  i.  474-476. 

pleading  over  in,  i.  754;  after  demurrer,  i.  782. 

care  of  jury  in  cases  of,  i.  995. 

accessories  before  and  after  in,  distinguished,  ii.  2,  4. 

indictment  for  attempt  to  commit,  ii.  81-83. 

FEMALE.  (See  Injured  Female.) 

FERRY, 

unlicensed,  offenders  indicted  jointly,. i.  469. 

FICTIONS  OF  LAW, 

views  concerning,  i.  427,  428. 

FIGHT,  (See  Challenge  to  Fight.) 

evidence  of,  in  attempt  to  kill,  ii.  662. 

FIGURES, 

whether 'admissible  in  indictments,  i.  344,  845. 
FIGURES  IN  MARGIN, 

whether  they  must  be  set  out  in  indictment  for  forgery,  ii.  407. 
FILES  OF  COURT, 

supplying  papers  lost  from  the,  i.  1399. 
FINE, 

may  be  imposed  in  absence  of  prisoner,  i.  275. 
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FINE,  —  continued. 

how  of,  when  persons  are  indicted  jointly,  i.  1035. 

and  sentence  to,  law  and  practice  of,  considered,  i.  1300-1309. 
FIRING  GUNS, 

to  the  public  disturbance,  ii.  844. 
FISH, 

destruction  of,  whether  a  public  nuisance,  ii  878. 
FISHING, 

unlawful,  indictment  how,  i.  574. 

FLEEING  FROM  JUSTICE, 

what,  and  surrender  of  the  fugitive,  i.  220. 
FLIGHT, 

as  evidence  against  defendant,  i.  1250. 
FOOT-PRINTS, 

admissible  against  defendant,  i.  1097. 
"  FORCE,"  (See  "  Bt  Force.") 

whether  "  violence  "  an  equivalent  for,  i.  613. 

11  FORCE  AND  ARMS."  (See  "  With  Fobck  and  Arms.") 

FORCIBLE  ENTRY, 

the  right  to  arrest  one  committing,  i.  170. 

use  of  "  then  and  there  "  in  indictments  for,  i.  413. 
FORCIBLE  ENTRY  AND  DETAINER, 
General  discussion  of  the  procedure,  ii.  369-388. 

under  the  English  common  law,  ii.  871-373. 

under  old  English  statutes,  ii.  874-377. 
The  modern  procedure  with  us,  ii.  378-388. 

in  general  of  the  indictment,  ii.  378. 

allegation  of  the  force,  ii.  379,  380. 

description  of  the  premises,  ii.  381,  882. 

estate  of  dispossessed  person,  its  nature,  and  the  proof,  ii.  883-885. 

restitution  of  the  premises,  ii.  382,  386. 

"  as  servant,"  ousted,  witness,  verdict,  ii.  887. 

conviction  fqr  less  than  charged,  ii.  388. 
FORCIBLE  TRESPASS, 

procedure  for,  discussed,  ii.  889-395. 
FOREIGN  COUNTRY, 

goods  stolen  in,  and  brought  to  our  own  country,  the  procedure,  ii.  727- 
729. 
FOREIGN  LANGUAGE, 

how  written  instruments  in,  set  out  in  indictment,  i.  564,  565. 
FOREIGN  WORDS, 

made  English  by  adoption,  allowable  in  indictment,  i.  847. 

FOREIGNER,  (See  Alien.) 

by  what  jury  tried,  i.  927-930. 
FOREMAN, 

of  grand  jury,  appointment  and  duties  of,  i.  697-699. 

FORESTALLING,  (See  "  Common  Forestalleb.") 

procedure  for,  discussed,  ii.  396,  397. 
FORFEITURE, 

of  recognizance,  and  mitigating,  i.  264 /-264  a. 

going  to  juror,  disqualifies,  i.  907. 
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*  FORGE.  OR  CAUSED  TO  BE  FORGED," 
words,  in  indictment  for  forgery,  ii.  438. 

"FORGED  OR  COUNTERFEIT," 

words,  in  indictment  for  forgery,  ii.  440;  and  see  ii.  418,  426. 

FORGERY,  (See  Counterfeiting  the  Coin  —  Possession.) 

in  what  county  the  indictment  for,  i.  53,  61. 

"  forged  and  caused  to  be  forged,"  i.  435. 

and  uttering,  joining  in  indictment,  i.  449. 

allegation  of  seal,  recording  needlessly  alleged,  i.  486  and  note. 

proof  of  material  part,  sufficing,  i.  488  d. 

variance  in  proof  of,  i.  448  e. 

repugnancy  in  indictment  for,  i.  490. 

averring  knowledge  in,  i.  504. 

indictment  for  concealing,  i.  523. 

allegation  where  instrument  is  lost  or  destroyed,  i.  553. 

what  allegation  of,  sufficiently  certain,  i.  554. 

"  warrant  or  order,"  "  warrant  and  order,"  i.  588. 

when  instrument  described  wkh  word  "  or,"  i.  590. 

special  verdict  for,  how,  i.  1007. 

intent  to  defraud  presumed  from  the  uttering,  i.  1098. 

evidence  of  other  instances  in,  i.  1126,  1127. 

indictment  for  counterfeiting  coin  how  differs  from,  ii.  250. 
General  discussion  of  the  procedure,  ii.  398-486. 

relation  of  subject  to  counterfeiting,  ii.  398. 
The  general  doctrine  of  the  indictment,  ii.  399-426. 

blending  with  the  doctrine  of  attempt,  ii.  399. 

what  to  be  alleged,  and  in  what  form,  ii.  400-402. 

how  set  out  the  forged  instrument,  ii.  403-411. 
statutory  rules  as  to  this,  ii.  412. 

the  purport  clause,  ii.  413-416,  453  et  seq. 

following  the  statutory  terms,  expanding  them,  &c.  ii.  414,  415. 

harmony  between  the  purport  and  tenor  clauses,  ii.  416. 

"  writing  purporting  to  be,"  &c.  ii.  417,  418. 

ambiguities  in  instrument,  &c.  ii.  418  a. 

how,  when  the  forgery  consists  of  altering  an  instrument,  ii.  419. 

averment  of  person  to  be  defrauded,  the  manner,  &c.  ii.  420-422. 

how,  where  the  forgery  is  of  a  fictitious  name,  ii.  423. 

generally  as  to  alleging  name,  intent,  &c.  ii.  424,  425  a,  4255. 

how,  where  the  indictment  is  for  uttering,  ii.  425. 

"falsely,"  &c.  ii.  426-. 

"alter,"  "feloniously,"  "forge,"  "  utter,"  ii.  426. 
The  general  doctrine  of  the  evidence,  ii.  427-436. 

in  general,  intent  to  defraud,  presumption,  ii.  427,  427a. 

other  forgeries,  conduct,  co-conspirator,  knowledge,  ii.  428. 

witnesses,  instrument  lost,  &c.  ii.  429-431. 

proving  handwriting  (opinions,  comparison,  experts),  ii.  432-432  c. 

production  and  non- production  of  instrument,  evidence  of  contents,  ii. 
433,  434. 

presumptions  from  handwriting,  other  evidence,  ii.  435,  436. 
The  indictment  and  evidence  in  particular  cases,  ii.  437-474. 

general  form  of  indictment  on  statute,  ii.  437. 
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FORGERY,  —  continued. 

alternative  expressions,  ii.  438-440. 

naming  the  instrument,  ii.  439,  440. 

various  other  points,  ii.  441-443;  statutes  diverse,  ii.  444. 

forging  and  uttering  bank-bills,  ii.  445-460.     (See  Bank-Bills.)  , 

having  forged  bank-bills  in  possession  with  intent  to  pass,  ii.  461-472. 

undertaking,  warrant,  order,  &c.  ii  473,  474. 
Questions  of  practice,  ii.  475-486. 

allegation  and  proof  of  the  locality  of  the  offence,  ii.  475-481. 

duplicity,  joinder  of  offences  and  offenders,  ii.  482-484. 

the  verdict,  ii.  485,  486. 
TOIMAL  ALLEGATIONS, 

some  needless,  connected  with  the  essential  averments,  i.  501-504. 
FORMER  JEOPARDY,  (See  Autrefois  Acquit  —  Autrefois  At- 

taint —  Autrefois  Convict  —  Jeopardy.  —  For  the  law  relating  to 
this  subject,  see  Crim.  Law.) 

the  certainty  required  in  plea  of,  i.  823. 

indictment  to  allege  what  will  enable  prisoner  to  plead,  i.  543,  544. 

burden  of  proof  on  plea  of,  L  1048. 
General  discussion  of  the  procedure,  i.  805-831. 

methods  enumerated,  i.  805-807. 
The  pleas  of  autrefois  convict  and  autrefois  acquit,  discussed,  i.  808-817. 
Methods  when  these  are  not  available,  i.  818-831. 

FORMS  OF  LAW, 

compliance  with,  essential  to  just  conviction,  i.  89-94. 

adherence  to,  i.  322. 

different,  of  same  name,  i.  689. 
FORNICATION,  (See  Bastardy.) 

conspiracy  to  charge  with  and  procure,  ii.  241*  244. 

conviction  of,  on  indictment  for  rape,  i.  419;  ii.  956. 
FRAUD,  (See  Statute  ov  Frauds.) 

in  bail,  effect  of,  i  263  a. 
FREEHOLDER, 

as  grand  juror,  i.  851. 

as  petit  juror,  i.  921. 

FRENCH, 

use  of,  in  pleading,  L  840  et  seq. 

FRIEND, 

whether,  can  be  juror,  i.  902. 

FRIENDLY  RELATIONS, 

and  otherwise,  evidence  of,  in  homicide,  ii.  680. 
FUGITIVES  FROM  JUSTICE, 

doctrine  of,  i.  219-224  b. 

GAMING,  (See  Gaming-House  —  Horse-Racing.) 

how  allege  the  place  of,  i.  374. 

joining  distinct  acts  of,  in  one  count  under  "  separaliter,"  1.  478. 
disjunctive  allegation  in,  not  sufficient,  i.  586. 
exception  in  statute  to  be  negatived  in  indictment  for,  i.  639,  note, 
negative  averment,  in  what  terms,  i.  611,  note. 
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GAMING-HOUSE,  (See  Commok  Gamthg-Hoube  —  Gamdw.) 

procedure  discussed  for  keeping,  for  common-law  offence,  iL  488,  489 
for  the  statutory  offence,  ii.  490-494. 

GAMING  IMPLEMENTS, 

search-warrant  for,  L  241. 

GAS  COMPANY, 

proceedings  against,  for  rendering  water  of  rrter  unwholesome,  n.  878. 

"  GELDING," 

in  indictment,  for  "  cattle  "  in  statute,  L  619. 
whether  and  when,  equivalent  for  "  horse,"  i.  6120. 

GENERAL  ISSUE,  (See  Issue.) 

the  plea  of  the,  L  743. 

GENERAL  REPUTE,  (See  Hearsay.) 

evidence  of,  on  indictment  against  bawdy-house,  iL  112-116. 

GENERAL  VERDICT,  (See  Verdict.) 

how  as  to,  i.  1008. 

GODFATHER, 

whether,  can  be  juror,  L  901. 

GOODS,  (See  Stolen  Goods.) 

seizing,  under  search-warrant,  i.  208,  209. 

taking,  in  other  cases  of  arrest,  and  disposing  of,  i.  210-212,  218. 

description  of  the,  in  search-warrants,  i.  244,  245. 

description  of,  in  indictment,  i.  575. 

description  of  the,  in  larceny,  ii.  699  et  seq. 

"  GOODS  AND  CHATTELS," 

words,  in  indictment  for  larceny,  iL  699,  736. 

GOVERNMENT, 

conspiracies  to  defraud  the,  ii.  245. 

GRAMMAR,  (See  Unorammatical.) 

how  far  regarded  in  pleading,  i.  348-354. 

GRAND  JURORS, 

whether  names  of,  should  appear  in  caption,  i.  666. 

as  witnesses  to  what  transpired  before  them,  i.  857,  858,  974. 

disqualified  to  be  petit  jurors,  i.  911. 

GRAND  JURY, 

indorsement  of  finding  of,  on  indictment,  i.  695-701. 

proceedings  of,  in  England,  i.  695;  in  United  States,  i.  696. 

foreman,  indorsements,  &c.  i.  699-701. 

power  of,  to  authorize  amendments,  i.  709,  710. 
In  general  of  the,  and  how  organized,  i.  849-860. 

how  selected  and  returned,  i.  849,  850. 

qualifications  of,  and  excusing,  i.  851-853. 

how  many,  twelve  concur,  constitutional  right,  i.  854,  855  and  note. 

oath,  English  form,  i.  856;  incompetent  juror  acting,  i.  856  a. 

secrecy,  rule  in  different  States,  i.  857,  858. 

jurisdiction,  i.  859;  void  and  voidable  finding,  i.  860. 
The  proceedings  before  the,  explained,  i.  861-870  b. 

relations  of  prosecuting  and  other  officers  to  the,  i.  861. 
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GRAND  JURY,  — continued. 

proceedings  for  indicting  a  party,  i.  861-863. 

knowledge  of  jurors  as  evidence,  i.  864 ;  other  evidence,  i.  865. 

perjury  committed  before,  i.  864. 

weight  of  evidence,  and  how  as  to  special  defence,  i.  866,  867. 

court  discharging  the,  compelling  witnesses  before,  i.  868,  869. 

returning  indictment,  docket  entries,  warrant  for  arrest,  i.  869  a. 

second  indictment  without  examining  witnesses  anew,  i.  870. 

discharge  of  prisoner  not  indicted,  L  870  a. 

juror  protected  from  suit,  i.  870  b. 
Methods  of  taking  advantage  of  errors  in  organization  and  doings  of  the  y  i.  871- 
889. 
Som*  general  doctrines,  i.  872-874. 

the  authorities,  must  be  some  remedy,  i.  872. 

technical  difficulties,  obstacles  to  reaching  proof,  &c*  L  372-874. 

undue  swearing  of  witnesses  before,  i.  873. 

grand  jurors  testifying  to  invalidate  own  doings,  i.  874. 
Objecting  by  challenge,  i.  875-881. 
By  motion  to  quash  indictment,  i.  882. 
By  plea,  in  abatement,  i.  888-885. 
By  raising  the  question  at  the  trial,  L  886. 
How  after  verdict,  i.  887-889. 

GUARDIAN  AD  LITEM, 

minor  defending  by,  i.  959  e. 

GUILT, 

whether,  a  ground  for  counsel  refusing  to  defend,  i.  94,  809. 
as  affecting  the  question  of  bail,  i.  255-257, 260-262. 

GUILTY, 

plea  of,  discussed,  h  795-801. 

GUILTY  KNOWLEDGE,  (See  Another  Crime.) 

other  instances  in  proof  of  the,  L  1126. 


HABEAS  CORPUS, 

on  proceedings  for  surrender  of  fugitives,  i.  224  6. 

to  review  proceedings  before  committing  magistrate,  i.  286. 

for  surrender,  in  aid  of  bail,  L  250. 

discharge  on,  where  no  jurisdiction,  i.  816. 

as  a  means  to  raise  question  of  former  jeopardy,  L  821. 

law  and  practice  of,  in  criminal  causes,  discussed,  i.  1406-1411. 

••  HAM," 

word,  as  descriptive  of  thing  stolen,  in  larceny,  ii.  709. 

HAND, 

holding  up  the,  at  arraignment,  i.  732. 

HANDWRITING, 

proof  of,  in  forgery,  ii.  432-432  c. 

HEARSAY, 

evidence  of,  not  admissible,  i.  1081. 
not  admissible  in  insanity,  ii.  687  a. 
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HEREDITARY, 

insanity,  as  to,  ii.  675. 

HIDING, 

by  defendant,  as  evidence  against  him,  i.  1250. 

HIGH  SEAS, 

what  constitutes  murder  on  the,  i.  51. 

HIGHWAY.  (See  Way.) 

HOLDING  FOR  TRIAL,  (See  Arrest  —  Binding  Oyer  —  Courts 

or  Record.) 
by  magistrates,  i.  225-230. 

HOMICIDE,         (See  Child  Murder  —  Death  —  Duelling  —  Neglect.) 

in  what  county  the  indictment  for,  i.  50-53. 

blow  in  one  county  and  death  in  another,  i.  52. 

divided  into  degrees,  effect  of  constitutional  provisions  on  form  of  in- 
dictment, i.  102,  105;  ii.  582,  583. 

indictment  for,  omitting  means  and  circumstances,  i.  101-107. 
omitting  venue,  i.  106. 

committed  in  making  arrest,  i.  159. 

how,  allege  place  of,  i.  874 ;  time,  i.  392. 

joinder  of  defendants  in  indictment  for,  i.  470. 

indictment  allege  name  of  person  killed,  i.  548,  571. 

where  name  is  unknown,  i.  495;  manner  of  killing  unknown,  L  558. 

order  for  inspecting  contents  of  stomach  in,  i.  959  d. 

whether  all  who  witnessed,  must  be  called,  i.  966  c. 

special  verdict  in,  i.  1007;  partial,  i.  1010. 

proof  of  corpus  delicti  in,  i.  1056. 

declarations  of  the  res  gestae  in,  i.  1086. 

malice  presumed  from  wilfully  unlawful  act,  i.  1098. 

evidence  of  another,  not  admissible,  i.  1124. 

dying  declarations  as  evidence  in,  discussed,  i.  1207-1216. 

possession  of  goods  taken  by  robbery  as  evidence  in,  ii.  747. 
General  discussion  of  the  indictment  for  manslaughter  and  those  parts  of  that  for 
murder  which  are  alike  in  both,  ii.  495-539. 

divisions  of  subject,  &c.  ii.  495,  496. 
Historical  and  general  view,  ii.  497-500. 
The  indictment  in  outline,  ii.  501-505. 

how  at  common  law,  form,  ii.  501,  502. 

needless  allegations,  ii.  503-505. 
Specific  questions,  ii.  506-536. 

name  of  and  describing  the  person  slain,  ii.  506-510. 

proof  of  the  name  and  description,  ii.  511. 

ayerring  assault,  the  weapon,  how  weapon  used,  ii.  512-515. 

setting  out  the  blow,  the  wound,  ii.  516-526. 

proof  of  place  of  wound,  ii.  525,  526. 

mortality  of  wound,  ii.  521 ;  causing  death,  ii.  527-529. 

alleging  time  and  place  of  stroke,  wound,  death,  ii.  530-535. 

closing  by  repeating  the  allegation  of  killing,  ii.  536. 
Indictment  where  there  is  no  assault  and  battery,  ii.  537-538  a. 
Statutory  changes  in  the  indictment,  ii.  539. 
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HOMICIDE,  —  continued. 

The  indictment  for  murder  at  the  common  law,  and  particularly  of  the  allega- 
tions distinguishing  it  from  manslaughter,  ii.  540-559. 

in  general,  and  form  for  murder  by  stabbing,  ii.  540,  541. 

"feloniously,"  "wilfully,"  "unlawfully,"  "malice  aforethought,"  ii 
542-547. 

"  murder,"  repeating  the  averments  in  concluding,  ii.  548-550. 

against  principals  of  first  and  second  degrees,  ii.  551,  552. 

how  the  indictment  for  murder  by  poison,  ii.  553-556. 

how  for  murder  by  starving,  ii.  557-559. 
The  indictment  and  verdict  for  murder  under  statutes  dividing  it  into  degrees,  u. 
560-596. 
The  indictment,  ii.  561-589. 

introductory  explanations  and  form,  ii.  561-564. 

against  the  form  of  the  statute,  ii.  565. 

ill-considered  legislation  as  to  form,  explained,  ii.  566-570. 

confused  and  contradictory  utterances  from  courts  explained,  ii.  571- 
581. 

question  of  constitutionality,  examined,  ii.  582,  583. 

judicial  determinations  on  entire  subject,  ii.  584-586. 

what  the  decisions  should  be  in  future,  ii.  587. 

how  where  the  murder  results  from  another  offence,  ii.  588,  589. 
The  verdict,  ii.  590-596. 
The  evidence  in,  discussed,  ii.  597-637. 
The  presumptions  and  burden  of  proof,  ii.  598-608. 

whether  burden  of  proof  shifts,  ii.  599. 

immaterial  from  which  side  the  evidence,  ii.  600. 

presumption  from  deadly  weapon  producing  death,  ii.  601,  602. 

presumption  from  mere  killing,  ii.  603-605. 

facts  in  connection  with  this  presumption,  ii.  606. 

malice  continuing,  ii.  607 ;  other  presumptions,  ii.  608. 
Character,  conduct,  and  utterances  of  the  deceased,  ii.  609-627. 

statement  of  the  principles  involved,  ii.  609*  610. 

character  of  the  deceased,  ii.  612-616. 

conduct  and  particular  acts  of  the  deceased,  ii.  617,  618. 

threats  by  deceased,  communicated  and  uncommunicated,  ii.  619-627. 

deceased  not  a  party,  ii.  623. 

his  dying  declarations,  ii.  624. 

of  res  gestae  in  general,  and  bodily  condition  and  sufferings,  ii.  625,  626. 

threats  neither  communicated  nor  of  res  gestae,  ii.  627. 
Character,  conduct,  and  utterances  of  defendant,  and  his  relations  with 
deceased,  ii.  628-630. 

character,  another  crime,  confessions,  ii.  628. 

defendant's  conduct,  threats,  prior  malice,  motive,  li.  629. 

mutual  relations,  relative  strength,  ii.  630. 
Expert  testimony,  ii.  631,  632. 

as  to  poisons,  wounds,  pregnancy,  blood  stains,  cause  of  death,  ii.  681. 

who  are  experts,  ii.  632. 
Other  questions  of  evidence,  ii.  633-637. 

res  gestae,  declarations  of  third  persons,  ii.  633. 

drunkenness,  ii.  634;  prior  conviction  for  assault,  ii.  635. 
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HOMICIDE,  —  continued. 

name  of  deceased,  ii.  636 ;  combined  evidence,  ii.  637. 
Questions  of  practice,  ii.  638-642. 

county,  &c.  ii.  638;  charge  to  jury,  ii.  638  a. 
the  verdict,  ii.  639-642.    And  see  ii.  590-596. 
The  attempt  to  commit,  ii.  643-663.      . 

introduction  and  reference  to  title  "  Attempt,"  ii.  643. 
By  poisoning  (indictment  and  evidence) ,  ii.  644-650. 
By  violence  (indictment,  evidence,  verdict),  ii.  651-663. 
HORSE-RACING, 

how  indictment  follow  statute —  "  mare  "  not  a  "  horse,"  i.  620. 
HORSE-STEALING, 

44  horse,"  "  mare,"  or  "  colt,"  indictment  use  statutory  word,  i.  620. 
HOSTILITY, 

disqualification  of,  to  be  juror,  i.  902. 
HOUR, 

when  indictment  must  specify  the,  i.  3P9. 
alleging  the,  in  burglary,  ii.  131-133. 

HOUSE,  (See  Bawdy-House  —  Dwellino-House  —  Disorderly 

House  —  Letting  House  —  Several  Families.) 

word,  how  in  indictments  for  burglary,  i.  573 ;  ii.  135. 
in  indictments  for  arson,  ii.  34. 
how,  in  indictment  for  disorderly  house,  ii.  276  a. 

keeping,  for  gambling,  the  procedure  for,  ii.  490,  491. 
HOUSE,  DISORDERLY.  (See  Disorderly  House.) 

HOUSE  OF  ILL-FAME.  (See  Bawdy-House.) 

HOUSE-BREAKING.  (See  Burglary.) 

HOUSEHOLDER, 

as  grand  juror,  i.  851 ;  as  petit  juror,  i.  921. 

grand  juror  not  being,  how  take  advantage  of,  i.  884. 
HUSBAND, 

88  witness  for  or  against  wife,  i.  1151-1155. 

dying  declarations  of,  against  wife,  i.  1210. 

other  declarations  of,  as  evidence  against  wife,  i.  1248. 

evidence  on  indictment  against,  for  killing  seducer  of  wife,  ii.  95. 
HUSBAND  AND  WIFE,  (See  Wife.) 

joinder  of,  in  indictment  for  keeping  bawdy-house,  ii.  109. 

relationship  of,  as  evidence  in  homicide,  ii.  630. 

IDEM  SONANS, 

rule  of,  as  to  name,  i.  688. 

IDENTIFYING  MATTER, 

what,  and  how  allege,  i.  566-584. 

IDENTITY, 

of  offence  indicted  with  that  on  trial,  not  disputable,  L  872. 

of  person,  to  be  proved  with  certainty,  i.  1054,  1060. 

plea  denying,  and  proceedings  thereon,  i.  1385. 
ILLEGIBLE.  (See  Legible.) 

ILLEGITIMATE  CHILD.  (See  Bastard.) 

ILL-FAME.  (See  Bawdy-House.) 
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IMMATURE  AGE, 

persons  of,  as  witnesses,  i.  1144. 

confessions  of  persons  of,  how  regarded,  i.  1281. 

"  IMMEDIATELY," 

meaning  and  effect  of  the  word,  in  an  indictment,  i.  400. 

"  IMPANEL,"  (See  Irregular  Impanelling.) 

meaning  of  the  verb  to,  i.  931,  960,  note. 

IMPANELLING  JURY, 

how,  as  to  grand  jury,  i.  849  et  seq. 
As  to  petit  jury,  discussed,  i.  931-945. 

defined,  bringing  jury  into  court,  i.  931. 

furnishing  prisoner  with  panel,  i.  931  a. 

waiving  right  to  object;  objection  known,  unknown,  i.  932. 

objecting  by  challenge;  to  array,  to  polls,  i.  932  a. 

party  who  may  challenge,  i.  933. 

challenge  for  cause,  i.  934;  peremptory,  i.  935V945. 

passing  jurors,  i.  938;  other  questions  of  practice,  i.  945. 

IMPEDIMENT, 

distinguished  from  excuse,  as  to  juror,  i.  926. 

IMPLEMENTS  OF  CRIME, 

exhibiting,  at  trial,  i.  965,  982  a. 

IMPOSSIBLE, 

day,  allegation  of,  ill,  i.  403. 
averment  of  the,  in  indictment,  ii.  6  a. 

IMPOUNDING, 

order  for,  libel,  ii.  806  a. 

IMPRISONMENT,  (See  False  Imprisonment  —  Prison.) 

as  alternative  of  fine,  i.  1307. 

how  sentence  to,  i.  1310;  how  executed,  i.  1337,  1388. 

procedure  on  escape  from,  i.  1382-1386. 

discharging  from,  on  habeas  corpus,  i.  1410. 
IMPRISONMENT  FOR  DEBT, 

laws  abolishing,  do  not  affect  fine,  i.  1304. 
"  IN  CONTEMPT,"  &c. , 

words,  whether  necessary  in  indictment,  i.  647. 
"  IN  THE  PEACE," 

words,  not  necessary  in  indictment,  i.  502;  ii.  57,  504. 
INARTIFICIAL, 

no  objection  that  indictment  is,  i.  511. 
INCIDENTAL, 

allegation  where  the  matter  is,  i.  554-558. 

INDICTMENT,  (See  Allegation — Amendment  —  Copy  of  Indict- 

ment—  Lost  Indictment  —  Punishment  —  Second  Indictment.) 
what  is,  i.  131 ;  viewed  as  a  step  in  a  criminal  cause,  i.  36. 
locality  of  the,  i.  45-67.     (See  Locality.) 
must  allege  every  element  entering  into  the  punishment,  i.  77-88* 
constitutional  guaranties  respecting  the,  i.  95-112. 
bail  before  or  after,  i.  254,  256,  note. 
two  indictments  pending,  quashing  one,  i.  770. 
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INDICTMENT,  —continued. 

whether,  to  be  read  to  prisoner  at  arraignment,  i.  733. 

unauthorized,  void,  i.  860. 

return  of,  into  court,  i.  869  a. 

defendant  may  be  tried  on  second,  at  same  term,  i.  950  d. 

insufficient,  a  ground  of  acquittal  at  trial,  i.  977. 

jury  taking,  when  retiring  to  deliberate,  i.  982  a. 

trial  where  separate  like  indictments,  i.  1Q42-1045. 

judgment  arrested  for  error  in,  i.  1282. 

how,  appear  in  the  record,  i.  1355. 

lost,  supplying,  &c.  i.  1400. 

alleging  what  is  impossible,  how,  ii  6  a. 

need  not  allege  sanity,  ii.  669. 
General  view  of  the,  as  one  of  the  forms  of  prosecution,  i.  130-135. 

bill,  presentment,  inquisition,  and,  defined  and  distinguished,  i.  131. 

general  forms  of  the,  i.  132,  133. 

what  it  must  set  out,  i.  134,  135. 
General  view  of  the  structure  of  the,  i.  318-339. 

right  of  written  allegation,  i.  319. 

criminal  pleading  compared  with  civil,  i.  320,  321. 

adherence  to  old  rules  and  forms,  i.  322,  336,  339. 

certainty  in  indictments  and  the  other  pleadings,  i.  323-328. 

fact  and  law  distinguished  —  allege  fact,  not  law,  i.  329  et  seq. 

how  as  to  facts  cognizable  by  the  court,  i.  330,  831.* 

stating  facts  by  legal  import,  outward  appearance,  i.  332-335. 

technical  words,  i.  335. 

on  what  to  be  written  —  printed  —  ink  —  lead  pencil,  i.  337. 

legibility  —  interlineations  —  caret  —  quotation  marks,  i.  838. 

how  far  the  rules  mutable,  i.  339. 
Language  of  the,  and  its  purity  and  precision,  i.  340-359. 

ancient  oral  pleadings  and  record  —  Latin  —  French,  i.  340,  341. 

now  required  to  be  in  English,  i.  342,  343. 

what  is  English  —  court  hand  —  abbreviations,  figures,  numerals,  Latin, 
foreign  words  adopted,  mathematical  signs,  &c.  i.  343-347. 

inelegancies,  false  Latin,  singular  for  plural,  &c.  i.  848-358. 

bad  English,  i.  354 ;  whether  nearest  antecedent,  i.  355. 

reasonable  meaning,  i.  356;  clerical  errors,  i.  357. 

legislative  meanings  of  words,  &c.  i.  358,  359. 
Allegation  and  proof  of  the  place  of  the  offence,  i.  360-385. 

introductory  and  historical  explanations,  i.  360-366 ;  reasons,  i.  867. 

modern  English  statutes  changing  old  law,  i.  368,  369. 

how  at  common  law  in  United  States,  i.  370  et  seq. 

misstatement  of  the  particular  place  within  the  county,  i.  371. 

special  offenjces  requiring  allegation  of  particular  place,  i.  372,  373. 

instances  where  the  minor  locality  not  necessary,  i.  874. 

jurisdictional  locality  greater  or  less  than  county,  i.  375. 

form  of  the  allegation  of  place,  i.  376-383 ;  allegation  of  State,  i.  388. 

how  to  prove  the  alleged  locality,  i.  384. 

statutes  dispensing  with  this  allegation  —  their  constitutionality,  i.  885. 
Allegation  and  proof  of  the  time  of  the  offence,  i.  386-406. 

time  must  be  alleged  with  certainty,  not  so  proved,  i.  886. 
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how  set  out  the  day,  i.  387-892. 
surplusage,  defective  continuando,  i.  388. 
u  about,"  i.  390;  collecting  time  from  whole  allegation,  i.  891. 
acts  performed  on  different  days,  i.  892. 

continuando,  "  divers  days,"  between  two  days,  i.  893-397,  402. 

where  offence  consists  of  omission  of  duty,  i.  398. 

alleging  hour,  day  of  week,  i.  399. 

proof  of  the  time  —  how  far  must  conform  to  allegation,  &c.  i.  400-402. 

how  allegation  of  time  on  questions  of  sufficiency  of  indictment  — 
Statutes  of  Limitations,  &c.  i.  403-405. 

the  videlicet,  i.  406. 
Repetitions  of  time  and  place  in  the,  i.  407-414. 

general  doctrine  —  "  then  and  there,"  i.  407,  408. 

44  immediately,"  44  being,"  i.  409,  410. 

when  4I  then  and  there  "  sufficient,  and  when  not,  and  what  in  their 
stead,  i.  408-414. 
Ascertaining  and  describing  the  particular  crime,  i.  415-420. 

how  necessary,  i.  415;  name  of  crime,  i.  416. 

crime  within  crime,  charging  one  to  include  another,  i.  418. 

illustrations  of  practical  methods,  L  419,  420. 
Arranging  matter  of  the,  into  distinct  counts,  i.  421-431. 

what  is  a  count,  i.  421,  422. 

uses  of  distinct  counts  explained,  i.  423,  424. 

how  object  to  joinder  of  counts,  i.  425. 

further  explanations,  i.  426-431. 
Duplicity  in  the,  i.  432-443. 

definition  and  general  doctrine,  i.  432. 

what  is  one  offence,  and  how  averred,  i.  438-441. 

how  and  when  the  objection  taken,  i.  442,  448. 
Joinder  of  offences  in  the,  i.  444-453. 

whether  felony  and  misdemeanor  may  be  joined,  i.  445,  446. 

consequence  of  misjoinder,  i.  447. 

only  one  transaction  in  felony,  i.  448  et  seq. 

except  in  Massachusetts,  &c.  i.  450  et  seq. 

more  than  one  transaction  in  misdemeanor,  i.  448,  452. 
Compelling  prosecutor  to  elect  the  count  or  transaction,  i.  454-462. 

quashing  as  one  means  of  enforcing  election,  i.  455. 

voluntary  election  —  nol.  pros.,  i.  456. 

how,  in  felony,  i.  457. 

how,  in  misdemeanor,  i.  458. 

election  as  to  what  transaction  in  felony,  i.  459. 
in  misdemeanor,  i.  460. 

at  what  time  elect,  i.  461. 
Joinder  of  offenders  in  the,  i.  463-476. 

less  than  all  participants,  i.  463,  464,  466;  too  many,  i.  465. 

all  participants  jointly,  i.  467-469;  where  cannot  be  joined,  i.  470. 

form  of  joint  indictment,  i.  471 ;  trial  on  joint,  i.  472. 

offences  strictly  several,  separaliter,  i.  473-476. 
Surplusage  in  the,  i.  477-484. 

nature  of  surplusage  and  when  harmless,  i.  478-481. 

589 


DTD  ALPHABETICAL  INDEX  OF  SUBJECTS. 

INDICTMENT,  —  continued. 

what  surplusage  vitiates  the  indictment,  i.  482-484. 
Variance  in  the  allegations  and  proof s  of  the,  i.  484  a-488  «. 

connected  with  surplusage,  with  evidence,  denned,  i.  484  a. 

avoiding  variance  by  rejecting  surplusage,  i.  485-487. 

how  where  allegation  cannot  be  rejected,  i.. 488-488  e. 
Repugnance  in  the,  i.  489-492. 

doctrine  stated  and  illustrated,  i.  489,  490. 

rejecting  surplusage,  i.  491 ;  as  to  counts,  i.  492. 
Necessity  as  affecting  the  allegations  of  the,  i.  493-498. 

in  brief,  i.  493;  nature  of  particular  offence,  i.  494. 

acts  multitudinous,  i.  494;  thing  unknown,  i.  495;  obscene,  i.  480. 

nature  of  the  necessity,  limit,  i.  497,  498. 
Averments  needless  and  merely  formal,  i.  499-504. 

44  not  having  fear  of  God,"  —  4I  instigated  by  Devil,"  &c.  i.  501. 

44  with  force  and  arms,"  "  clubs,"  *4  in  peace,"  &c.  i.  502. 

44  unlawfully,"  i.  503;  44  knowingly,"  i.  504. 
The  substantial  requisites  of  the,  i.  505-544. 

general  view  of  subject,  i.  505. 
Further  of  the  elements  of  the  allegations,  i.  506-516  a. 

why  certainty  required,  i.  506,  507. 

methods  of  allegation  to  promote  certainty,  i.  508-516  a. 
Information  to  prisoner  to  enable  him  to  defend,  i.  517-531. 

full  and  precise  allegation  indispensable,  and  why,  i.  517-520. 

how  the  intent  is  to  be  set  out,  i.  521-525. 

how  far  to  descend  into  detail,  as  to  act,  i.  526-531. 
Information  to  court  to  order  course  of  trial,  i.  532-537. 

allegations  to  show  whether  felony  or  misdemeanor,  and  how,  i.  583-537. 
Information  to  guide  the  court  in  sentence,  i.  538-542. 

every  element  of  offence  to  be  specified,  i.  538. 

illustrations  and  particulars,  i.  539-542. 
Enabling  defendant  to  plead  the  proceeding  in  bar  of  another,  i.  548,  544* 

doctrine  fundamental,  i.  543 ;  practical  results,  i.  544. 
Methods  of  the  substantial  allegations  of  the,  i.  545-592. 
Difference  whether  thing  known  or  unknown,  i.  546-553. 

name  unknown,  i.  546-552. 

other  things  unknown,  i.  553. 
Difference  whether  the  matter  incidental  or  substance  of  accusation,  L 
554-558. 

distinctions  stated  —  recital  —  main  charge,  &c.  i.  554,  555. 

44  whereas,"  44  knowing,"  44  being,"  &c.  i.  554-557. 

the  part  of  speech  —  verb,  participle,  adverb,  &c.  i.  558. 
Differing  forms  of  alleging  written  and  spoken  words,  i.  559-568. 

tenor  and  substance  distinguished,  i.  559,  560. 

where  tenor  required,  indictment  must  profess  to  give  it,  i.  £61. 

proof  of  tenor,  i.  562 ;  proof  of  substance,  i.  563. 
Words  in  a  foreign  language,  how,  i.  564,  565. 

tenor,  i.  564;  substance,  i.  565. 
Identifying  matter,  i.  566-584. 

general  doctrine  as  to  the  allegation,  i.  566. 

value,  i.  567;  species,  i.  568,  569;  injured  and  third  person,  L  571. 
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1 X  D  rCTMENT,  —  continued . 

as  to  repugnance,  variance,  &c.  in  these,  i.  672. 

stating  place  descriptively  or  not,  and  proof,  i.  573,  574. 

illustrations  and  further  expositions,  i.  575-584. 
Disjunctive  and  conjunctive  allegations,  i.  585-592. 

must  not  be  "  or,"  but  "  and,"  i.  585,  586. 

statute  "  or,"  indictment  "  and,"  i.  580-588. 

when  "  and  "  should  be  avoided,  L  588. 

when  "  or  "  allowable,  i.  589,  590. 

how,  for  breach  of  duty,  i.  591. 

disjunctive  part  as  surplusage,  i.  592. 
Methods  special  to  indictments  on  statutes,  i.  593-642.     (See  Statutes,  j 
Supplemental  setting  out  of  particulars  of  the,  i.  643-646. 

general  doctrine,  i.  643. 

when  ordered,  when  not  —  how  minute,  i.  644-646. 
Concluding  part  of  the,  i.  647-652  a. 

"  damage,"  "  evil  example,"  "  displeasure  of  God,"  '*  contrary  to  alle- 
giance," "  in  contempt,"  &c.  i.  647. 

"  against  the  peace,"  i.  648-650. 

constitutional  provisions  as  to  the  conclusion,  i.  650-652  a. 
The  caption  and  commencement  of  the,  i.  653-668. 

in  general,  i.  653. 
The  English  practice,  i.  655-659. 

how,  and  forms,  i.  655-658;  one  caption  for  one  session,  i.  6o9. 
The  American  practice,  i.  660-668. 

differences,  caption  and  commencement  distinguished,  i.  660-662. 

contents  of  caption,  i.  663-667;  of  commencement,  i.  668. 
Name  and  addition  of  defendant  and  third  persons,  i.  669-689  b. 
The  doctrine  and  practice  of  additions,  i.  671-675  a. 

how  under  English  law,  i.  671,  672;  in  United  States,  i.  673,  674. 

later  in  England,  i.  675;  in  what  form  the  addition,  i.  675  a. 
The  naming  of  defendants  and  third  persons,  i.  676-682. 

defendant's  name  required,  dispensed  with,  unknown,  &<?.  i.  676-678. 

purpose  of  naming,  how  defect  availed  of,  i.  677. 

warrant  of  arrest  against  unknown,  i.  679,  680. 

alias  dictus,  and  form,  i.  681. 

corporation  defendant,  i.  682. 
Further  of  the  name  in  pleading,  i.  683-689  b. 

Christian  name,  middle  name,  and  surname,  distinguished,  i.  688,  684. 

how  as  to  initials,  i.  685. 

commonly  known,  bastard,  junior,  senior,  i.  686,  687. 

surplus  addition,  i.  687;  name  changed,  i.  687  a. 

idem  sonans,  different  spellings,  and  forms,  i.  688,  689. 

how  repeat  allegation  of  name,  i.  689  a ;  proof,  i.  689  ft. 
Indorsement  of  prosecutor's  name  on  the,  i.  690-694. 

prosecutor  and  his  liabilities  and  privileges,  i.  690,  691. 

statutes  requiring  indorsement  by  him,  i.  691,  692. 

who  may  indorse,  and  methods,  &c.  i.  693,  694. 
Indorsement  of  the,  by  the  grand  jury,  i.  695-701. 

how  grand  jury  proceed  in  England,  i.  695;  in  United  States,  i.  690. 

foreman  —  how  indorse  finding,  i.  697-699. 
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whether  always  necessary,  i.  700;  finding  a  part,  i.  701. 
Indorsement  of  the,  by  prosecuting  officer,  i.  702-704. 

not,  at  common  law,  i.  702;  how  under  statutes,  i.  708,  704. 
Against  principals  of  second  degree  and  accessories,  ii.  2-11. 

INDIFFERENT, 

as  qualification  of  juror,  i.  903. 

INDORSEMENT, 

of  indictment  by  prosecutor,  i.  690-694. 

by  prosecutor  of  bawdy-house,  ii.  108. 

by  grand  jury,  i.  695-701. 

by  prosecuting  officer,  i.  702-704. 
of  note,  whether  set  out,  in  indictment  for  forging  note,  ii.  410 
on  bills  and  notes,  procedure  for  forgery  of,  ii.  470  et  seq. 

INDUCEMENT, 

matter  of,  how  averred,  i.  555. 
INFAMY, 

disqualifies  to  be  petit  juror,  i.  924. 

(as  disqualifying  to  be  a  witness,  see  Crim.  Law.) 
INFANT,  (See  Immature  Age.) 

whether,  bound  by  recognizance,  i.  264  e. 

how,  make  defence,  i.  959  e. 

property  of,  to  respond  to  fine,  i.  1304. 
INFERIOR  COURTS  AND  JURISDICTION, 

and  magistrates,  distinguished  from  superior,  i.  236-289. 

same  as  to  caption  of  indictment,  i.  656-659,  663,  664. 

INFLUENCE, 

undue,  as  disqualification  of  juror,  i.  903. 

INFORMATION,  (See  Complaint.) 

one  of  the  steps  in  a  criminal  cause,  i.  36. 

word,  distinguished  from  complaint,  i.  717. 
Prosecution  by,  considered,  i.  141-147. 

defined,  and  general  views  of,  i.  141. 

in  England,  by  what  officer  and  how,  i.  141-143. 

how  in  our  States,  and  how  far  constitutional,  i.  144,  146. 

under  United  States  laws,  i.  145. 

forms  of  the,  i.  146  and  note. 

how  far  resembles  an  indictment,  i.  147. 
General  discussion  of  the  (before  the  higher  courts),  i.  712-715. 

how,  compared  with  indictment,  i.  712. 

formal  parts,  i.  713;  amendments,  i.  714,  715;  quashing,  L  716. 

INFORMERS, 

as  witnesses,  doctrine  of,  considered,  L  1173-1176. 

INITIALS, 

of  name,  how,  i.  685. 
INJUNCTION, 

whether,  in  criminal  causes,  i.  1412-1417* 

INJURED  FEMALE, 

as  witness  in  rape,  ii.  961-968.    And  see,  i.  1138. 
in  attempt  to  commit  rape,  ii.  978. 
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INJURED  PERSON, 

not  a  party  in  criminal  cases,  i.  1082. 

competent  witness,  i.  1136-1188;  in  false  pretences,  ii.  192. 

INK, 

indictment  whether  to  be  written  in,  i.  887. 

INN-KEEPERS, 

joining,  "  separaliter,"  in  one  count,  i.  474. 

INNOCENCE,  (See  Presumptive  Innocence.) 

presumption  of,  considered,  i.  1103-1106. 
importance  of  not  convicting,  i.  1092. 

INNS  AND  LICENSED   HOUSES.  (See  Sale  of  Intoxicating 

Liquor.) 
INNUENDO, 

needless,  rejected  as  surplusage,  i.  480. 

in  libel,  ii.  793,  794;  not  to  be  proved,  ii.  799. 

in  indictment  for  perjury,  ii.  917. 
INQUISITION, 

what,  and  distinguished  from  indictment,  L  131. 

INSANITY, 

not  negatived  in  indictment,  i.  522 ;  ii.  669. 

as  disqualifying  to  be  a  juror,  i.  925. 

no  trial  of  insane  prisoner,  i.  950  c  ;  ii.  666-668. 

how  far,  disqualifies  witness,  i.  1141. 
The  defence  of,  procedure  in,  discussed,  ii.  664-687  ft. 

available  on  not  guilty,  ii.  664. 
The  practice  on  the  preliminary  inquiry,  ii.  666-668. 

counsel,  when  object,  how  the  trial,  ii.  666. 

what  the  inquiry,  the  evidence,  effect  of  verdict,  ii.  667,  668. 
Presumptions  and  burden  of  proof  on  main  issue,  ii.  669-675. 

pleadings,  burden  of  proof  shifting,  presumptions,  ii.  669-674. 

showing  cause  for  insanity,  hereditary,  ii.  675. 
The  witnesses,  their  testimony,  other  evidence,  ii.  676-687  b. 

opinions  of  non-experts,  ii.  676-682. 

who  are  experts,  and  their  testimony,  ii.  683-687. 

language  and  conduct  of  the  person,  hearsay,  ii.  687  a* 

acquittal  as  insane,  ii.  687  b. 

INSPECTION, 

of  evidence  by  opposite  party,  ordering,  1.  959  d. 

"  INSTIGATION  OF  DEVIL," 
need  not  be  alleged,  i.  501. 

INSTRUCTIONS, 

of  the  judge  to  the  jury,  i.  976-982,  987. 

what,  he  may  refuse  to  give  —  asked  or  not,  i.  980. 

as  to  evidence,  without  trenching  upon  functions  of  jury,  i.  981. 

as  to  the  law,  though  statute  makes  jury  judges  thereof,  i.  987,  988. 

INSTRUMENT,  (See  Value  —  Writing.) 

of  death,  how  aver  in  homicide,  ii.  514. 

INSTRUMENTS  OF  COUNTERFEITING,  (See  Counterfeiting.) 

procedure  for  having,  discussed,  ii.  269,  270. 
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INSUFFICIENT  BAIL, 

not  equivalent  to  escape,  i.  1386. 

INTENT, 

the,  how  laid  in  the  indictment,  L  521-525. 

a  participle  or  adverb  sufficient  in  alleging  the,  L  556-658. 

the  criminal,  presumed  from  proven  facts,  L  1101. 

other  instances  in  proof  of  the,  i.  1126. 

defendant  testifying  to  his  own,  i.  1184. 

how  allege  the,  in  arson,  ii.  42,  45,  45  a  ;  how  prove,  ii.  50-53. 

word,  in  indictment  for  attempt  —  "  intention,"  "  attempt,"  ii.  80. 

allegation  and  proof  of  the,  in  burglary,  ii.  142-150. 

in  false  pretences,  ii;  182. 
evidence  of,  in  a  case  of  disturbing  meeting,  ii-  292. 
in  forgery,  allegation  of,  ii.  420  et  seq. ;  proof  of,  ii.  427  et  seq. 
allegation  of,  in  indictment  for  homicide,  ii.  541. 
evidence  of,  in  kidnapping,  ii.  694;  in  libel,  ii.  80L 
on  indictment  for  violating  Lord's  day,  ii.  818. 

"  INTENTIONS 

word,  in  indictment  for  attempt,  ii.  80. 

INTEREST,  (See  Pecuniary  Interest.) 

disqualifies  judge,  i.  814. 
how  far,  disqualifies  witness,  i.  1138. 

INTERLINEATIONS, 

in  indictment,  i.  338. 

INTERNATIONAL  LAW, 

as  to  treaties  for  mutual  surrender  of  fugitives,  i.  224-224  ft. 

INTERROGATORIES, 

whether  set  out,  in  indictment  for  perjury,  ii.  916. 

INTIMIDATING  WITNESS, 

as  evidence  of  guilt,  i.  1251. 

INTOXICATING  LIQUOR,  (See  Sale  of  Intoxicating  Liquor.) 

search-warrant  for,  i.  241* 

juror  partaking  of,  i.  999 
INTRODUCTORY  MATTER 

how  averred,  i.  554,  555. 
IRONS, 

whether,  to  be  on  prisoner  at  arraignment,  i.  781. 
not  at  the  trial,  i.  955. 

IRREGULAR  IMPANELLING, 

of  grand  jury,  how  take  advantage  of,  i.  884. 

IRRELEVANT  EVIDENCE, 

to  be  excluded,  i.  1053. 

not  good  in  rebuttal,  i.  1070. 

irrelevant  dying  declarations,  excluded,  1.  1211. 
ISSUE,  (See  Substance  of  Issue.) 

the  general,  plea  of,  i.  743. 

whether  omission  of  joinder  in,  fatal,  i.  801. 

evidence  to  cover  entire,  i.  1052-1054. 

alibi,  must  cover  entire,  i.  1067. 

joinder  of,  how  in  record,  i.  1354. 
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JACK.  (See  Standing  Jack.) 

JEFFREYS, 

tenacious  adherence  of,  to  precedent,  i.  22. 

views  of,  as  to  relative  pronouns,  i.  355. 
JEOFAILS.  (See  Amendment  —  Statutes  of  Jeofails.) 

JEOPARDY,  (See  Former  Jeopardy.) 

when,  attaches,  i.  961. 

second,  after  defective  verdict,  i.  1016. 
JOINDER  OF  COUNTS, 

doctrine  of,  discussed,  i.  421-431. 

JOINDER  OF  DEFENDANTS,  (See  Misjoinder  —  Trial.) 

doctrine  of,  discussed,  i.  463-476,  (See  Indictment.) 

quashing  as  remedy  for  misjoinder,  i.  773. 
on  joint  indictment,  defendants  may  plead  separately,  i.  800. 
in  assault  and  battery,  ii.  59;  oral  slander,  ii.  811;  in  perjury,  ii.  936. 

JOINDER  IN  ISSUE.  (See  Issue.) 

JOINDER  OF  OFFENCES, 

doctrine  of,  considered,  i.  444-453.  (See  Indictment.) 

JOINT  DEFENDANTS,  (See  Joint  and  Separate  Trials.) 

proceedings  by,  as  to  change  of  venue,  i.  75. 
trial  of,  together,  on  separate  indictments,  i.  1041-1045. 
JOINT  AND  SEPARATE  TRIALS, 
Procedure  as  fo,  where  more  defendants  than  one,  i.  1017-1041. 
Severance  of  the  defendants  in  their  trials,  i.  1018-1026. 
when  may  be  demanded,  when  permitted,  i.  1018. 
grounds  of  permitting,  defendants  as  witnesses,  i.  1019-1021. 
conspiracy,  affray,  riot,  i.  1022,  1023. 

competency  of  jurors*,  different  pleas,  separate  counsel,  i.  1024—1026. 
The  joint  trial,  i.  1027-1010. 
challenges  to  the  jurors,  i.  1027-1032. 
the  evidence,  for  or  against  one  only,  i.  1033,  1034. 
the  verdict  and  sentence,  i.  1035-1037. 
acquitting  part  only,  different  degrees,  i.  1036,  1037. 
motions  for  new  trials,  writ  of  error,  i.  1038,  1039. 
order  of  proceedings  where  different  counsel,  i.  1040. 
The  trial  where  the  charge  is  several,  i.  1041. 

"  JOINTLY," 

word,  not  necessary  in  indictment  for  joint  offence,  i.  471. 

JUDGE,  (See  Court  —  Judicial  Discretion.) 

power  of,  to  order  arrests  and  commit  for  trial,  i.  229. 

power  of,  as  to  bail,  i,  251. 

disqualifications,  i.  314;  de  facto,  i.  316. 

whether,  may  give  opinion  on  effect  of  evidence,  i.  981. 

acting,  by  consent,  in  place  of  jury,  i.  893,  898. 

province  of,  in  charging  jury,  i.  976-982. 

whether  and  when,  may  be  witness,  i.  1145. 

addressing  prisoner  at  sentence,  i.  1295. 

power  of,  over  docket  entries  and  record,  i.  1342. 
JUDICIAL  CONFESSIONS,  (See  Confessions.) 

what  are,  i.  1217. 
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JUDICIAL  DISCRETION,  (See  Discretion.) 

some  things  left  to  the,  i.  6,  7,  10. 

exercise  of,  on  motion  to  quash,  i.  761,  766-774. 

how,  on  motion  for  new  trial,  i.  1277. 

JUDICIAL  PROCEDURE,  (See  Criminal  Procedure.) 

views  concerning,  i.  1  et  seq. 

JUDGMENT,  (See  Sentence.) 

the,*  on  demurrer,  i.  781  et  seq. 
whether,  necessary  to  sustain  plea  of  autrefois  acquit,  i.  818.  • 

JUNIOR, 

no  part  of  name,  i.  687. 

JURAT, 

form  of,  i.  231. 

JURISDICTION,  (See  Court  —  Plea  to  the  Jurisdiction.) 

rule  as  to  superior  and  inferior,  also  magistrate's,  i.  236-239. 
as  to  concurrent,  i.  815;  effect  of  no,  i.  316. 
as  affecting  allegation  of  place,  i.  875. 
magistrate's  record  to  show  his,  i.  724. 
quashing  indictment  for  want  of,  i.  772. 
whether,  given  by  waiver,  i.  898. 
matter  of,  to  appear  in  record,  i.  1350. 
averments  showing,  in  perjury,  ii.  910  a. 
to  administer  oath  in  perjury,  how  allege,  ii.  914. 

JURORS,        (See  Grand  Jurors  —  Grand  Jury — Jury — Petit  Jury.) 
knowledge  of,  how  communicated,  &c.  i.  998  a. 
competency  of,  when  separate  trials  on  joint  indictment,  i.  1024. 
whether  and  when,  may  be  witnesses,  i.  1146. 
testimony  of,  on  motion  for  new  trial,  i.  1270. 

JURY,  (See  Grand  Jury  — Jurors  —  Petit  Jury.) 

prisoner's  presence  at  discharge  of,  i.  272. 
order  of  addresses  to,  i.  962-965. 
charge  of  judge  to,  i.  976-982. 
to  determine  weight  of  evidence,  i.  979. 
province  of,  distinguished  from  that  of  court,  i.  983-989  b. 
conduct  and  deliberations  of,  during  trial  and  after  retiring,  i.  990-1000. 
custody  of  the,  i.  991-993;  in  presence  of  court,  i.  994. 
when  permitted  to  leave  court.  &c.  i.  995,  996. 
what,  when  in  care  of  officer,  i.  997. 
what  by  consent  of  prisoner,  i.  998.    • 
consequences  of  misbehavior  of,  i.  999. 
communications  between  court  and,  i.  1000. 
how,  in  joint  and  separate  trials,  i.  1024. 
may  believe  witnesses  or  not,  i.  1147. 

JURY  OF  MATRONS, 

when,  and  proceedings  of,  i.  1322-1324. 

JURY  TRIAL,  (See  Trial.) 

constitutional  provision  securing,  i.  87. 
right  of,  discussed,  i.  890-894. 

JUSTICE.  (See  Fugitives  prom  Justice.) 
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JUSTICE  OF  PEACE,  (See  Binding  Over  —  Complaint  bkfokb 

Magistrate  —  Magistrate  —  Magistrate's  Order.) 
origin  and  nature  of  the  office  of,  i.  149-151,  174-180. 
arrest,  i.  177;  keep  peace,  i.  178;  issue  warrant,  i.  177-180. 
power  of,  as  to  bail,  i.  251. 
examining,  taking  testimony  of  witnesses,  i.  1194. 
depositions  before,  as  evidence,  i.  1198-1200. 


KIDNAPPING, 

procedure  for,  discussed,  ii.  688-695. 
KILLING, 

presumption  from  the,  in  homicide,  ii.  608-606. 

KING'S  CORONER, 

same  as  master  of  crown  office,  power  of,  as  to  informations,  L  143. 

KING'S  EVIDENCE, 

concerning,!.  1158. 

"KNOWINGLY," 

whether  the  word,  necessary  in  indictment,  i.  504,  522,  556. 

not  supplied  by  "  unlawfully,"  i.  613. 

word,  in  indictment  for  false  pretences,  ii.  172. 

for  extortion,  ii.  364. 

for  perjury,  ii.  922. 

KNOWLEDGE,  (See  Guilty  Knowledge.) 

of  grand  jurors,  as  evidence,  i.  864. 
of  defendant,  alleging,  in  nuisance,  ii.  268. 


LANGUAGE,  (See  Foreign  Language.) 

of  indictment,  considered,  i.  340-359.     (See  Indictment.) 

LARCENY,  (See  "  Common  Thief  "  —  Horse- Stealing — Larceny 

Compound  —  Stolen  Goods.) 
in  one  county  and  goods  taken  to.  another,  where  indicted,  i.  59,  60. 
after  change  of  statute,  i.  59,  note, 
alleging  time  in  continuous,  i.  397. 

receiving,  embezzlement,  burglary,  and,  in  one  indictment,  i.  449. 
inadequate  charge  of  embezzlement  in  indictment  for,,  i.  480. 
surplusage  in  indictment  for,  i.  481,  note, 
conviction  for,  on  indictment  for  embezzlement,  i.  482. 
surplusage  which  cannot  be  rejected,  i.  483. 
proof  of  numbers  in,  i.  488  b. 
allegation  in,  where  owner  unknown,  i.  495. 

where  thing  stolen  is  unknown,  i.  553;  ii.  705. 
whether  state  value  of  property  stolen,  i.  540,  541,  667;  ii.  713-717. 
indictment  to  specify  the  goods  stolen,  i.  575. 
when  must  allege  name  of  owner,  i.  581-583 ;  ii.  718-726. 
where  "  or  "  admissible  in  describing  things  stolen,  i.  590. 
for  "  personal  property  "  in  statute,  put  name  of  thing  in  indictment,  i. 

616. 
and  embezzlement,  form  of  verdict  for  embezzlement,  i.  1010. 
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LABCENY,  —  continued. 

proof  of  corpus  delicti  in,  i.  1056. 

association  with  thieves,  not  competent  evidence,  i.  1112-1129. 

evidence  of  another  specific,  not  competent,  i.  1124. 

indictment  for  attempt  to  commit,  ii.  87-92. 

conviction  for,  on  indictment  for  burglary,  ii.  143  et  seq. 

alleging,  in  false  pretence  cases,  ii.  185. 

unlawful  combination,  &c.  as  evidence  in,  ii.  230. 

indictment  for,  not  sufficient  as  for  embezzlement,  ii.  316  et  seq. 

joining  counts  for,  in  embezzlement,  ii.  325. 
General  discussion  of  the  indictment,  ii.  696-738. 

form  and  its  technical  words,  ii.  697,  698. 
The  description  of  the  stolen  property,  ii.  699-712. 

ordinary  chattels,  ii.  699-702;  coin,  ii.  703-705. 

animals  and  their  products,  wild,  dead,  tame,  ii.  706-709. 

variance,  harmony  of  allegation  and  proof,  ii.  710-712. 
The  allegation  of  value,  ii.  713-717,  736. 
The  allegation  of  ownership,  ii.  718-726,  736. 
Goods  stolen  in  one  jurisdiction  and  carried  into  another,  ii  727-729. 

form  of  allegation,  ii.  727;  under  statutes,  ii.  728. 

description  of  thing  stolen,  ii.  729. 
The  indictment  upon  statutes,  ii.  730-738. 

formal  parts,  name  of  thing  stolen,  ii.  730,  731. 

how  allege  written  instruments,  ii.  732. 
things  attached  to  the  freehold,  ii.  733. 

descriptive  and  limiting  words  of  statute,  ii.  734. 

election  to  make  description  fuller,  ii.  735. 

value,  ownership,  "  goods  and  chattels,"  ii.  736. 

44  feloniously,"  ii.  737;  variance,  ii.  738. 
General  discussion  of  the  evidence,  ii.  788  a-754. 

presumption  from  possession  of  stolen  goods,  ii.  739-747. 

prisoner's  wealth  or  poverty,  ii.  748. 

one  stealing  his  own  goods,  ii.  749. 

not  prove  other  larcenies,  ii.  750. 

proof  of  the  value,  ii.  751;  the  ownership,  ii.  752. 
owner's  non-consent  to  the  taking,  ii.  752  a. 

exhibiting  the  stolen  article  in  court,  ii.  753. 

written  instrument  and  notice  to  produce,  ii.  758. 

other  evidence  and  its  sufficiency,  ii.  754. 
Questions  of  practice  in,  discussed,  ii.  754  a-770. 

restitution  of  the  stolen  goods,  ii.  755-763. 

verdict,  ii.  764-769 ;  county,  &c.  ii.  770. 

LARCENY,  COMPOUND, 

how  describe  place  of,  and  ownership,  i.  573. 
'  in  dwelling-house,  how  the  indictment,  i.  580. 
from  the  person,  how  as  to  exceptions  in  statute,  i.  639,  note. 
attempts  in  dwelling-house,  ii.  87-89,  778. 
General  discussion  of  the  procedure  for ,  ii.  771-780. 
in  general,  ii.  772-774. 
By  particular  classes  of  persons,  ii.  775-776  a. 
clerk  or  servant,  ii.  775;  the  evidence,  ii.  776. 
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LARCENY,  COMPOUND,  —  continued. 

post-office  employees,  ii.  776  a. 
From  particular  places,  ii.  777-779. 

church,  ii.  777;  dwelling-house,  ii.  778;  building,  ii.  779. 

"  putting  in  fear,"  ii.  778;  covering  statutory  words,  ii.  779. 
Larcenies  from  the  person,  ii.  780. 
LATIN, 

its  use  in  the  indictment,  record,  &c.  L  340  et  seq. 
LAW,  (See  Law  and  Fact.) 

indictment  not  to  allege  the,  i.  329-382,  514,  515. 

opinions  on  the,  as  disqualifying  juror,  i.  916-918. 

whether  jury  to  judge  of  the,  i.  984,  985,  986  a,  988. 

whether  counsel  argue  the,  to  jury,  i.  986. 

court  instruct  jury  as  to  the,  i.  987. 

presumptions  of,  as  evidence,  i.  1098. 

LAW  AND  FACT,  (See  Fact  — Law.) 

how,  respectively  regarded  in  the  frame  of  the  indictment,  i.  329-884. 

"  LAW  OF  THE  LAND," 

meaning  of  the  expression,  i.  145. 

LAWSUIT  PENDING, 

as  disqualification  to  be  juror,  i.  902. 

LEAD  PENCIL, 

interlineations  with,  i.  337. 
«•  LEFT," 

word,  in  indictment  for  cutting  off  ear,  ii.  858. 

describing  wound  in  homicide,  ii.  516. 

describing  hand  holding  weapon,  ii.  515. 

LEGAL  BODY, 

how  object  that  the  grand  jury  is  not,  i.  889. 
LEGAL  EFFECT, 

when  proof  by,  sufficient,  i.  488  d,  488  e. 

LEGAL  IMPORT, 

criminal  act  may  be  charged  according  to  its,  i.  332-884. 

forgery  may  be  charged  according  to  its,  ii.  419. 

LEGIBLE, 

how  far  indictment  must  be,  i.  338. 

LEGISLATIVE  MEANINGS, 

given  to  words,  effect  of,  i.  858. 

LEGISLATORS, 

arrest  of,  for  crime,  i.  207  a. 

LETTERS,  (See  Threatening  Letters.) 

crimes  committed  by,  where  indicted,  i.  58,  61. 

LETTING  HOUSE, 

for  bawdry,  procedure  discussed,  ii.  119-122. 

LEVARI  FACIAS, 

whether  fine  collected  by,  i.  1303. 
LEVYING  WAR.  (See  Treason.) 

LEWDNESS.  (See  Adultery  —  Bawdy  House  —  Exposure  of 

Person,  &c.) 
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LIBEL,  (See  Libkl  and  Slander  —  Obscene  Libel.) 

in  what  county  indicted,  i.  53,  57,  61. 

"  published  and  cause  to  be  published,"  i.  435. 

count  may  charge  a,  on  more  persons  than  one,  i.  437. 

joinder  of  offences  in  indictments  for,  i.  452. 

joinder  of  defendants  in  indictments  for,  i.  468. 

innuendo  rejected  as  surplusage,  i,  480,  481. 

how  allege  date  —  needless  averment  which  must  be  proved,  i.  486. 

indictment  must  set  out  the,  in  exact  words,  i.  406,  530. 

according  to  its  tenor,  not  substance,  i.  559-561. 

bill  of  particulars  by  defendant  pleading  truth  of,  i.  645. 

restraining  publication  of,  by  injunction,  i.  1416. 

LIBEL  AND  SLANDER,  (See  Libel  —  Slander.) 

General  discussion  of  procedure /or,  ii.  781-811. 
Indictment  generally  and  for  libelling  individuals,  ii.  783-794. 

form  of  the  indictment,  ii.  783 ;  various  particulars,  ii.  784. 

colloquium  as  to  the  person,  the  subject,  ii.  785-788. 

tenor,  too  obscene  for  tenor,  ii.  789,  790. 

how  much  of  libel,  how,  and  foreign  language,  ii.  791,  792. 

the  innuendoes,  ii.  793,  794. 
Indictment  for  other  sorts  of  libel,  ii.  794  a-798. 

obscene  libels,  ii.  794  a;  obscene  pictures,  ii.  794  6;  effigies,  ii.  795; 
variance,  ii.  796. 

libel  on  judge  and  jury,  ii.  797. 
on  officer  of  foreign  government,  ii.  798. 
The  evidence,  ii.  799-804. 

to  introductory  allegations  and  innuendoes,  ii.  799;  publication,  ii.  800* 

the  malice  —  the  day,  &c.  other  instances,  ii.  801,  802. 

when  witness  must  answer  —  criminate  self,  ii.  803. 

proof  of  official  character,  ii.  804.        , 
Questions  of  practice,  ii.  805-806  a. 

county,  ii.  805;  verdict,  ii.  806;  impounding  libel,  ii  806  a. 
The  procedure  where  the  words  are  oral,  ii.  807-811. 

form  of  indictment  for  slander  to  magistrate,  ii.  807. 

oral  blasphemy  —  obscene  words,  ii.  808,  809. 

prove  tenor  or  substance,  ii.  808-810 ;  common  nuisance,  ii.  810. 

joinder  of  defendants,  ii.  811. 

LIBERTINES, 

visits  of,  as  evidence  against  bawdy  house,  ii.  116. 

LICENSE, 

when  and  by  whom  required  in  England  to  defend  prisoner,  i.  800. 
allege  and  prove,  on  indictment  for  disorderly  house,  ii.  282. 

LIMITATIONS.  (See  Statutes  op  Limitations.) 

LIQUOR  NUISANCE,  (See  Sale  of  Intoxicating  Liquor.) 

whether  juror  competent  a  second  time  on  indictment  for,  i.  913,  note. 

LIST  OF  WITNESSES, 

waiving  right  to,  i.  126. 

prisoner  to  have,  and  how,  i.  959  a. 

whether  all,  must  be  called,  i.  966  c. 
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LOCALITY,  (See  County  —  Place.) 

how  allege  the,  in  indictment  for  keeping  bawdy  house,  ii.  111. 

how  in  false  pretence  cases,  ii.  197;  in  conspiracy,  ii.  236;  in  counter- 
feiting, ii.  271 ;  in  larceny  where  original  taking  was  in  another 
county  or  State,  ii.  727-729. 
General  discussion  of  the  doctrine  of  the,  i.  45-67. 

introductory  explanations,  i.  45-48. 
As  to  crimes  against  the  several  States,  i.  49-63. 

general  doctrine  —  effect  of  dividing  county,  i.  49. 

statutory  provisions  and  constitutional  restrictions,  i.  50,  51. 

blow  and  death  in  different  countries  or  jurisdictions,  i.  51,  52. 

personal  presence  in  one  locality,  act  in  another,  i.  53. 

part  of  act  in  one  locality,  part  in  another,  i.  54-57. 

the  accessory  before  and  after,  i.  57,  58. 

foregoing  doctrines  applied  to  particular  crimes,  i.  59-61. 

letters  sent  through  mail,  &c.  i.  61. 

statutory  changes  in  law  of  this  subject,  i.  62,  63. 
As  to  crimes  against  the  United  States,  i.  64-67. 

constitutional  provisions  and  statutes,  i.  64,  65. 

crimes  within  State  limits,  i.  66;  how  place  determined,  i.  67. 

LORD'S  DAY,  (See  Sunday.) 

serving  warrant  of  arrest  on,  i.  207. 

how  allege  time  in  an  indictment  for  violating,  L  399. 

how  indictment  keep  within  statutory  terms,  i.  636,  637. 

how  indictment  as  to  exceptions  in  statute,  i.  636. 

negative  averment,  in  what  terms,  i.  641. 

judicial  acts  not  valid  on,  rendering  verdict  on,  i.  1001. 

General  discussion  of  procedure  for  violating,  ii.  812-818. 
the  common-law  nuisance  by  repetitions,  ii.  812. 
how  the  indictments  on  the  statutes,  ii.  813-817. 
the  evidence,  ii.  818. 

LOST  INDICTMENT, 

how  proceed  in  case  of,  i.  1400. 

LOST  INSTRUMENT, 

how  set  out,  i.  561 ;  ii.  404. 

proof  of,  in  false  pretences,  ii.  187. 

proof  of,  in  forgery,  ii.  433,  434. 
LOST  PAPERS, 

how,  as  to  supplying,  i.  1399. 
LOST  RECORD,  N 

law  and  practice  as  to,  i.  1398-1400. 
LOTTERY, 

indictment  for  unlawful,  should  state  species  of  property,  i.  600* 
LOTTERY  TICKETS, 

search-warrant  for,  i.  241. 

LUCRE, 

allegation  of,  for  keeping  bawdy  house,  ii.  108. 
disorderly  house,  ii.  274. 

"  LYING  IN  WAIT," 

words,  in  indictment  for  maiming,  iL  857. 
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MAGISTRATE,  (See  Binding  Oyer  —  Bribery  —  Complaint  be- 

fore Magistrate  —  Convictions  —  Examinations  before 
Magistrates  —  Justice  of  Peace  —  Malfeasance  avd 
Nonfeasance  in  Office.) 

preliminary  proceedings  before,  i.  225-239  a. 

trial  before,  when  jurisdiction  full,  i.  235. 

procedure  for  slanderous  words  to,  ii.  807. 

MAGISTRATE'S  ORDER, 

indictment  for  disobeying,  how,  i.  513,  529,  554.  * 

MAIL, 

letters  sent  by,  in  what  county  the  offence,  i.  61. 
how  as  to  forgery,  ii.  475. 
robbery  of  the,  ii.  773,  776  a. 

MAIM,  (See  Mayhem.) 

indictment  for  attempt,  how,  ii.  90. 

word,  in  indictment  for  mayhem,  ii.  852. 

procedure  for  various  statutory  maims,  discussed,  ii.  851-859. 
MAINPRISE, 

meaning  of  word,  how  differs  from  bail,  i.  248. 
MAINTENANCE, 

procedure  for,  discussed,  ii.  154-156. 

MALFEASANCE  AND  NONFEASANCE  IN  OFFICE,  (See  Non- 

feasance.) 
the  indictment  on  the  South  Carolina  statute,  i.  637. 
General  discussion  of  procedure  for,  ii.  819-836. 
Refusal  to  accept  office,  ii.  820,  821. 
Corrupt  acts  and  neglects  in  office,  ii.  822-836. 

MALICE,  (See  Malice  Aforethought.) 

word,  in  indictments  for  murder,  ii.  543-547,  593-595. 
presumption  as  to  its  continuing,  in  homicide,  ii.  605,  607. 
proof  of,  in  libel,  ii.  801. 

"  MALICE  AFORETHOUGHT,' ' 

technical  words,  in  the  indictment  for  murder,  i.  335;  ii.  541-544, 
647-549,  564. 

MALICIOUS  MISCHIEF,  (See  Cutting  Trees.) 

*'  destroyed  and  cause  to  be  destroyed,"  i.  434,  436,  note, 
variance,  i.  484  a ;  repugnancy  in  indictment,  i.  490. 
when  indictment  must  state  value  of  the  property,  i.  540;  ii.  840. 
by  killing  cattle,  allege  species  of  cattle,  i.  570. 
General  discussion  of  procedure  for,  ii.  837-850. 
The  indictment  generally  and  at  common  law,  ii.  838-844. 
Specially  of  the  indictment  on  statutes,  ii.  845,  846. 
The  evidence,  ii.  847-850. 

MALICIOUS  PROSECUTION, 

grand  juror,  &c.  witness  in,  i.  857,  858. 
no  action  for,  against  grand  jurors,  L  870  6. 

MALICIOUS  SHOOTING, 

joinder  of  defendants  for,  i.  468. 
how  indictment  for,  i.  629,  note. 
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"  MALICIOUSLY," 

word,  in  indictment  for  arson,  ii.  42-44;  assault,  ii.  58;  malicious  mis- 
chief, i.  842;  perjury,  ii.  922. 

MANACLED,  (See  Irons.) 

prisoner  not  to  be,  at  trial,  i.  955. 
MANDAMUS, 

how,  in  criminal  causes,  i.  1402,  1408. 
"  MANSION  HOUSE," 

words,  in  indictment  for  burglary,  ii.  185. 
MANSLAUGHTER.  (See  Homicide.) 

MARGIN, 

stating  county  in  the,  i.  377-379. 

setting  out  marks  in  the,  in  forgery,  ii.  407. 
MARITAL  COERCION, 

indictment  need  not  negative,  i.  513. 
MARK, 

averring  signature  by,  in  forgery,  ii.  407. 
MARKS  OF  QUOTATION.  (See  Quotation-Marks.) 

MARRIAGE, 

relationship  by,  as  disqualifying  to  be  juror,  i.  901. 

procedure  for  conspiring  to  procure,  or  defilement,  ii.  244. 

or  not  married,  alleging,  in  indictment  for  rape,  ii.  956. 
MARRIED  WOMEN,  (See  Wife.) 

may  be  arrested  for  crime,  i.  207  a. 

whether,  bound  by  recognizance,  i.  264  c. 

indictment  against,  not  negative  coercion,  i.  513. 

averring  offence  against,  by  maiden  name,  i.  687  a. 

bound  by  judgment  for  fine,  i.  1304. 
MASTER  OF  CROWN  OFFICE, 

in  England,  power  of,  as  to  informations,  L  143. 
MATRONS.  (See  Jury  of  Matrons.) 

MAYHEM,  (See  Maim.) 

the  statutory  indictment  must  describe  the  particulars,  i.  629. 

indictment  for  the  attempt,  how,  ii.  90. 

the  procedure,  discussed,  ii.  851-859. 

MAYOR, 

power  of,  as  to  binding  over  for  crime,  i.  229  a. 

MEANING, 

given  to  indictment,  which  will  support  it,  i  356,  510. 
MEANS, 

setting  out,  in  indictment  for  conspiracy,  ii.  208-217. 
MEASURE.  (See  Selling  by  Unlawful  Measure.) 

MEASURE  OF  PROOF, 

how  as  to  the,  i.  1052-1055,  1091-1095. 

MEAT.  (See  Selling  Diseased  Meat.) 

MEETINGS,  (See  Disturbing  Meetings.) 

disturbing,  procedure  for,  discussed,  ii.  284-301. 

MEMBERS  OF  CONGRESS, 

whether,  arrested  for  crime,  i.  207  a. 
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MIDDLE  NAME, 

how  the,  regarded,  i.  683-685. 
MINISTERIAL, 

committing  magistrates  acts  are,  i.  237. 

MINOR,  (See  Immature  Age.) 

how,  make  defence,  i.  059  e. 

MISCHIEF.  (See  Malicious  Mischief.) 

«  MISCHIEVOUSLY," 

word,  in  indictment  for  malicious  mischief,  ii.  842. 

MISDEMEANOR, 

arrest  of  one  committing,  i.  166,  167,  169-171. 

breaking  doors  to  arrest  for,  i.  197;  bail  in  cases  of,  i.  260  et  seq. 

presence  of  defendants  at  trials  for,  i.  270. 

use  of  "  then  and  there  "  in  indictments  for,  i.  413. 

whether  conviction  for,  on  indictment  for  felony,  i.  445. 

count  for,  whether  joined  with  count  for  felony,  i.  445,  446. 

consequences  of  misjoinder,  i.  447. 

joining  distinct  acts  of,  in  one  indictment,  i.  452. 

distinguished  from  felony  as  to  election  at  trial,  i.  425,  457,  458. 

indictment  for,  whether  made  bad  by  word  "  feloniously,"  i.  537. 

pleading  over  in,  after  plea  or  demurrer,  i.  755,  783  et  seq. 

distinguished  from  felony  as  to  separation  of  jury,  i.  995,  996. 

accessories  before  and  after  in,  distinguished,  ii.  2. 

MISFEASANCE.  (See  Malfeasance.) 

MISJOINDER, 

quashing  indictment  for,  i.  773. 

MISNOMER,  (See  Plea  of  Misnomsb.) 

plea  of,  discussed,  i.  791-793. 

MISPRISION  OF  FELONY, 

locality  of  the  indictment  in,  i.  65. 

MISTAKE  OF  FACT, 

not  negatived  in  indictment,  i.  522. 

MISTRIAL, 

no  arraignment  after,  i.  730  a. 

whether  petit  juror  may  serve  after  a,  i.  913. 

MITTIMUS, 

insufficient,  prison-breach,  i.  91. 
magistrate's,  i.  238. 

MODELS, 

exhibiting,  at  trial,  i.  965,  982  a. 

MONEY, 

found  on  arrested  person,  L  210-212. 

not  receivable  as  bail,  i.  264. 

word,  as  descriptive  of  thing  stolen,  in  larceny,  ii.  703. 

MORAL  CERTAINTY, 

as  equivalent  for  no  reasonable  doubt,  i.  1094. 

MOTION, 

whether  defendant  must  be  present  at  making  of,  i.  269,  276,  277. 
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MOTION  IN  ARREST,  (See  Arrrst  of  Judgment.) 

of  judgment,  whether  available  for  duplicity,  i.  442. 

misjoinder,  i.  470;  former  acquittal,  i.  813. 
compared  with  writ  of  error,  i.  1368. 
effect  of,  on  writ  of  error,  i.  1370. 

MOTION  FOR  NEW  TRIAL.  (See  New  Trials.) 

MOTION  TO  QUASH, 

scope  of,  extended  to  prevent  statute  being  unconstitutional,  i.  114. 
presence  of  prisoner  at,  i.  269. 
applied  to  recognizance,  i.  264  b. 
effect  of  quashing  on  bail,  i.  264  k. 
how,  in  cases  of  duplicity,  i.  442,  443. 
prosecutor  compelled  by,  to  elect,  i.  455. 
available  for  improper  joinder  of  counts,  i.  425. 
as  to  criminal  informations,  i.  713,  715. 
indictment  wrongly  found  by  grand  jury,  i.  882. 
applicable  to  writ  of  error,  i.  1371. 
refusing,  in  nuisance,  until  abated,  ii.  872. 
General  discussion  of  the  law  of  the,  i.  758-774. 
general  doctrine,  i.  758. 
court  simply  refusing  to  try  indictment,  i.  759. 
self -moved,  by  amicus  curias,  by  prosecuting  officer,  i.  759,  760. 
generally  a  proceeding  in  defence,  for  judicial  discretion,  i.  761. 
when  and  for  what,  i.  762-773 ;  effect  of  refusal,  i.  774. 

MOTIVE, 

presumption  from,  i.  1107,  1108. 

to  confession,  i.  1218,  1222,  1225,  1233-1239. 

MOVABLES, 

requisites  of  description  of,  i.  575,  576 ;  ii.  699-710. 

MULTIFARIOUSNESS,  (See  Duplicity.) 

the  doctrine  of,  i.  432-443. 

MURDER,  (See  Child  Murder  —  Duelling  —  Homicide.) 

a  technical  word,  how,  i.  335;  ii.  518. 
indictment  for,  must  have  what  words,  i.  335;  ii.  541,  548,  560. 

includes  manslaughter,  &c  i.  433;  ii.  540,  541. 
use  of  "  then  and  there  "  in  indictment  for,  i.  408. 
whether  presumed  from  fact  of  killing,  ii.  603-606. 


NAME, .  (See  Unknown.) 

amendments  of  indictments  as  to  the,  i.  97,  98,  104. 
when  indictment  should  allege,  i.  104,  571  et  seq. 
must  be  proved  as  laid,  i.  488;  proof  of,  unknown,  i.  552. 
allegation  of,  unknown,  i.  495,  546-552,  676-680. 
variance  in,  where  tenor  of  instrument  is  alleged,  i.  662. 
when,  to  be  alleged,  and  how,  i.  571,  572. 
repugnancy  in,  not  permissible,  i.  572. 
change  of,  effect  in  pleading,  i.  687  a. 
of  human  being  in  house  set  fire  to,  ii.  40. 
variance  as  to,  in  cases  of  assault,  ii.  65. 

656 


NEW  ALPHABETICAL  INDEX  OF  8UBJECTS. 

NAME,  —  continued. 

of  frequenters  of  bawdy  or  disorderly  house,  unnecessary,  ii.  107,  276. 
of  person  to  be  cheated,  in  conspiracy,  ii.  210,  211. 
alleging,  of  person  defrauded  in  forgery,  ii.  421  et  seq. 
of  players,  in  indictment  for  gaming,  ii.  463. 
how  allege,  in  indictment  for  homicide,  ii.  507,  508. 
of  person  killed,  to  be  set  out  in  indictment  for  homicide,  ii.  500-511. 
proof  of,  in  homicide,  ii.  636. 

and  proof,  of  owner  in  larceny,  ii.  718-726,  736,  752. 
of  owner  in  larceny  from  dwelling-house,  ii.  778. 
of  owner,  in  indictment  for  receiving  stolen  goods,  ii.  983. 
of  concurring  persons,  in  indictment  for  riot,  ii.  998. 
of  owner  of  house  pulled  down,  ii.  999. 
alleging,  of  co  conspirators  in  treason,  ii.  1033. 
Thet,  of  defendants  and  third  persons  in  indictments,  discussed,  i.  676-682. 
defendant's,  essential,  —  unknown,  known  in  part,  i.  676,  678. 
why,  and  third  person's,  and  how  defect  availed  of,  i.  677. 
warrant  of  arrest  against  unknown,  i.  679.  680. 
two  names,  i.  681 ;  name  of  corporation,  i.  682. 
Further  of  the,  in  pleading,  i.  683-689  b. 

Christian  name,  surname,  middle  name,  i.  683,  684. 
initials,  true  or  commonly  known,  bastard,  i.  685,  686. 
junior,  senior,  needless  addition,  name  changed,  i.  687,  687  a. 
same  sound,  different  spellings,  different  forms,  i.  688,  689. 
how  allege,  i.  689  a;  how  prove,  i.  689  b. 

NATURAL.  (See  Probable  Consequences.)  • 

"  NATURE  AND  CAUSE  OF  ACCUSATION," 

constitutional  provision  concerning,  i.  88. 
NAVIGABLE  RIVER.  (See  River.) 

NECESSITY, 

as  influencing  judicial  procedure,  i.  7. 

as  affecting  bail  and  recognizances,  i.  224  a,  264  b,  264  t. 

as  affecting  the  allegation,  considered,  i.  493-498. 
"  NECESSITY  AND  CHARITY," 

words,  in  indictment  for  violating  Lord's  day,  ii.  818. 
NEEDLESS  AVERMENTS, 

some,  stated,  i.  500-504. 
NEGATIVE, 

when  indictment  must  contain,  i.  513  a. 

in  what  terms  should  be,  i.  641 « 

what  and  how  indictment  on  statute  must,  i.  631-642. 

for  nuisance,  ii.  869 ;  violating  Lord's  day,  ii.  816. 
NEGLECT,  (See  Duty  —  Non-feasance.) 

in  what  county  indicted,  i.  53. 

how  charged  as  to  time,  i.  898. 

indictment  for  death  by,  how,  i.  542;  ii.  538,  538  a. 

official  procedure  for,  ii.  822  et  seq.  , 

NEW  TRIAL, 

whether,  may  be  applied  for  in  absence  of  the  prisoner,  i.  276. 

no  second  arraignment  after  order  for,  i.  730  a. 
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NEW  TRIAL,—  continued. 

as  remedy  for  wrong  before  grand  jury,  i.  887. 

objectionable  jurors  as  cause  for,  i.  949  b. 

for  verdict  contrary  to  law,  i.  987. 

for  what  misconduct  of  jury,  i.  998  a,  999. 

where  verdict  set  aside,  i.  1016. 

to  convicted  defendant,  to  use  testimony  of  acquitted,  i.  1088. 

granted  one  of  several  convicted  defendants,  i.  1038. 

whether,  to  set  up  alibi,  i.  1065. 
Methods  through  which,  applied  for,  i.  1263-1271. 

appeal,  i.  1264. 

exceptions,  i.  1265. 

case  reserved,  i.  1266. 

writ  of  error,  i.  1267. 

motion  for  new  trial,  i.  1268. 

effect  of  other  proceedings  on  this  motion,  i.  1268. 

practice  under  the  application  for,  i.  1269,  1270. 

testimony  and  confessions  of  jurors  on  the  application  for,  i.  1270. 

effect  of  ordering,  i.  1271. 
On  what  principles  granted,  i.  1272-1281. 

application  from  State,  i.  1272. 

generally  defendant  the  applicant,  i.  1272. 

criminal  and  civil,  compared,  i.  1273. 

trial  and  appeal  court,  compared,  i.  1274. 

law  and  fact,  compared,  i.  1275. 

injury  resulting  or  not,  compared,  i.  1276. 

judicial  discretion,  judge  satisfied  or  not,  i.  1277. 

entire  case  taken  into  consideration,  i.  1277. 

verdict  against  evidence,  i.  1278. 

newly-discovered  evidence,  i.  1279. 

surprise,  i.  1280. 

party  bound  by  counsel,  i.  1281. 

NEWLY-DISCOVERED  EVIDENCE, 
opening* of,  to  jury,  i.  969. 
ground  for  new  trial,  i.  1279. 
must  not  be  cumulative,  &c.  i.  1279. 

NIGHT-TIME,  (See  Time  of  Day.) 

allegation  of,  in  burglary,  ii.  131-133  a. 

NIGHT-WALKERS, 

the  right  of  private  persons  to  arrest,  i.  169. 

arrests  of,  by  constables,  &c.  i.  182. 

procedure  against,  how,  ii.  874  a. 
NOISES, 

procedure  in  nuisance  by,  ii.  874  b. 

NOLLE  PROSEQUI, 

duplicity  cured  by,  i.  443. 

as  a  mode  of  electing  on  what  count,  &c.  i.  456. 

quashing  a  substitute  for,  i.  760. 

applied  to  cure  imperfect  verdict,  i.  1014. 

as  to  joint  defendant  to  make  him  a  witness,  i.  1020. 

to  enforce  choice  of  cause  to  be  first  tried,  i.  1045. 
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NOLLE  PROSEQUI,—  continued, 

to  qualify  accomplice  to  testify,  i.  1161. 
General  discussion  of  the  law  and  practice  of  i.  1887-1896. 

defined,  by  whom,  prisoner's  consent,  i.  1887-1390. 

whether  to  part  or  all  of  defendants  and  indictment,  i.  1391-1393. 

at  what  stage,  effect  of,  practical  uses,  i.  1394-1396. 
NOLO  CONTENDERE, 

law  aDd  practice  of  plea  of,  discussed,  i.  802-804. 
NON  COMPOS  MENTIS.  (See  Insanity.) 

NON-FEASANCE,  (See  Malfeasance  and  Non-feasance  in  Of- 

fice —  Official  Misconduct.) 

in  office,  how  allege,  i.  555;  negativing  proviso,  i.  637. 
procedure  for,  discussed,  ii.  819-836. 
NON-RESIDENCE, 

as  excusing  from  grand  jury,  i.  853;  petit  jury,  i.  922. 
NONSUIT, 

unknown  in  criminal  causes,  i.  961. 
NORMAN  FRENCH.  (See  French.) 

NOSE.  (See  Slitting  the  Nose.) 

"  NOT  BAPTIZED," 

words,  describing  murdered  child,  ii.  510. 

NOT  GUILTY, 

form  of  plea  of,  i.  796;  withdrawal,  effect,  &c.  i.  797-801,  811. 

plea  of,  discussed,  i.  794  a  -501. 

adding  plea  of,  to  autrefois  acquit,  i.  811. 

burden  of  proof  on,  i.  1049;  plea  of,  in  record,  i.  1354. 
NOTE.  (See  Promissory  Note.) 

NOTE  OF  PARTICULARS,  (See  Bill  of  Particulars.) 

as  to  the  law  ordering,  i.  643-646. 
NOTES.  (See  Taking  Notes.) 

NOTICE  TO  PRODUCE, 

writings,  i.  959  c;  in  larceny,  ii.  753. 

NOTICE  OF  TRIAL, 

whether,  required,  i.  950  6. 

NUISANCE,  (See  Barratry  —  Bawdy-House  —  Blasphemy  —  Car- 

rying Gun  —  Common  Nuisance  —  Common  Scold  —  Disorderly 
House  —  Disturbing  Meetings  —  Drunkenness  —  Eavesdropping 

—  Engrossing  —  Exposure  op  Person  —  Forestalling  —  Gaming- 
house—  Lord's  Day —  Sale  of  Intoxicating  Liquor  —  Sepulture 

—  "  To  the  Common  Nuisance  "  —  Way.) 
arresting  persons  committing,  i.  183. 

presence  of  defendant  at  judgment  to  abate,  i.  275. 
how  allege  time  in,  i.  393. 
abated,  quashing  indictment,  i.  772. 
whether,  subject  of  injunction,  i.  1417. 
in  violating  Lord's  day,  procedure  for,  ii.  812. 
General  discussion  of  procedure  for,  ii.  860-878. 
Indictment  generally  and  at  common  law,  ii.  861-867. 
form,  •« damage,"  "all,"  "divers,"  &c.  ii.  861,  862. 
concluding  "  to  the  common  nuisauce,"  ii.  862-864. 
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NUISANCE,  —  continued. 

when  allege  the  specific  acts  and  circumstances,  ii.  865. 
allegations  when  abatement  to  be  asked,  ii.  866. 
location,  county,  ii.  866;  duplicity,  ii.  867. 
The  indictment  specially  upon  the  statutes,  ii.  868,  869. 
Questions  of  evidence  and  practice,  ii.  869  a-874. 
evidence,  ii.  869  a,  869  b. 
sentence  and  abatement,  ii.  870-872. 
bill  of  particulars,  ii.  873;  juror,  ii.  874. 
Particular  nuisances,  ii.  874  a-878. 
night- walking,  ii.  874  a;  noises,  ii.  874  6;  offensive  trades,  ii.  875-877; 
rendering  air  unwholesome,  ii.  877  a ;  rendering  water  unwholesome, 
ii.  878. 
NUMBER, 

when,  must  be  proved  as  laid,  i.  488  b,  579. 

of  grand  jury,  i.  854,  855;  of  petit  jury,  i.  897-899. 

of  instrument,  whether  allege  in  indictment  for  forging  it,  ii.  407. 

NUMERALS, 

whether  allowable  in  indictments,  i.  344,  345. 

NUNC  PRO  TUNC, 

entries  of  record,  how,  i.  1343. 


OATH, 

setting  out  and  proving  the,  in  perjury,  i.  529;  ii.  912-914. 
whether  complaint  before  magistrate  must  be  on,  i.  718. 
of  the  grand  jury,  i.  856,  885. 

how  administered  to  witness  before  grand  jury,  i.  868. 
form  of  petit  juror's,  i.  983;  the  attending  officer's,  i.  991. 
admissions  under,  whether  competent  evidence,  i.  1255-1257. 
of  jury,  in  record,  i.  1357. 
proof  of  the,  in  perjury,  ii.  933  c. 

OBJECTING, 

to  testimony,  how  and  when,  i.  966  6. 
instructions  of  court,  i.  980. 
witness,  effect  of  not,  i.  1137. 

OBSCENE  LIBEL,  (See  Libel  and  Slander.) 

how  allege,  i.  496,  561 ;  ii.  790,  794  a,  794  ft,  808. 

OBSCENE  WORDS, 

procedure  for  uttering,  ii.  808-810. 

OBSTRUCTING  JUSTICE  AND  GOVERNMENT,  (See  "  To  thb 

Obstruction  of  Justice.") 
General  discussion  of  procedure  for,  ii.  879-898. 
Assaulting  and  resisting  an  officer,  ii.  881-895. 
how  the  indictment,  ii.  881-890;  evidence,  ii.  881-893. 
variance,  ii.  894;  conviction  of  part,  ii.  895. 
Other  obstructions,  ii.  896-898. 
refusing  to  assist  officer,  ii.  896. 
dissuading  witnesses  from  testifying,  ii.  897. 
falsely  assuming  office,  ii.  898. 
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"  OF  AND  CONCERNING," 

words,  in  indictment  for  libel,  ii.  785. 

OFFENCES,        (See  Criminal  Transactions  —  Joinder  of  Offences.) 

how  described,  in  recognizance,  i.  264  b. 
including  several,  in  one  count,  i.  473  et  seq. 
committed  in  different  ways,  i.  484. 
quashing  indictment  for  no  offence,  i.  772. 
serious  or  public,  quashing  indictment  for,  i.  769. 

OFFENSIVE  TRADE, 

carrying  on  —  the  procedure  discussed,  ii.  875-877. 

OFFICE,  (See  "By  Color  of  Office" — Malfeasance,  &c.  in 

Office.) 
refusal  to  accept,  the  procedure  for,  ii.  819-836. 
how,  proved,  i.  1130. 
falsely  assuming,  ii.  898. 

OFFICER,  (See  Arrest  —  Assault  —  Obstructing  Justice  and 

Government  —  Official  Conduct.) 
of  United  States,  as  juror  in  State  court,  i.  926. 
presumed  to  have  done  his  duty,  i.  1131. 

assault  on,  in  discharge  of  official  duty,  procedure  for,  ii.  881-887. 
resisting  an  —  the  procedure  discussed,  ii.  888-895. 

OFFICIAL  CHARACTER, 

how  proved,  i.  1130;  ii.  824,  885,  886,  895. 

of  person  killed,  not  alleged  in  indictment  for  homicide,  ii.  506. 

how  allege,  in  indictment  for  assault  on  officer,  ii.  884. 

how  allege,  in  indictment  for  resisting  officer,  ii.  884. 

OFFICIAL   CONDUCT,  (See  Bribery  —  Malfeasance,  &c.   ih 

Office.) 

presumptions  from,  i.  1130, 1131. 
OFFICIAL  NEGLECTS.  (See  Non-feasance  in  Office.) 

OLD  AGE, 

as  excusing  from  grand  jury,  i.  853. 
OMISSION  OF  DUTY, 

allegation  of  time  in  indictment  for,  i.  398. 
OMISSION  OF  EVIDENCE, 

how  regarded,  i.  966  c. 
"ONE  IN  AUTHORITY," 

who,  and  relation  of,  to  confession,  i.  1233,  1234. 
ONE  COUNT, 

demurrer  to,  i.  779. 
OPEN  COURT,  (See  Court.) 

law  of,  before  inferior  magistrate,  i.  726. 

doctrine  requiring,  considered,  i.  957-959. 

whether  verdict  must  be  rendered  in,  i.  1001. 

judgment  to  be  pronounced  in,  i.  1291. 
OPEN  SHOP, 

procedure  for,  on  Lord's  day,  ii.  813  et  seq. 
OPENINGS, 

of  counsel,  considered,  i.  967-973. 
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OPINION,  (See  Expressed  Opinion.) 

of  counsel,  as  to  prisoner's  innocence,  expression  of,  i.  811. 

of  judge,  on  evidence,  i.  081. 

on  question  of  guilt,  whether  disqualifies  to  be  juror,  i.  908-010. 

on  the  law,  as  disqualifying  juror,  i.  016-018. 

word,  in  sentence.,  i.  1206. 

OPINIONS  OF  WITNESS, 

general  doctrine  as  to  admitting,  i.  1177,  1178;  ii.  676. 
as  to  whether  a  house  is  a  nuisance,  ii.  270. 
in  forgery,  ii.  432  a;  on  a  question  of  insanity,  ii.  676,  686. 
of  experts,  in  rape,  ii.  073. 

**  OR,"  (See  Disjunctive  Allegations.) 

in  statute,  "  and  "  in  indictment,  i.  436,  484. 

effect  of,  as  vitiating  the  indictment,  i.  585-502. 

word,  in  indictment  for  forgery,  ii.  438-440. 

word,  in  indictment  for  poisoning,  ii.  647. 
ORAL, 

anciently  the  pleadings  were,  i.  340.  * 

whether  verdict  should  be,  i.  1002. 

ORAL  PLEAS, 

doctrine  of,  stated,  i.  788-700;  in  pardon,  L  848 

ORAL  WORDS,  (See  Words.) 

how  set  out,  in  indictments,  ii.  123,  807-800,  004  et  seq. 

ORDER,  (See  Criminal  Procedure.) 

of  proceedings,  in  a  criminal  cause,  stated  in  outline,  L  28-44* 

of  averments  in  indictment,  not  essential,  i.  511. 

of  the  pleas,  stated  and  discussed,  i.  746  et  seq. 

of  proceedings  at  trial,  i.  060-066  d. 

by  which  party  election  to  bring  on  trial,  i.  1045. 

of  proceedings  where  defendants  jointly  indicted,  i.  1040. 

of  testimony  in  conspiracy,  ii.  231. 

procedure  for  forgery  of  an,  ii.  473,  474. 

ORDER  OF  EXCLUSION, 

of  witnesses  from  court,  considered,  i.  1188-1108. 

ORDER  OF  INSPECTION.  (See  Inspection.) 

"  ORDEREP," 

word,  in  the  sentence,  i.  1206. 

ORE  TENUS.  (See  Oral  Pleas.) 

ORTHOGRAPHY, 

not  considered,  as  to  name,  i.  688. 

OTHER  CRIME.  (See  Another  Crime.) 

"  OTHER  WRONGS," 

use  of  the  words,  in  indictments  for  assault,  ii  57. 

"  OTHERWISE  CALLED," 

words,  how  used  in  pleading,  i.  681. 

OUTCRIES, 

of  third  persons,  when  admissible,  i.  1087. 
of  woman,  as  evidence  in  rape,  ii.  060. 
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OUTLAWRY, 

how,  in  this  country,  i.  678. 

OUTWARD  FORM, 

alleging  fact  by  the,  i.  332,  333. 
OVERT  ACT, 

laying  the,  in  conspiracy  and  treason,  i.  437 ;  ii.  205, 206, 223, 1032, 1035. 
OWN  AFFAIRS, 

would  act  on  in,  as  equivalent  to  no  reasonable  doubt,  i.  1094. 
OWNERSHIP, 

must  be  proved  as  laid,  i.  488  b. 

laying,  and  how,  in  identification,  i.  566  et  seq. ,  581-584. 
how,  in  arson,  ii.  36-39;  burglary,  ii.  137-139;  false  pretences,  ii.  173, 
174;  embezzlement,  ii.  320;  extortion,  ii.  363;  larceny,  ii.  718-726, 
736,  752;  larceny  from  dwelling-house,  ii.  778;  malicious  mischief, 
ii.  843,  850;  rescuing  goods,  ii.  890;  robbery,  ii.  1006. 


PANEL, 

furnishing  prisoners  with  the,  i.  931  a. 

PAPER, 

indictment  may  be  on,  i.  337. 

PAPERS,  (See  Lost  Papers.) 

giving  notice  to  produce,  i.  959  c. 
what,  jury  retiring  to  deliberate  may  take,  i.  982  a. 

PARCHMENT, 

whether  indictment  to  be  on,  i.  337. 

PARDON, 

the  certainty  required  in  plea  of,  i.  323. 
burden  of  proof  on  plea  of,  i.  1048. 

how,  where  one  gives  evidence  hoping  to  procure,  i.  1175. 
may  be  pleaded  at  sentence,  i.  1293. 
reprieve  as  part  of  power  of,  i.  1299. 

procedure  as  to  sentence  after  conditional  forfeiture,  i.  1382-1386. 
Plea  and  proof  of  j  discussed,  i.  832-848. 

general  and  introductory  views,  i.  832-834. 
as  respects  statutory  pardons,  i.  835-837. 

executive  pardons,  i.  838-847. 
pleading,  orally,  i.  848. 

PARISH, 

alleging  the,  in  indictment,  i.  366,  370-375. 
PART, 

verdict  of  guilty  of,  silent  as  to  the  rest,  i.  1011. 

verdict  finding,  no  evidence  as  to  the  rest,  i.  1014. 

verdict  as  to,  where  persons  are  indicted  jointly,  i.  1086. 

conviction  of,  where  more  counts  than  one,  i.  1325-1334. 
in  assault  on  officer,  ii.  895. 

PART  OF  HOUSE.  (See  Several  Families.) 

PARTIAL  VERDICT,  (See  Verdict.) 

how  as  to,  i.  1009-1011. 

PARTICEPS  CRIMINIS.  (See  Accomplices.) 
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PARTICIPANTS, 

in  offence,  as  witnesses,  i.  1156-1176. 
PARTICIPLE, 

sufficient  even  where  direct  allegation  required,  i.  656,  558. 

PARTICULARS.  (See  Bill  of  Particulars.) 

PARTIES, 

who  the,  in  criminal  cases,  i.  1082. 

not  competent  witnesses,  i.  1139. 

testifying  for  themselves,  how  under  statutes,  i.  1181-1187. 

PASSING  COUNTERFEIT  COIN,  (See  Counterfeiting.) 

procedure  for,  discussed,  ii.  257-262. 
PASSING  JURORS, 

doctrine  as  to,  L  938  et  seq. 
"  PEACE."  (See  Breach  of  Peace  —  "  In  the  Peace  "  —  Sureties 

of  Peace.) 
PECUNIARY  INTEREST, 

disqualification  of,  to  be  juror,  i.  902,  907. 
PEN  AND  PAPER, 

prisoner  to  have,  at  trial,  i.  956. 
PENALTY, 

right  to,  whether  disqualifies  witness,  i.  1138. 
PENCIL, 

whether  indictment  may  be  in,  i.  337.  # 

PEREMPTORY  CHALLENGE,  (See  Challenge.) 

the  law  of,  stated,  i.  935-945. 

PERJURY,  (See  Subornation  of  Perjury.) 

whether  several  can  be  joined  in  indictment  for,  i.  470. 

grand  jurors  witnesses  in,  committed  before  them,  i.  857,  858. 

defective  and  good  assignments  of,  combined,  i.  480. 

indictment,  how  far  set  out  oath  in,  i.  529;  ii.  912,  913. 

grand  jury  may  indict  for,  committed  before  them,  i.  864. 
General  discussion  of  the  procedure,  ii.  899-939. 
The  indictment,  ii.  901-926. 

what  averments  required,  and  form,  ii.  901-903. 

distinction  of  direct  and  incidental,  ii.  904. 

how  allege  proceeding  or  course  of  justice,  ii.  905-911. 

how  allege  the  swearing  of  defendant,  ii.  912-914. 

setting  out  of  the  false  testimony,  ii.  915-917. 

averments  to  show  the  testimony  false,  ii.  918-920. 
of  materiality  of  the  false  testimony,  ii.  921. 

other  questions ;  as,  "  corruptly,' '  "  feloniously,"  "wilfully,"  "false- 
ly," &c.  ii.  922;  repugnance,  ii.  923;  whole  doctrine  in  brief,  ii.  924. 

indictment  on  the  statutes,  ii.  925,  926. 
The  evidence,  ii.  927-935  a. 

number  and  corroboration  of  the  witnesses,  ii.  927-938. 

who  may  be  witnesses,  ii.  933  a. 

cause  and  issue  wherein  was  the  false  swearing,  ii.  938  b. 

oath,  testimony,  its  falsity,  materiality,  ii.  988  a-935. 

showing  the  false  testimony  to  be  wilful  and  corrupt,  ii.  935. 
Questions  of  practice,  ii.  936,  937. 
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PEBJUBT,  —  continued. 

Joinder  of  defendants,  ii.  936;  verdict,  iL  937. 
Attempts  (subornation — unsuccessful),  ii.  93d,  939. 

PERSON.  (See  Exposure  of  Pessov.) 

PERSON  ARRESTED,  (See  Arrest.) 

how  dispose  of,  L  213  et  seq. 
PERSON  INJURED,  (See  Nam.) 

the  allegation  of,  i.  571,  581 ;  as  witness,  L  1138. 
PERSON  UNKNOWN,  (See  Name  —  Cxorowv.) 

how  when,  L  495,  516-552,  676-680;  iL  225,  50&-510, lOtt. 
PERSONS,  (See  Name.) 

how  indictment  describe,  L  571  et  seq. 

PERSONAL  PRESENCE,  (See  Presence.) 

not  always  in  same  locality  with  the  criminal  act,  L  53. 

"  PERSONAL  PROPERTY," 

in  statute,  bow  in  indictment,  i.  616. 

PERSONAL  VIOLENCE, 

wife  as  witness  to  husband's,  i.  1153;  iL  69,  961. 

PETIT  JURORS, 

qualifications  of  grand  jurors  and,  compared,  L  851,  852. 
when,  may  serve  a  second  time  in  same  case,  i.  911-913. 
how,  on  trial  of  defendants  jointly  indicted,  L  1024,  1027-1032. 
qualifications  of,  in  cases  of  nuisance,  ii.  874. 

PETIT  JURY,  (See  Jury  —  Trial.) 

ancient  law  concerning,  i.  362  et  seq. 

oath  of  the,  i.  983. 

how  as  to,  where  several  are  indicted  jointly,  L  1027-1032. 

what  concerning,  to  appear  in  record,  i.  1357. 
The  jurors  and  their  qualifications  discussed,  i.  895-930. 
Number  and  unanimity,  i.  897-899. 
Qualifications  of  the  jurors,  i.  900-930. 

constitutional  limits,  i.  900. 

what  relationship  disqualifies,  i.  901. 

civil  and  social  connections,  i.  902. 

pecuniary  interest  in  result,  i.  907. 

opinion  on  question  of  guilt,  L  908-910. 

passed  on  same  question  in  another  capacity,  i.  911-915. 

peculiar  views  of  the  law,  conscientious  scruples,  fa.  i.  916-918. 

connection  with  prosecution  or  defence,  i.  919. 

technical  statutory  qualifications,  i.  920. 

freeholder,  householder,  fa.  i.  921;  non-residence  in  county,  i.  922; 
alienage,  i.  923;  infamy,  i.  924. 

insanity,  drunkenness,  ill-health,  fa.  i.  925. 

personal  exemptions  (age,  holding  office,  court  excusing,  fa.),  i.  926. 

how  when  defendant  is  a  foreigner,  i.  927-930. 
Impanelling  and  challenging,  i.  931-945. 

defined,  i.  931 ;  bringing  the  jurors  into  court,  i.  931. 

furnishing  prisoner  with  panel,  i.  931  a. 

waiver  of  the  right  to  object,  fa.  i.  932. 

the  party  who  is  to  challenge,  i.  933. 
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PETIT  JURY,  —  continued. 

how  the  defect  to  be  shown,  i.  934. 

peremptory  challenges,  i.  935-945. 
Objecting  to  juror*  after  they  are  sworn,  i.  946-949  b. 

who  object,  waiver,  challenge  by  permission,  Ac.  L  946,  947* 

juror  taken  sick  —  supplying  juror,  &c.  i.  948. 

carrying  objection  to  higher  court,  i.  949. 

unknown  objection,  i.  949  a  {  new  trial,  i.  949  b. 
Preparations  for  trial  by,  i.  950-959/     (See  Trial.)  ' 
The  trial,  i.  959  £-982  a.     (See  Trial.) 
The  respective  provinces  of  court  and,  i.  982  £-989  b. 
As  to  questions  of  law,  i.  983-988. 

whether,  judge  of  law,  i.  984,  985,  988. 

whether  counsel  argue  law  to',  i.  986. 

court  to  instruct,  as  to  law,  i.  987. 
As  to  questions  of  fact,  i.  989,  989  b. 
The,  during  trial  and  to  verdict,  discussed,  i.  990-1000. 

in  the  care  of  an  officer,  i.  991-993. 

in  presence  of  the  court,  i.  994. 

leaving  court  unattended  by  officer,  i.  995,  996. 

what  the  court  may  permit  to,  while  in  care  of  officer,  i.  997* 

deliberating  on  their  verdict,  i.  998  a. 

consent  of  prisoner  to  separation,  &c.  i.  998. 

consequences  of  misbehavior  of  the,  i.  999. 

communications  between  court  and,  i.  1000. 
Verdict  of  the,  and  its  rendition,  i.  1001-1016.     (See  Verdict.) 

PETITION  OF  REVIEW, 

how,  in  criminal  causes,  i.  1401. 

PHOTOGRAPHS, 

admissible  against  defendants,  i.  1097. 

PICKING  POCKET.  (See  Pocket  Picking.) 

"  PIGEON," 

word,  as  descriptive  of  thing  stolen  in  larceny,  ii.  706. 

PLACE,  (See  County  —  Locality — Time  and  Place.) 

prosecution  in  county  or  district  where  offence  committed,  1.  46-67* 
allegation  and  proof  of,  i.  860-385. 
description  of  the,  in  search-warrants,  i.  244,  245. 
repetition  of,  and  time,  i.  407-414. 
effect  of  laying,  descriptively,  L  678. 
special  verdict  as  to  the,  i.  1006. 
the,  for  execution  of  sentence,  i.  1338. 
of  holding  court,  how  in  record,  i.  1351. 

allegation  of,  in  burglary,  ii.  135, 136;  in  disturbing  meetings,  ii.  286  a, 
in  homicide,  ii  534;  in  nuisance,  ii.  866. 

PLEA,  (See  Attorney  —  Former  Jeopardy  —  Oral  Pleas  — 

Pleading  Over  —  Withdrawing  Plea.     And  see  the  names  of  the 
several  pleas.) 

withdrawing  and  substituting,  i.  124. 

whether,  by  attorney,  i.  268. 

to  be  presented  at  arraignment,  i.  729,  730. 

665 


PLE  ALPHABETICAL  INDEX  OF  8UBJB0T8. 

PLEA,  —  continued. 

no  valid  trial  without,  i.  733. 

prisoner  refusing  to  render,  i.  733  a. 

the  several  pleas  enumerated,  and  their  import  stated,  i.  734-748. 

order  of  presenting  the  pleas,  i.  744  et  seq. 

whether  double,,  allowed,  i.  748-751 ;  how  tried,  i.  752-754. 

some  of  the  pleas  considered,  i.  787-804. 

contrary  to  record,  bad,  i.  885. 

how,  by  persons  indicted  jointly,  i.  1025. 

to  assignment  of  errors,  i.  1371. 
PLEA  IN  ABATEMENT,  (See  Plea.) 

to  be  presented  at  arraignment,  i.  730. 

what  it  is,  &c.  i.  738-740;  for  what  defects,  i.  739,  740. 

pleading  over  after,  i.  754  et  seq. 

after  plea  in  bar,  i.  756 ;  after  demurrer,  i.  782-780. 

whether,  may  be  oral,  i.  789,  790. 

for  misdoings  by  grand  jury,  i.  883-885. 

burden  of  proof  on,  i.  1048. 

PLEA  IN  BAR,  (See  Plba.) 

concerning,  and  what,  i.  742. 

PLEA  OF  GENERAL  ISSUE,  (See  Plea.) 

what,  i.  743. 

PLEA  OF  GUILTY,  (See  Plea  —  Plea  of  Not  Guilty.) 

how,  and  when  presented,  i.  729,  794  a,  795. 
withdrawing,  i.  798 ;  tendered  orally,  i.  729,  788. 

PLEA  DENYING  IDENTITY, 

law  and  practice  of,  i.  1385.  * 

PLEA  TO  THE  JURISDICTION,  (See  Plea.) 

general  doctrine  of  the,  i.  736;  form  of,  &c.  i.  794. 

PLEA  OF  MISNOMER,  (See  Plea.) 

the  law  of,  considered,  i.  791 ;  form  of,  &c.  i.  792. 

PLEA  OF  NOLO  CONTENDERE,  (See  Plea.) 

the  law  of,  considered,  i.  802-804. 

PLEA  OF  NOT  GUILTY,  (See  Not  Guilty  —  Plea.) 

how,  and  when  presented,  i.  729 ;  oral  or  in  writing,  i.  788,  797. 
form,  with  joinder  in  issue,  and  how,  i.  796,  797. 
effect  of  withdrawing,  &c.  i.  799-801. 

PLEA  OF  PARDON.     (See  Pardon.) 

PLEA  OF  PREGNANCY, 

law  and  practice  of  the,  i.  1322-1324. 

PLEA  PUIS  DARREIN  CONTINUANCE, 

as  to  former  jeopardy,  i.  822  et  seq. 

PLEADIN  G,  (See  Oral  Pleas  —  Pleadings  —  Procedure.) 

meaning  of  the  term,  i.  2;  waiver  of  rights  in,  i.  123,  124. 

civil  and  criminal,  compared,  i.  320,  321. 

how,  as  against  the  accessory,  ii.  2-11. 
PLEADING  OVER, 

after  a  plea  disposed  of,  i.  754,  755*  after  demurrer,  i.  781-786 
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PLEADINGS,  (See  Pleading.) 

meaning  of  the  word,  in  the  plural  form,  i.  2. 

the,  subsequent  to  the  indictment,  considered,  i.  728-848 

POCKET  PICKING, 

indictment  for  attempt  at,  ii.  89. 

POISON,  (See  Homicide.) 

indictment  for  homicide  by,  how,  ii.  514,  529. 

form  of  indictment  for  murder  by,  ii.  553. 

what  the  allegations  should  be,  ii.  553-556. 

administering,  with  intent  to  kill  —  the  procedure,  ii.  644-650. 

proof  of,  by  experts,  ii.  631. 

POLICE  OFFICER, 

power  of,  to  arrest  without  warrant,  i.  181  et  seq. 
POLLING  JURY, 

the  doctrine  and  practice  of,  i.  1003. 
POLLS, 

challenge  to  the,  considered,  i.  876  et  seq.,  982  a. 
POLYGAMY, 

locality  of  the  crime  of,  i.  62,  note. 

negativing  proviso  and  exceptions  in  statute  in,  i.  638. 
POOR, 

misconduct  to,  how  the  indictment,  i.  494. 
POOR  PRISONER, 

discharge  of,  from  fine,  i.  1306. 

POSSESSION,  (See  Counterfeiting  —  Forgery — Stolen  Goods.) 

of  fictitious  instrument,  how  the  indictment,  i.  523. 
of  counterfeits,  how  indictment  for,  i.  627,  note, 
unlawful,  other  instances  in  proof  of,  i.  1126,  1127. 
of  counterfeit  coin,  with  intent,  —  the  procedure,  ii.  265-268. 
of  instruments  of  counterfeiting,  ii.  269,  270. 
having  forged  bank-bills  in,  with  intent,  procedure  for,  ii.  461-469. 
as  evidence  of  forgery,  in  what  county,  ii.  479. 
of  stolen  goods,  as  evidence  of  larceny,  ii.  739-747. 
as  evidence  of  burglary  —  robbery  —  murder,  ii.  152,  747. 
as  evidence  against  receiver,  ii.  989. 

POST  OFFICE, 

larcenies  by  employees  of  the,  ii.  776  a. 
POST  OFFICE  LETTER, 

locality  of  crime  committed  by  means  of,  L  61* 

POVERTY, 

prisoner's,  as  evidence  in  larceny,  ii  748. 

effect  of,  on  fine,  i.  1306. 
PRACTICE,  (See  Procedure.) 

meaning  of  the  term,  i.  2,  3. 

criminal,  changed  in  modern  times,  i.  13,  822* 
"  PREAMBLE," 

of  statute,  meaning  of  the  term,  i.  634. 
PRECEDENTS, 

of  indictment,  following  the,  i.  836. 
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PRECEPT,  (See  Process.) 

for  execution  of  sentence,  i.  1302,  1336,  1337. 
producing,  in  evidence,  in  justification  of  officer,  ii.  882. 

PRECISION, 

of  language,  how  far  essential  in  indictment,  i.  340-359,  520. 

PREGNANCY, 

proceedings  at  sentence  of  female  prisoner  pregnant,  i.  1322-1324. 
proof  of,  by  experts,  ii.  631. 

PRELIMINARY  EXAMINATION,  (See  Binding  Over.) 

whether  necessary,  i.  239  a  ;  procedure  as  to,  i.  225-239. 

PREMISES, 

description  of  the,  in  forcible  entry,  ii.  381,  382;  nuisance,  ii.  866. 

PREPARATIONS  FOR  TRIAL.  (See  Trial.) 

PREPENSED.  (See  Aforethought.) 

PREPONDERANCE  OF  EVIDENCE, 

when,  the  rule  in  criminal  causes,  i.  1095. 
PRESENCE, 

in  one  locality,  and  act  in  another,  i.  53. 

of  prisoner  in  court,  whether  should  appear  in  record,  i.  1353. 
Prisoner's,  in  court,  doctrine  discussed,  i.  265-277. 

general  doctrine,  i.  265 ;  waiving  right  to  be  present,  i.  266,  271. 

no  proceedings  on  default  —  must  be  appearance,  i.  267. 

when  prisoner  may  plead  by  attorney,  i.  268,  270. 

how  at  motions,  i.  269 ;  in  lower  misdemeanors,  i.  270. 

in  felony  —  verdict,  i.  271,  272. 

during  trial,  i.  272-274;  at  sentence,  i.  275. 

between  verdict  and  sentence,  &c.  i.  276,  277. 

rule  to  show  cause,  writ  of  error,  i.  277. 

PRESENTMENT, 

general  view  of,  and  distinguished  from  indictment,  i.  131,  136, 137. 
how,  in  particular  States,  i.  138,  139 ;  in  U.  S.  courts,  i.  140. 

PRESUMPTIONS,  (See  Evidence.)    # 

as  to  jurisdiction  of  court,  i.  315. 

not  affected  by  alibi,  i.  1066. 

all  evidence  rests  in,  i.  1076. 

in  general,  and  some  particular,  i.  1096-1131.  (See  Evidence.) 

in  favor  of  record,  i.  1356. 

in  forgery,  instrument  genuine,  ii.  432. 

as  to  the  county  in  forgery,  ii.  476. 

how,  in  homicide,  ii.  598-608. 

as  to  whether  prisoner  is  insane  or  not,  ii.  669-675. 

from  possession  of  stolen  goods,  ii.  152,  737-747,  989. 
PRIMA  FACIE  CASE, 

the  indictment  must  show  a,  i.  77  et  seq.,  325,  519,  637. 
PRINCIPAL  AND  ACCESSORY,  (See  Accessory.) 

procedure  against,  discussed,  ii.  1-15. 
PRINCIPALS, 

of  first  and  second  degree,  how  indictment  against,  ii.  8,  69. 

how  in  mayhem,  ii.  859. 
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PRINCIPLES, 

leading,  of  criminal  procedure,  i.  45-120. 

PRINTING, 

sufficient  in  indictment,  i.  337. 

PRIOR  CONVICTION.  (See  Conviction.) 

PRISON, 

what,  sentence  to,  i.  1338;  management  of,  i.  1339. 
confining  in  one,  when  sentenced  to  another,  i.  1338 

PRISON  BREACH, 

where  insufficient  mittimus,  i.  91. 
procedure  for,  discussed,  ii.  940-946. 

PRISON  KEEPER, 

may  retake  escaped  prisoner,  i.  1383. 

PRISONER, 

what  information  the  indictment  must  communicate  to,  i.  517-581. 
when,  to  be  personally  present  in  court,  i.  265-277.    (See  Presence.) 
arraignment  of,  i.  728-733  b;  custody  during  trial,  i.  952  a. 
position  of,  in  court-room  at  trial,  i.  953-956. 
escape  of,  from  custody,  i.  1382-1386. 

PRISONER'S  GUILT, 

opinions  on,  whether  disqualify  to  be  juror,  i.  908-010. 

PRIVATE  PERSONS, 

right  of,  to  arrest,  i.  164-172,  1383. 

power  of,  as  to  criminal  informations,  i.  143. 

procedure  for  libel  on,  ii.  783-794. 

PRIZE  FIGHT, 

indictment  for,  ii.  24,  61. 

PROBABLE  CAUSE, 

required  by  committing  magistrate  and  grand  jury,  i.  233,  866,  867. 

PROBABLE  CONSEQUENCES, 

of  act,  presumed  intended,  L  1100. 

PROCEDURE, 

meaning  of  term,  i.  2,  3;  general  view  of  law  of,  i.  4-11. 
criminal,  general  view  of  the  law  of,  i.  12-27. 
outline  of  the,  in  a  criminal  cause,  i.  28-44. 
leading  principles  of  criminal,  explained,  i.  45-129. 
pursuing  the  forms  of,  established  by  law,  essential,  i.  89-94. 

PROCURATION, 

proof,  where  signature  is  by,  in  forgery,  ii.  435. 

PROCURER.  (See  Accessory.) 

PROFANENESS, 

procedure  for,  discussed,  ii.  123-125. 

PROHIBITION, 

how,  in  criminal  causes,  L  1404, 1405. 

PROMISSORY  NOTE, 

procedure  for  forgery  of,  ii.  470-472. 

how  allege,  in  indictment  for  larceny,  ii.  732,  736. 

669 


PUB  ALPHABETICAL  INDEX  OF  SUBJECTS. 

PROOF,         (See  Burden  of  Proof  —  Evidence — Measure  of  Proof 

Presumptions.) 
the,  must  cover  entire  charge,  i.  127-129. 
how  take  advantage  of  insufficient,  before  grand  jury,  i.  872. 

PROPERTY,  (See  Restitution.) 

word,  too  general  in  allegation,  i.  568-570;  in  larceny,  ii.  699. 
proceedings  against  the  defendant's,  to  collect  fine,  i.  1303. 

PROSECUTE.  (See  Failure  to  Prosecute.) 

PROSECUTING  OFFICER,  (See  Attorney  —  Nolle  Prosequi 

Special  Counsel.) 
what  should  be  the  qualifications  of,  i.  26. 
of  what  county,  after  change  of  venue,  i.  74. 
power  of,  to  proceed  by  information,  i.  141-144. 
appointment,  duties,  &c.  discussed,  i.  278-294. 
whether,  can  be  counsel  for  defendant,  i.  300-302. 
attends  grand  jury,  draws  indictments,  &c.  i.  696. 
how  as  to,  indorsing  indictment,  i.  702-704. 
move  to  quash — nol.  pros.,  i.  760,  1387-1396. 
relations  of,  to  grand  jury,  i.  861  and  note,  863. 
right  of,  as  to  order  of  trials,  continuances,  &c.  i.  950  fr-951  a. 
trial  where  there  is  no,  i.  962;  where  there  is,  i.  964. 
whether,  must  produce  as  witnesses  all  present,  i.  966  c. 
admitting  accomplice  as  State's  evidence,  i.  1161. 
fee  of,  taxed  with  costs,  i.  1319. 
no  injunction  against,  i  1414. 

PROSECUTOR, 

liabilities  and  privileges  of,  i.  691,  692. 

application  by,  to  quash,  i.  760. 

connection  with  the,  when  disqualifies  to  be  juror,  i.  919. 

right  of,  to  challenge  juror,  i.  933 ;  not  a  party,  L  1082. 

PROSECUTOR'S  NAME, 

indorsement  of,  on  indictment,  i.  690-694. 
on  indictment  for  keeping  bawdy  house,  ii.  108. 

PROSTITUTES, 

house  frequented  by,  as  evidence  of  being  bawdy  house,  ii.  116, 117. 

"PROVIDED," 

how  indictment  on  statutory  words  following,  i.  634,  635,  639. 

PUBLIC, 

indictment  for  conspiracy  to  cheat  the,  ii.  210,  243. 

PUBLIC  AFFAIRS, 

procedure  for  libels  relating  to,  ii.  797,  798. 
PUBLIC  EXCITEMENT, 

ground  for  continuance,  i.  951  b. 
PUBLIC  INDECENT  SHOW, 

proceedings  against,  ii.  865. 
PUBLIC  MEETINGS.  (See  Disturbing  Meetings.) 

PUBLIC  WAY.  (See  Way.) 

PUBLICATION, 

proof  of,  in  libel,  ii.  800. 
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» 
PUNISHMENT,  (See  Crim.  Law,  and  see  Sextence.) 

charging  jury  as  to,  i.  080;  verdict  where  jury  assess,  i.  1012. 
matter  which  concerns  the,  must  be  alleged  in  the  indictment,  i.  538- 
642,  571,  578-580;  ii.  48,  177,  565,  572. 
Doctrine  discussed y  that  whatever  enters  into  the,  must  be  alleged,  i.  77-88. 
introductory  view,  i.  77,  78;  how  in  reason,  i.  79,  80. 
how  in  adjudged  law,  L  81-85;  in  constitutional  guaranty,  i.  86-88. 

PUKITY, 

how  far  essential,  in  language  of  indictment,  i.  840-859. 

"  PURPORT," 

meaning  of  the  word,  in  indictment,  i.  580. 

PURPORT  CLAUSE, 

concerning  the,  in  indictment  for  forgery,  ii.  418  et  seq. 
to  harmonize  with  tenor  clause,  ii.  416. 

"PURPORTING," 

word,  in  indictment  for  forgery,  ii.  417. 

"  PURPOSELY,"  (See  Expressed  Purposes.) 

in  indictment  on  statute,  i.  613. 

PURPRESTURE, 

enjoined  in  equity,  i.  1417. 

PURVIEW, 

of  a  statute,  what,  i.  684. 

PUTTING  IN  FEAR, 

allegation  of,  in  indictment  for  robbery,  ii.  1005. 


"  QUALIFIED  VOTER," 

words,  in  statute,  not  sufficiently  minute  in  indictment,  l.  627. 
QUANTITY, 

when  indictment  should  allege  the,  i.  577. 
QUARRELSOME, 

deceased  being,  as  evidence  in  homicide,  ii.  618,  615. 

QUASH.  (See  Motion  to  Quash.) 

QUEEN'S  COUNSEL, 

in  England,  as  counsel  for  defendant,  i.  800. 

QUEEN'S  SERGEANT, 

how,  employed  for  the  defence,  i.  800. 

QUESTION.  (See  Same  Question.) 

QUOTATION  MARKS, 
in  indictment,  i.  888. 


EAPE,  (See  Ravish.) 

indictment  for,  must  have  the  word  "  ravish,"  i.  835;  ii.  958. 

indictment  for,  conviction  of  adultery  or  fornication,  i.  419. 

improper  form  of  allegation  of  the  attempt,  L  431. 

in  indictment  for,  joinder  of  count  for  attempt,  i.  448. 

allegation  of  child  begotten  in,  surplusage,  i.  479. 

how  charge  principal  of  second  degree  in,  ii.  6  a;  ii.  957. 
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RAPE,  —  continued. 

form  of  indictment  for  assault  with  intent  to  commit,  ii.  81,  8? 

farther  as  to  indictment  for  the  attempt,  ii.  91. 
General  discussion  of  the  procedure  for,  ii.  947-979. 
The  indictment,  ii.  948-960. 

form,  ii.  949. 

"  against  form  of  statute,"  ii.  950;  "  against  her  will,"  ii.  95L 

averment  of  sex,  age,  assault,  &c.  ii.  952-955. 

as  to  negativing  a  marriage,  ii.  956. 

44  carnally  know,"  violently,"  "forcibly,"  ii.  958,  959. 

how  the  allegation  of  carnal  abuse,  ii.  960. 
The  evidence,  ii.  961-974. 

injured  female  as  witness,  &c.  ii.  961-968. 

outcry — comparative  strength  —  conception,  ii.  969-071. 

previous  solicitations  —  harsh  treatment,  ii.  970. 

declarations  in  travail,  ii.  971;  other  declarations,  ii.  972. 

opinion  of  physicians  as  experts,  judge  or  jury,  ii.  973,  974. 
Questions  of  practice  (duplicity,  verdict,  sentence),  ii.  975* 
Attempts,  ii.  976-979. 
"  RAVISH," 

word,  essential  in  indictment  for  rape,  i.  335;  ii.  953. 
RE- ARREST,  (See  Arrest.) 

when  and  how,  lawful,  i.  163,  196,  203. 

after  bail  forfeited,  i.  263  a. 

of  prisoner  escaped,  &c.  i.  1382,  1383. 

disposal  of  prisoner  on,  i.  1384. 

"  REASONABLE  CREATURE," 

in  statute,  how  in  indictment,  i.  615. 

REASONABLE  DOUBT, 

rule  of,  before  grand  jury,  i.  866,  867. 

doctrine  of,  considered,  i.  1091-1095. 

doctrine  of,  on  question  of  insanity,  ii.  671  et  seq. 

REBUTTAL, 

evidence  in,  as  to  burden  of  proof,  i.  1050. 

by  alibi,  i.  1061-1068;  by  other  evidence,  i.  1069-1072. 

RECEIPT, 

how  set  out,  in  indictment  for  forging  it,  ii.  411. 

RECEIVING  STOLEN  GOODS, 

in  what  county  indicted,  i.  60  a. 

improper  form  of  alleging,  i.  431. 

joining  counts  for,  and  larceny,  i.  449. 

surplusage  in  indictment  for,  i.  481,  483;  name  of  thief,  i.  488. 

form  of  the  allegation  for,  i.  556. 

possession  as  evidence  in,  ii.  747,  988  a,  989. 
General  discussion  of  the  procedure  for  offence  of,  ii.  979a-991a. 
The  procedure  for  the  accessorial  offence,  ii.  980. 
Indictment  for  the  substantive  offence,  ii  981-088. 

election  of  forms,  joinder,  &c.  ii.  981. 

describing  thing,  name  of  thief,  of  owner,  &c.  ii.  982,  988,  087. 

time  and  place,  value,  guilty  knowledge,  &c.  ii.  984-986. 
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RECEIVING  STOLEN  GOODS,  —  continued. 
joint  and  several  receivings,  ii.  988. 
The  evidence,  ii  988o-991a. 

RECITAL, 

how  allegation  by  way  of,  differs  from  direjct  charge,  i.  554. 

RECOGNIZANCE, 

doctrine  of  the,  discussed,  i.  264-264  e. 

effect  on,  of  quashing  indictment,  i.  771. 

one's,  not  discharged  by  his  becoming  State's  evidence,  i.  1168. 

RECORD,  (See  Lost  Record.) 

a  step  in  the  procedure,  i.  4. 

waiver  of  rights  as  to  the,  i.  125. 

anciently  in  Latin  —  historical  view,  i.  840-342. 

show  place  of  offence,  i.  364. 

of  conviction  by  inferior  magistrate,  i.  722-725. 

what,  to  sustain  plea  of  autrefois  acquit,  i.  815,  816,  825  et  seq. 

of  grand  jury,  impeaching,  i.  858. 

of  return  of  indictment,  i,  869  a. 

plea  contrary  to  the,  bad,  i.  885. 

motion  in  arrest,  based  on  matter  of,  i.  888,  1285. 

how  proved,  i.  1133. 

how  set  out  the,  in  indictment  for  perjury,  ii.  911. 
General  discussion  of  the,  i.  1340-1360. 
How  the,  is  made  up,  i.  1341-1346. 

docket  entries  and,  distinguished,  i.  1341. 

amendments  during  and  after  term,  i.  1342,  1348,  1345. 

making,  from  docket  entries,  i.  1344,  1345;  verity,  i.  1340. 
Form  and  contents  of  the,  i.  1347-1360. 

how,  in  general,  i.  1347;  how  interpreted,  i.  1348. 

tense,  i.  1349;  jurisdiction  of  court,  i.  1350. 

time  and  place  of  court  and  adjournments,  i.  1351, 1352. 

presence  of  prisoner,  i.  1353. 

plea  and  joinder  in  issue,  i.  1354. 

indictment,  venue,  change  of  venue,  i  1855. 

presumptions,  i.  1356. 

swearing  jury,  "  any  thing  to  say,1'  &o.  i.  1357,  1358. 

things  essential  in  earlier r  but  not  in  final,  i.  1359. 

statutory  rules  as  to  the,  i.  1360. 

RECREATION, 

giving,  to  jury,  i.  997. 

REFRESHMENTS, 

permitting  jury  to  take,  i.  997,  999. 

REFUSAL  TO  ACCEPT  OFFICE, 

indictment  for,  to  set  out  the  election,  i.  529. 
procedure  for,  ii.  820,  821. 

REFUSING  TO  TESTIFY, 

before  grand  jury,  how  proceed  for,  i.  869. 
witness,  as  evidence  against  bawdy  house,  ii  117. 

REIIEARING.  (See  New  Trial.) 
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RELATIONSHIP, 

how,  as  a  disqualification  of  jurors,  i.  901 ;  witnesses,  i.  1140. 
RELEVANT.  (See  Irrelevant  Evidence.) 

RELIGIOUS  WORSHIP.  (See  Disturbing  Meetings.) 

REMEDY, 

how  far  changeable  by  statute,  i.  115. 

must  be  a,  for  misdoings  by  grand  jury,  i.  872. 
REMOVAL  OF  CAUSE, 

to  another  court  for  trial  or  sentence,  i.  1877, 1880,  1408. 
REPLY, 

right  of  counsel  to,  i.  974,  975. 
REPRIEVE, 

doctrine  of,  i.  1299. 
REPUGNANCY, 

in  allegation  of  time,  i.  887;  in  name,  i.  572. 

doctrine  of,  discussed,  i.  489-492. 

in  allegation  of  ownership,  i.  582. 

quashing  indictment  for,  i.  773. 

in  the  indictment  for  assault,  ii.  59. 

REPUTATION,  (See  General  Repute.) 

how  distinguished  from  character,  i.  1117. 
of  defendant,  how,  as  evidence,  i.  1112-1119. 
of  third  person,  on  a  charge  of  helping  him  kidnap,  ii.  694. 

REQUISITION, 

of  governor  for  surrender  of  fugitive,  i.  222. 

RES  GESTAE, 

doctrine  of  the,  stated,  i.  1083-1087. 

complaint  of  sufferings  as  of  the,  i.  1111. 

another  offence  admissible  as  part  of  the,  i.  1125,  1127. 

declarations  as  being  of  the,  i.  1248. 

views  of  the,  in  homicide,  ii.  625-627,  633. 

explaining-  possession  of  stolen  goods,  of  the,  ii.  746. 

proving  acts  of  the,  in  nuisance,  ii.  877. 

RESCUE, 

allegation  of  time  in,  i.  892,  404. 
procedure  for,  discussed,  ii.  940-946. 

RESCUING  GOODS, 

indictment  for,  ii.  890. 

RESISTING  OFFICER,  (See  Officer.) 

procedure  for,  ii.  881-895. 
RESISTING  PROCESS, 

allegation  of  time  in,  L  404. 
RESPITE, 

of  recognizance,  how  as  to,  i.  264  g. 

of  sentence,  doctrine  as  to,  i.  1299. 
as  to,  by  reason  of  pregnancy,  i.  1323. 

RESTITUTION, 

of  the  goods  in  false  pretences,  ii.  198. 
in  larceny,  ii.  755-763. 
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RETAINER, 

whether  counsel  may  decline,  i.  309,  810. 

RETURNING  RECOGNIZANCE, 
doctrine  of,  i.  264  e. 

REVENUE, 

conspiracies  to  defraud  the,  ii.  245. 

REVENUE  STAMP, 

whether,  must  be  set  out  in  indictment  for  forgery,  ii  407. 

REVIEW.  (See  Petition  of  Review.) 

REWARD, 

right  to,  not  disqualifies  witness,  i.  1138. 

RIGHT,  (See  Waiver  op  Right.) 

that  every,  be  made  available  to  defendants,  i.  113-116. 

word,  in  indictment  for  cutting  off  the  ear,  ii.  858. 
"  RIGHT  HAND,"  (See  "  Left.") 

words,  in  indictment  for  homicide,  ii.  515. 
RIOT, 

of  making  arrests,  &c.  to  suppress,  i.  166,  183. 

joinder  of  defendants  in  indictment  for,  i.  464. 

whether  separate  trials  for,  i.  1023. 

evidence  of  another,  not  admissible,  i.  1124. 
General  discussion  of  the  procedure  for,  ii.  992-1000. 

what  allege  and  the  form,  ii.  992 ;  how  minutely,  ii.  993-996. 

"  to  the  terror,"  &c.  ii.  997;  as  to  numbers,  ii.  998. 

pulling  down  dwelling-house,  &c.  ii.  999. 

interfering  with  municipal  corporation,  &c.  ii.  999. 

conviction  of  assault  as  barring  indictment  for,  &o.  ii.  1000. 
RIVERS,  (See  Water  op  River.) 

locality  of  crimes  committed  on,  i.  63. 
ROBBERY, 

use  of  "  then  and  there  "  in  indictment  for,  i.  408. 

count  may  charge  a,  of  more  persons  than  one,  i.  437. 

intent  to  commit  a,  includes  intent  to  steal,  i.  488  e. 

allegation  in,  where  thing  taken  is  unknown,  i.  553. 

variance  from  the  value  alleged  in,  i.  579. 

special  verdict  for,  how,  i.  1006. 

declarations  of  the- res  gestae  in,  i.  1086. 

indictment  for  assault  with  intent  to  rob,  ii.  84,  85. 
General  discussion  of  the  procedure  for,  ii.  1001-1008. 

what  allege  and  how  the  indictment,  ii.  1001,  1002. 

"  felonious,"  and  its  position  among  the  allegations,  ii.  1003. 

allegation  of  violence  —  putting  in  fear,  ii.  1004,  1005. 

taking  from  the  person  —  *'  against  his  will,"  ownership,  ii  1008* 

various  other  questions,  ii.  1007,  1007  a. 
ROMAN  NUMERALS.  (See  Numerals.) 

ROUT, 

procedure  for,  how,  ii.  992. 

RULES  OF  COURT, 

as  affecting  the  procedure,  i.  9. 
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RULES  OF  PLEADING, 

founded  in  strong  sense,  i.  839. 

SABBATH-BREAKING.  (See  Lord's  Dat.) 

"  SAID," 

to  what  the  word,  refers  in  an  indictment,  i.  612. 

SALE  OF  INTOXICATING  LIQUOR,  (See  Common  Sbllbb 

Liquor  Nuisance.) 
constitutional  provisions  as  to  the  indictment,  i.  100. 
as  to  keeping  with  intent,  Maine  law,  i.  103. 
the  Vermont  law  reviewed,  i.  107, 108. 
indictment  for,  on  alternative  clauses  of  statute,  i.  436. 
"sell  and  offer  to  sell,"  i.  438;  "  second  glass,1'  i.  479. 
joining  several  offences  of,  in  distinct  counts,  i.  452. 
joinder  of  defendants  in  indictments  for,  i.  469. 
surplusage  which  must  be  proved,  i.  484. 
*•  spiritual  "  for  spirituous  in  indictment  for,  i.  612,  note, 
whether  the  price  must  be  alleged,  i.  514. 
as  to  alleging  name  of  purchaser,  i.  518. 
disjunctive  form  of  the  indictment  —  duplicity,  i.  587. 
when  disjunctive  admissible,  when  not,  i.  588,  589. 
when  allegation  must  reach  beyond  statutory  words,  i.  624. 
what  the  indictment  for,  must  negative,  i.  636,  638. 
how  indictment  as  to  exceptions  in  statute,  i.  639,  note, 
negative  averment,  in  what  terms,  i.  641. 
common  seller — bill  of  particulars,  i.  645. 
buyer  as  witness  against  seller,  i.  1173,  1174. 

"  SAME," 

refers  to  what,  in  an  indictment,  i.  512. 

SAME  QUESTION, 

having  passed  upon,  disqualifies  to  be  juror,  L  911. 

SANCTUARY, 

plea  of,  declinatory,  i  787. 

SCALES.  (See  False  Scales.) 

SCANDALOUS  WORDS, 

indictment  for,  how,  i.  530. 

SCHOOL, 

indictment  for  keeping  unlicensed,  i.  687. 
procedure  for  offence  of  disturbing  a,  ii.  291. 

"  SCILICET," 

use  of,  in  criminal  pleadings,  i.  406. 

SCOLD.  (See  Common  Scold.) 

SCRIPTURES,  REVILING.       (See  Blasphemy.) 

SEAL, 

whether  essential  to  warrant,  i.  227,  248. 
not  essential  to  recognizance,  i.  264. 
to  venire  facias,  i.  882. 
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SEARCH-WARRANT, 

breaking  doors  of  castle  in  service  of,  i.  196. 
arrest  of  person  and  goods  under,  i.  208,  209. 
how  dispose  of  person  and  goods  arrested  on,  i.  218. 
General  view  of  ike  law  of  i.  240-246. 

nature — objects  —  history  —  constitutionality,  i.  240,  241. 
form,  &c.  —  description  of  place,  thing,  when  serve,  i.  242-246. 
evidence  obtained  by,  i.  246. 

SECOND  INDICTMENT, 

grand  jury  may  find,  on  former  evidence,  i.  870. 

SECOND  JEOPARDY.  (See  Former  Jeopardy.) 

SECONDS, 

in  duel,  as  witnesses,  ii.  808. 

SECRECY, 

of  proceedings  before  grand  jury,  i.  857-859. 

"  SEDUCED  BY  THE  DEVIL," 

words,  in  indictment  for  homicide,  ii.  503. 
SEDUCER, 

evidence  against  husband  for  attempt  to  kill  the,  ii  95. 

SEDUCTION,  (See  Endeavoring  to  Seduce.) 

whether  previous  chastity  presumed,  L  1106. 
SEIZING  GOODS,  (See  Search- Ware  ant.) 

in  cases  of  arrest,  i.  210-212. 
SELF-DEFENCE, 

character  and  declarations  of  deceased  on  issue  of,  ii  613  et  seq. 
SELLING  DISEASED  MEAT, 

procedure  for,  ii.  868. 
SELLING  BY  UNLAWFUL  MEASURE, 

how  the  indictment  for,  i.  577.    And  see  ii.  158-161. 

SENTENCE,  (See  Corporal  Punishment  —  Execution  or  Sen- 

tence —  Punishment.    And  see  Crim.  Law.) 
what  officer  to  execute,  after  change  of  venue,  i.  74. 
defendant  waiving  right,  as  to  time,  i.  126. 
bail  after,  i.  254;  prisoner's  presence  at,  i.  275. 
how  duplicity  viewed  at  the,  i.  443 ;  on  several  counts,  i.  450. 
indictment  must  enable  court  to  determine  the,  i.  588-542.    (See  Pun- 
ishment.) 
how,  where  persons  are  indicted  jointly,  i.  1035-1037. 
writ  of  error  to  reverse  or  correct  the,  i.  1372, 1373. 
how,  after  escape  of  prisoner,  i.  1382-1386. 
errors  in,  not  corrected  on  habeas  corpus,  i.  1410. 
the,  in  burglary,  ii.  144;  in  nuisance,  ii.  870  et  seq. ;  in  rape,  ii.  975. 
General  discussion  of  the,  i.  1289-1334. 
In  general,  i.  1291-1299. 
formalities,  i.  1291-1295. 

style  («•  ordered,"  "  opinion,' •  considered),  i.  1296 
certain,  altering,  respite,  i.  1297-1299. 
Fine  and  its  incidents,  i.  1300-1309. 
how  in  general,  i.  1300;  committed  till  paid,  i.  1301. 
vot.  ii.  87  577 
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defendant  not  in  custody,  capias  pro  fine,  i.  1802. 

collecting  fine  oat  of  effects,  i.  1303;  whether,  a  judgment  debt,  i.  1304. 

escape,  poor,  fine  or  imprisonment,  conditional,  definite,  i.  1305-1809. 
Corporal  punishment  and  its  incidents,  i.  1310-1312. 

imprisonment,  i.  1310 ;  capital,  i.  1311 ;  sureties  of  peace,  i.  1312. 
Costs,  i.  1313-1321. 

at  common  law,  under  statutes,  i.  1313. 

to  and  from  prosecutor,  State,  county,  defendant,  i.  1314-1317. 

fees  of  witnesses  and  State's  attorney,  i.  1818,  1319. 

taxation,  i.  1320 ;  how  enforced,  i.  1321. 
Pregnancy  of  the  female  prisoner,  i.  1322-1824. 
More  counts  than  one,  i.  1825-1334. 

the  true  principle  stated,  i.  1325. 

known  to  be  more  offences  than  one,  i.  1326,  1827. 

not  so  known,  i.  1328-1834. 
General  discussion  of  the  execution  of  the,  i.  1335-1339. 

fine, }.  1335;  capital,  i.  1336;  imprisonment,  i.  1337. 

to  what  prison,  i.  1338;  management  of  prison,  i.  1389. 

"  8EPARALITER,"  (See  Several.) 

use  of  the  word,  in  indictment,  i.  473  et  seq. 
indictment  under,'  for  keeping  bawdy  house,  ii.  110. 

SEPARATE  TRIALS,  (See  Joint  and  Separate  Trials.) 

how  and  when,  explained,  i.  1018-1026,  1041,  1043. 

SEPARATING  WITNESSES, 

at  trial,  doctrine  of,  i.  1188-1193. 

SEPULTURE, 

procedure  for  violations  of,  discussed,  ii.  1009-1012. 

SERGEANT.  (See  Queen's  Sergeant.) 

SERVANT,  (See  Enticing  Servant  —  Fellow-Servant.) 

premises  wrongfully  occupied  by,  how  allegation  in  anon,  ii.  87* 
procedure  for  larceny  by,  ii  775,  776. 

"  SET  FIRE  TO,"  (See  Arson.) 

words,  in  indictment  for  arson,  ii.  46,  47. 
SEVERAL,  (See  Offences  Several.) 

trial  where  offence  is,  i.  1041. 
SEVERAL  FAMILIES, 

premises  occupied  by,  how  the  allegation  in  arson,  ii.  88. 
in  burglary,  ii.  138. 

"  SEVERALLY."  (See  "  Separalitkr.") 

SEVERANCE, 

of  defendants  at  their  trials,  explained,  i.  1018-1026. 
SEX, 

averred,  must  be  proved,  L  488. 

whether  aver,  in  indictment  for  rape,  ii.  952. 
SHERIFF, 

power  of,  to  arrest  without  warrant,  i.  181  et  seq. 
as  to  bail,  i.  251. 

procedure  against,  by  indictment,  for  false  return,  ii  828. 
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•'  SHOOT," 

and  "  shoot  at,"  equivalents,  L  013. 

SHOOTING, 

indictment  for  murder  by,  how,  ii.  664. 
with  intent  to  kill,  procedure  for,  ii.  652,  658. 

SHOP-BREAKING,  (See  Bubglabt.) 

possession  of  stolen  goods  as  evidence  in,  ii  747. 
SHOW.  (See  Public  Indecent  Show.) 

SICKNESS, 

of  prisoner,  effect  of,  on  bail,  i.  259. 

of  prisoner  during  trial,  how  proceed,  i.  274. 

as  excusing  from  grand  jury,  i.  858. 

of  petit  juror  at  trial,  i.  948. 

of  witness,  ground  for  continuance,  i.  951  a. 
SIGNATURE, 

proof  of,  ii.  482-482  e. 

"  SIGNED," 

word,  in  indictment  for  forgery,  ii.  417* 

SIGNS  AND  PICTURES, 

procedure  for  libel  by,  ii.  794  0-796. 

SILENCE, 

under  accusation,  as  evidence  of  guilt,  i.  1254. 
SIT, 

whether  prisoner,  at  trial,  i.  956. 

SLANDER,  (See  Libel  and  Slandbb.) 

of  mayor,  general  charge  not  sufficient,  i.  580. 
grand  juror,  &c.  witness  in  action  of,  i.  857,  858. 
oral,  procedure  for,  ii  807-811. 

SLEEP, 

confession  in,  how  viewed,  i.  1280. 

SLITTING  THE  NOSE, 

procedure  for,  ii.  855  et  seq. 

SODOMY, 

procedure  for,  discussed,  ii.  1018-1018  a. 

"  SOLICIT," 

word,  in  indictment  for  attempt,  ii.  75,  76. 
SOLICITATION,  (See  Attempt.) 

to  crime,  locality  of  the  indictment  for,  i.  58,  57. 
how  prosecuted,  ii.  74-76. 

to  commit  perjury,  when  subornation,  ii.  988. 
SOLICITOR  GENERAL,  (See  Prosecuting  Office*.) 

in  England,  power  of,  as  to  informations,  L  142. 
how,  employed  for  defence,  i.  800. 
"  SOUND  MIND," 

words,  not  necessary  in  indictment,  ii.  669. 
"  SOWER  OF  DISCORD," 

words,  in  indictment  for  common  scold,  ii.  200. 
SPECIAL  COUNSEL, 

for  prosecution,  how,  i.  280-284,  962,  968. 
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SPECIAL  DEMURRER, 

distinguished  from  general,  i.  775,  778. 

SPECIAL  PLEAS,  (See  Plea.) 

whether,  may  be  oral,  i.  789,  790. 
burden  of  proof  on,  i.  1048. 

8PECIAL  VERDICT, 

how  as  to,  i.  1006-1008. 

in  conspiracy,  ii.  238;  disorderly  house,  ii.  288;  treason,  ii.  1040. 

SPECIES, 

not  genus,  should  be  alleged  in  indictment,  i.  668. 
even  on  a  statute  mentioning  only  the  genus,  i.  616,  619,  620. 

SPECIFIC, 

indictment  must  be,  how,  i.  325,  493  et  seq.,  530,  531. 

SPELLING, 

bad,  its  effect  in  an  indictment,  i.  354,  357,  688. 

SPIES,  (See  Informers.) 

as  witnesses,  how,  i.  1174,  1175. 

SPIRITUOUS  LIQUORS,  (See  Sale  of  Intoxicating  Liquor.) 

effect  of  drinking,  by  jury,  i.  999. 

STABBING, 

how  indictment  for  murder  by,  ii.  541. 
with  intent  to  kill,  procedure  for,  ii.  654. 

STAND, 

whether  prisoner  to,  at  trial,  i.  956. 

STAND  COMMITTED, 

order  to,  i.  1301,  1321. 

STANDING  JACK, 

for  mares,  procedure  for  nuisance  of,  ii.  869. 

STARVING, 

indictment  for  murder  by,  how,  ii.  557-559. 

STATE, 

locality  of  crime  committed  in  part  without  the,  i.  56. 

rights  and  duties  of  the  States  as  to  fugitives,  i.  219-223  ft. 

as  to  alleging  the,  i.  383. 

right  of,  as  to  peremptory  challenge  of  juror,  i.  940. 

is  plaintiff  in  criminal  cases,  i.  1082 

whether  new  trial  on  application  of,  i.  1272. 

whether  the,  pays  costs,  i.  1315. 

whether,  may  have  writ  of  error,  i.  1368. 

whether  set  out  the,  in  indictment  for  forging  bank-bill,  ii.  409. 

larceny  out  of,  and  goods  brought  into,  how,  ii.  727*729. 

STATE  OFFICERS, 

power  of  Congress  over,  i.  221. 

STATE'S  ATTORNEY.  (See  Prosecuting  Officer.) 

STATE'S  EVIDENCE..  (See  Accomplice.) 

STATEMENT, 

of  prisoner,  at  trial,  i.  962,  969. 
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STATUTE,  (See  Amendment  —  Clause  —  Exception  —  Statute*, 

Indictments  on.) 
regulation  of  procedure  by,  i.  8. 

changing  locality  of  indictment  by,  i.  60,  59,  note,  62,  63,  65,  76. 
may  change  the  remedy,  ndt  the  right,  i.  115. 
authority  to  arrest  modified  and  enlarged  by,  i.  172,  180, 184. 
Sunday  arrests  regulated  by,  i.  207. 

disjunctive  clauses,  how  draw  indictment  on,  i.  434-436,  686. 
reciting,  needlessly,  erroneously,  i.  482,  note, 
how  allege  the  statutory  intent,  i.  521-625. 
duplicity  in  indictments  on,  i.  587. 
limiting  methods  of  defence,  effect  of,  i.  113, 114,  767. 
jury  taking,  when  retiring  to  deliberate,  i.  982  a. 
descriptive  words  of,  in  indictment  for  larceny,  ii.  731-735. 

STATUTE  OF  FRAUDS, 

recognizance  not  within,  i.  264.    . 
STATUTE  OF  LIMITATIONS, 

allegation  of  time  as  to,  i.  405. 

indictment  need  not  negative  bar  of,  i.  638. 

8TATUTES,  ENGLISH,  —  died,  — 

Westm.  2,  (13  Edw.  1,)  c.  31,  —  i.  1265. 
Westm.  2,  c.  34,  —  ii.  950,  951,  953,  958. 
Westm.  2,  c.  38,  —  i.  853,  922,  926. 
6  Edw.  1,  c.  9,  —  i.  865,  and  note. 

33  Edw.  1,  stat.  4,  —  i.  936,  938,  note,  939. 
1  Edw.  3,  c.  14,  —  ii.  155. 

1  Edw.  3,  c.  16,  —  i.  174. 

20  Edw.  3,  c.  4,  —  ii.  155,  note. 
25  Edw.  3,  —  i.  699. 

25  Edw.  3,  stat  5,  c.  2,  —  ii.  251. 
25  Edw.  3,  stat.  5,  c.  3,  —  i.  911. 
28  Edw.  3,  c.  13,  §2,  —  i.  927,  929. 

34  Edw.  8,  o.  1,  —  i.  178. 

86  Edw.  3,  stat  1,  c.  15,  —  i.  340. 
1  Rich.  2,  c.  4,  —  ii.  155,  note. 

6  Rich.  2,  stat.  1,  c'  8,  —  ii.  374. 
13  Rich.  2,  —  i.  61,  note. 

15  Rich.  2,  c.  2,  —  L  150;  ii.  387,  note. 
13  Hen.  4,  c  7,  —  i.  150. 
1  Hen.  5,  c.  5,  —  i.  672-674. 

7  Hen.  5,  —  i.  866,  note. 

9  Hen.  5,  stat.  1,  o.  1,  —  i.  366,  note. 

8  Hen.  6,  c  9,  —  ii.  377,  888,  387,  note. 
8  Hen.  6,  c.  29,  —  i.  927,  note. 

18  Hen.  6,  c.  12,  —  i.  866,  note. 
3  Hen.  7,  o.  2,  —  i.  54,  523,  note. 

21  Hen.  8,  o.  11,  —  ii.  756,  759,  760,  762. 

22  Hen.  8,  o.  14,  §6,  —  i.  941. 

23  Hen.  8,  c.  1,  §  1,  —  ii.  561,  note. 

23  Hen.  8,  c.  1,  §  3,  —  ii.  498-602,  544-546,  548,  662,  572. 
25  Hen.  8,  o.  6,  —  ii.  1014. 
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28  Hen.  8,  —  i.  51,  note. 
82  Hen.  8,  c.  8,  —  i.  941. 

82  Hen.  8,  e.  9,  —  ii.  155,  note. 
88  Hen.  8,  c.  6,  —  L  723,  note. 

83  Hen.  8,  c.  28,  §  8,  —  i.  941. 

37  Hen.  8,  c.  8,  —  i.  502,  648,.  and  note. 

1  Edw.  6,  c.  12,  §  10,  —  ii.  545,  548,  561,  note,  572. 

1  Edw.  6,  c.  12,  §  22,  —  ii.  1037. 

2  &  3  Edw.  6,  c.  24,  —  i.  51,  note,  62,  381;  ii.  534. 
2  &  8  Edw.  6,  c.  24,  §2,  —  i.  52. 

2  &  8  Edw.  6,  c.  24,  §  4,  —  i.  58. 
5  &  6  Edw.  6,  c.  11,  §  12,  —  ii.  1037,  note. 
1  &  2  Phil.  &  M.  c.  10,  §7. — i-  928,  941. 
1  &  2  Phil.  &  M.  c.  10,  §  11,  —  ii.  1087,  note. 

1  &  2  Phil.  &  M.  o.  18,  §  4,  5,  —  i.  1198. 

2  &  3  Phil.  &  M.  c.  10,  —  i.  1198. 

4  &  5  Phil.  &  M.  c.  8,  —  i.  557. 

5  Eliz.  c.  9,  —  ii.  922. 
5  Eliz.  e.  14,  —  i.  924. 

1  Jac.  1,  c.  11,  §  i,  —  i.  62,  note. 

21  Jac.  1,  c.  15,  —ii.  875-377,  388,  887,  note. 

21  Jae.  1,  c.  27,  —  i.  596,  note. 

21  Jac.  1,  c.  28,  —  i.  737,  note. 

16  &  17  Car.  2,  c.  8,  §  1,  —  i.  705. 

22  &  23  Car.  2,  c.  1,  —  ii.  855, 

29  Car.  2,  c.  7,  §  6,  —  i.  207 ;  ii.  814. 

3  Will.  &  M.  c.  9,  —  i.  578. 

4  &  5  Will.  &  M.  c.  8,  —  i.  1157. 
4  &  5  Will.  &  M.  o.  18,  —  i.  143. 
6&7  Will.  8,  c.  17,  — i.  1157. 

7  Will  3,  c.  8,  §  2,  —  ii.  1037,  note. 

8  &  9  Will.  8,  c.  26,  §  1,  —  ii.  270. 

8  &  9  Will.  8,  c.  26,  §  6,  —  i.  633,  note,  686;  ii.  260. 
10  &  11  Will.  3,  c.  28,  —  i.  1157. 
4  Anne,  c.  16,  §4,  —  i.  748. 

4  Anne,  c.  16,  §  11,  —  i.  757. 

5  Anne,  c.  81,  —  i.  1157. 

6  Geo.  1,  c.  23,  —  i.  412. 

4  Geo.  2,  c.  26,  —  i.  348,  844. 

6  Geo.  2,  c.  14,  §  5,  —  i.  843. 
15  Geo.  2,  c.  28,  —  ii.  260,  460. 
15  Geo.  2,  c.  28,  §  8,  —  i.  515. 

23  Geo.  2,  c.  11,  §  1,  2,  —  ii.  907,  908,  910  a,  914,  915. 
23  Geo.  2,  c.  11,  §  20,  21,  —  ii.  907,  note. 

29  Geo.  2,  o.  30,  —  i.  1157. 

80  Geo.  2,  c.  24,  §  1,  —  ii.  168, 173: 

5  Geo.  8,  c.  14,  —  i.  574. 

7  Geo.  3,  c.  50,  §  1,  —  897,  note. 

17  Geo.  8,  c.  26,  §  7,  —  i.  580. 
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87  Geo.  3,  c.  70,  —  ii.  76. 

88  Geo.  3,  c.  52,  —  i.  881,  note. 

89  Geo.  8,  c.  85,  —  i.  423,  599,  note;  ii  322,  328,  823  a. 
43  Geo.  3,  c.  58,  —  i.  521,  note. 

48  Geo.  8,  e.  129,  §  2,  —  i.  639,  note. 

52  Geo.  8,  c.  64,  §1,—  ii.  172. 

66  Geo.  3,  c.  73,  — ii.  724,  note. 

6  Geo.  4,  c.  50,  —  i.  367,  note,  868,  note. 

6  Geo.  4,  c.  50,  §  13,  —  i.  368,  369,  370. 

6  Geo.  4,  c.  50,  §  29,— i.  938,  note. 

6  Geo.  4,  e.  108,  §  52,  —  i.  401. 

7  Geo.  4,  c.  46,  —  ii.  425  bt  note. 

7  Geo.  4,  c.  64,  §  2-5,  —  i.  1199,  note. 

7  Geo.  4,  c.  64,  §  12,  —  i.  56,  note. 

7  Geo.  4,  e.  64,  §  13,  —  i.  63,  note. 

7  Geo.  4,  c.  64,  §  14,  —  ii.  724,  note. 

7  Geo.  4,  c.  64,  §  19,  —  i.  675,  676. 

7  Geo.  4,  c.  64,  §  20,  —  i.  889,  note. 

7  &  8  Geo.  4,  c.  27,  §  1,  — ii.  545. 

7  &  8  Geo.  4,  c.  28,  §  1,  — i.  733  b.  . 

7  &  8  Geo.  4,  c.  29,  — i.  83. 

7  &  8  Geo.  4,  c.  29,  §  8,  —  ii.  1025. 

7  &  8  Geo.  4,  c.  29,  §  10,  —  ii.  777. 

7  &  8  Geo.  4,  c.  29,  §  11,  —ii.  141,  note. 

7  &  8  Geo.  4,  c.  29,  §  46,  —  ii.  775. 

7  &  8  Geo.  4,  c.  29,  §  47,  48,  —  ii.  831,  332,  335,  337,  888. 

7  &  8  Geo.  4,  e.  29,  §  49,  —ii.  338. 

7  &  8  Geo.  4,  c.  29,  §  53,  — iL  172. 

7  &  8  Geo.  4,  c.  30,  §  16,  —  ii.  849. 

9  Geo.  4,  c.  21,  §  11, 12,  —  i.  613,  note. 

9  Geo.  4,  c.  31,  §1,  —  ii.  545. 

9  Geo.  4,  c.  31,  §  7,  —  i.  381,  note. 

9  Geo.  4,  c.  81,  §  15,  — ii  1014. 

9  Geo.  4,  c.  31,  §  22,— i.  881. 

9  Geo.  4,  o.  31,  §  24, —ii.  881. 

9  Geo.  4,  c.  31,  §  25,  —  ii.  81,  note. 

9  Geo.  4,  c.  32,  §  2,— ii.  429. 

9  Geo.  4,  c.  55,  — i.  83. 

10  Geo.  4.  c.  44,  §  7,— i.  183,  note. 

11  Geo.  4  &  1  WiU.  4,  c.  66,  §  20,  —  i.  486,  note. 
2  Will.  4,c.84,  §8,— ii.  249. 

2  Will.  4,  e.  84,  §  7,  —  i.  1327,  note;  ii.  258,  263. 

2  Will.  4,  o.  84,  §  8,  — ii.  268,  note,  265. 

2  &  8  Will.  4,  e.  128,  §  8,  —  ii.  412. 

7  Will.  4  &  1  Vict.  o.  85,  §  2,  3,— ii.  644,  645,  661-654. 

7  WiU.  4  &  1  Vict  c.  85,  §  4,  —  i.  629,  note. 

7  Will.  4  &  1  Vict.  o.  86,  —  i.  598,  note. 

7  Will.  4  &  1  Vict.  o.  86,  §  2,  8,  — i.  88. 

7  Will.  4  &  1  Vict.  c.  89,— ii.  42. 
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STATUTES,  —continued. 

5  &  6  Vict.  c.  39,  §  6,  —  ii.  843.    0 

7  &  8  Vict.  c.  2,  —  i.  597,  note. 

8  &  9  Vict.  c.  68,  §  1, — i.  254,  note. 

9  &  10  Vict.  c.  62,  —  ii.  505. 

11  &  12  Vict.  c.  42,  §  17,  18,  — i.  1199,  note,  1201,  1208, 1258. 

11  &  12  Vict.  c.  43,—  i.  717. 

14  &  15  Vict.  c.  100,  §  1,— i.  675. 

14  &  15  Vict.  c.  100,  §  4, — ii.  523. 

14  &  15  Vict.  c.  100,  8  8,  —  ii.  425  6,  note. 

14  &  15  Vict.  c.  100,  §  18,  —  ii.  736,  note. 

14  &  15  Vict.  c.  100,  §  20,  21,  —  ii.  907,  note. 

14  &  15  Vict.  c.  100,  §  23,  —  i.  368,  370,  note. 

14  &  15  Vict.  c.  100,  §  24,  —  i.  403,  note,  675. 

14  &  15  Vict.  c.  100,  §  25,  —  i.  1287,  note;  ii.  864,  note. 

14  &  15  Vict.  c.  100,  §  28,  —  i.  810. 

16  &  17  Vict  c.  32,  §  1,  —  i.  254,  note. 

24  &  25  Vict.  c.  96,  §  27,  —  ii.  734. 

24  &  25  Vict.  c.  96,  §  44,  —  ii.  1025. 

24  &  25  Vict.  c.  96,  §  50,  —  ii  777. 

24  &  25  Vict.  c.  96,  §  67,  —  ii.  775. 

24  &  25  Vict.  c.  96,  §  88,  — ii.  172. 

24  &  25  Vict.  c.  98,  §  42,  —  ii.  412. 

24  &  25  Vict.  c.  98,  §  44,  —  ii.  425  6,  note. 

24  &  25  Vict.  c.  99,  §  9,  —  ii.  263,  note. 

24  &  25  Vict.  c.  100,  §  6,  —  ii.  523. 

24  &  25  Vict.  c.  100,  §  11,  14,  —ii.  644,  651. 

24  &  25  Vict.  c.  100,  §  37,  —  ii.  881. 

24  &  25  Vict.  c.  100,  §  38,  —  ii.  81,  note. 

24  &  25  Vict.  c.  100,  §  61,  —  ii.  1014. 

28  &  29  Vict.  o.  18,  §  1,  —  ii.  432  b. 

28  &  29  Vict.  c.  18,  §  2,  —  i.  964. 

28  &  29  Vict.  c.  18,  §  8,  —  ii.  432  b. 

STATUTES,  INDICTMENTS  ON,  (See  Statute.) 

aggravations  above  statutory  terms,  surplusage,  i.  479. 

expanding  allegation  beyond  words,  in  nuisance,  ii.  868. 
General  discussion  of  methods  special  to,  i.  593-642. 

doctrine  defined  and  limited,  i.  593. 
How  distinguish  whether  indictment  should  be  on,  i.  694-601. 

in  general,  i.  594 ;  offence  created  by  statute,  i.  595. 

where  statute  merely  takes  away  some  benefit,  i.  596. 

where  statute  adds  new  punishment  to  common-law  offence,  i.  597. 

the  same  under  special  circumstances  of  the  offence,  L  598. 

where  the  statute  affirms  the  common  law,  i.  599. 

where  the  statute  simply  prescribes  the  punishment,  i.  600. 

needless  conclusion  against  the  form  of  the  statute,  i.  601. 
Conclusion  "  against  form  of  statute,"  i.  602-607. 
Rule  of  following  words  of  statute,  i.  608-622. 

whether  the  indictment  must  recite  the  statute,  i.  608,  609. 

statutes  creating,  without  defining,  offence,  i.  610. 

statute  defining,  —  following  the  words,  i.  611. 
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STATUTES,  INDICTMENTS  ON,  —  continued. 

how  closely  the  words  followed,  with  illustrations,  i.  612-621. 

alleging  the  act  to  be  subsequent  to  the  statute,  i.  622. 
Exception  of  expanding  allegation  beyond  statutory  words,  i.  623-630 

general  doctrine,  its  reason,  and  some  illustrations,  i.  623-627. 

where  construction  of  statute  is  narrower  than  its  words,  i.  628. 

where  statute  prohibits  the  act  by  known  technical  term,  i.  629. 
What  the  indictment  should  negative,  and  how,  i.  631-642. 

on  what  principle,  i.  631. 

views  of  the  old  writers,  i.  682,  633. 

modern  rules  stated  and  illustrated,  i.  634-641. 

STATUTES  OF  JEOFAILS  AND  AMENDMENTS,  (See  Amend- 

MENT.J 

not  extend  to  criminal  cases,  L  572. 
law  of,  discussed,  i.  705-711. 

STATUTORY  PARDON, 

the  procedure  as  to,  i.  834-837. 

STATUTORY  REGULATIONS, 
of  the  procedure,  effect  of,  i.  8. 

"  STEAL,"  (See  Larceny.) 

whether  the  word,  essential  in  indictments  for  larceny,  ii.  698. 

STEALING  HEIRESS, 

form  of  allegation  for,  i.  557. 

"  STEER," 

in  indictment,  for  "  cattle  "  in  statute,  i.  619. 

STOLEN  GOODS,  (See  Receiving  Stolen  Goods  —  Restitution.  ) 

search-warrant  for,  i.  241. 

presumptions  from  possession  of,  ii.  152,  739-747,  750,  989. 
produced  in  evidence,  in  larceny,  ii  753. 
restitution  of  the,  in  larceny,  ii.  755-763. 

STREET.  (See  Way.) 

STRENGTH, 

comparative,  as  evidence  in  homicide,  ii.  680 ;  in  rape,  ii.  970. 

"  STRONG  HAND."  (See  "  With  Strong  Hand.") 

STUDENTS.  (See  Credit  to  Students.) 

SUBORNATION  OF  PERJURY,  (See  Perjury.) 

whether  indictment  must  mention  sum  offered,  ii.  75. 
or  the  particular  perjury  to  be  committed,  ii.  75,  note. 

procedure  for,  discussed,  ii.  1019-1023. 
"  SUBSTANCE," 

in  indictment,  defined  and  distinguished  from  tenor,  i.  559-668. 
SUBSTANCE  OF  ISSUE, 

when  proof  of,  suffices,  i.  488  b,  488  <?,  488  e. 
SUIT  ON  RECOGNIZANCE, 

how,  i.  264  m. 

SUMMARY  CONVICTIONS,  (See  Convictions  —  Record.) 

difference  between,  and  indictments,  as  to  the  allegations,  i.  639,  note* 
for  disturbing  meeting,  ii.  800. 
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SUMMING  UP,  (See  Tbial.) 

of  counsel,  i.  974-975  b  ;  of  judge,  i.  976-082. 
reading  books  in  the,  i.  1180. 
judge's,  to  jury,  in  homicide,  ii  688  a. 

SUNDAY,  (See  Lord's  Day.) 

arrests  on,  i.  207. 

SUPERIOR  COURTS, 

how  distinguished  from  inferior,  i.  236-289. 

SUPERSEDEAS, 

whether,  to  warrant  of  commitment,  i.  285.  I 

SUPERVISORS  OF  HIGHWAYS,  i 

how  proceed  against,  for  non-repair,  ii.  827. 
SURETIES,  (See  Bail  —  Recognizance.) 

found  insufficient,  effect  of,  in  bail,  i.  263  a. 

SURETIES  OF  PEACE, 

concerning,  i.  229;  forfeiture  of  recognizance,  i.  264  n. 

sentence  to  find,  i.  1312. 
SURNAME, 

views  concerning  the,  i.  684. 
SURPLUSAGE, 

in  allegation  of  time,  i.  388. 

allowed  in  indictments,  i.  436. 

rejecting,  to  cure  duplicity,  i.  440;  variance,  i.  485-487. 

does  not  make  indictment  double,  i.  440. 

in  repugnant  averments,  i.  491. 

disjunctive  allegation  as,  i.  592. 

not,  allegation  showing  no  offence  committed,  i.  621* 

rejecting  negative  averment  of,  i.  640. 

in  cases  of  assault  and  battery,  ii.  65. 

General  discussion  of  the  doctrine  o/,  i.  477-484. 

Nature  of,  and  when  harmless,  i.  478-481. 

When,  vitiates  the  indictment,  i.  482-484. 

SURPRISE,  J 

ground  for  new  trial,  i.  1280,  1281.  M 

SURRENDER, 

of  fugitives  from  justice,  discussed,  i.  219-224  & 
of  principal  on  bail,  i.  250. 

SWEARING  JURY.  (See  Oath.) 

SWORN  TESTIMONY, 

effect  of  admissions  in,  i.  1255-1257. 


TAKING  NOTES, 

before  inferior  courts,  i.  726;  superior,  i.  958. 

"  TAME  PIGEON," 

words,  as  descriptive  of  thing  stolen,  in  larceny,  ii.  706. 

TAMPERING  WITH  WITNESS, 
as  evidence  of  guilt,  i.  1251. 
procedure  for  the  offence  of,  ii.  897. 
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TAXATION, 

essential  to  costs,  i.  1320 . 
TECHNICAL  WORDS, 

concerning,  in  indictment,  i.  885. 
"  TENEMENT," 

word,  in  indictment  for  disorderly  house,  ii.  276  a. 

TENOR, 

averred,  must  be  proved,  i.  488. 

meaning  of,  setting  out  words  by,  and  proof  of,  i.  550,  501,  562. 
in  forgery,  ii.  403,  405;  libel,  ii.  789,  790;  oral  slander,  ii.  808;  how 
in  perjury,  ii.  915. 

TENSE, 

the,  of  the  record,  i.  1349. 
TERM.  (See  Close  of  Term.) 

TERMINI, 

of  way,  when  must  be  proved,  i.  486 ;  alleging  the,  ii.  1045,  1051. 

TERRITORIES, 

arrests  in  and  surrenders  from,  i.  223  6. 

"  TERROR."  (See  "  To  the  Terror.") 

TESTIMONY,  (See  False  Testimony  —  Sworn  Testimony.) 

continuance  to  procure,  i.  951  a. 
order  and  methods  of  delivering  the,  i.  966-966  c. 
absence  of,  a  proper  subject  of  comment  to  jury,  i.  966  c. 

"  THEN  AND  THERE," 

words,  use  of,  in  criminal  pleading,  i.  407-414. 
in  indictments  for  assault  and  battery,  ii.  57. 
for  homicide,  ii.  535. 

"  THERE,"  (See  "  Then  and  There.") 

to  what  the  word,  refers,  i.  512. 

"  THERE  SITUATE," 

words,  in  indictment  for  arson,  ii.  41;  bawdy-house,  ii.  Ill;  burglary, 
ii.  185 ;  exposure  of  person,  ii.  851,  note.    See,  also,  ii.  866, 1046, 1051. 

THINGS  STOLEN,  (See  Goods.) 

description  of,  in  larceny,  ii.  699-712. 

THREATENING  LETTERS, 

in  what  county  indicted,  i.  58. 

order  for  inspection  of,  i.  959  d. 

procedure  for  sending,  discussed,  ii.  1024-1029  b. 
THREATS, 

by  defendant,  presumption  from,  i.  1110;  in  arson,  ii.  58. 

by  deceased,  evidence  of,  in  homicide,  ii.  609-611,  619-627. 
"  TILL."  (See  "  Until.") 

TIMBER.  (See  Cutting  Timber.) 

TIME, 

in  sentence  to  imprisonment,  i.  1310. 
in  capital  sentence,  i.  1811. 

TIME  OF  DAY, 

for  making  arrests,  i.  207;  executing  search-warrant,  i.  243. 
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TIME  OF  THE  OFFENCE, 

allegation  and  proof  of,  i.  386-406. 

repetition  of,  and  place,  i.  407-414. 

inadequately  alleged,  reject  as  surplusage,  i.  440. 

how  far  proved  as  laid,  i.  488  a. 

allegation  and  proof  of,  in  burglary,  ii.  131-184. 

allegation  of,  in  homicide,  ii.  530-533,  552,  note. 

connection  of,  with  place,  ii.  535. 

proof  of,  in  libel,  ii.  802. 

allegation  of,  in  indictment  for  violating  the  Lord's  day,  ii  815. 

allegation  of,  in  indictment  for  nuisance,  ii.  866. 

TIME  AND  PLACE,  (See  Place  —  Time  of  the  Offence.) 

how,  jointly  alleged  by  "  then  and  there,"  i.  407-414. 
how,  of  court,  in  record,  i.  1351. 

"  TO  THE  COMMON  NUISANCE,*'  (See  Nuisance.) 

words,  in  indictment  for  barratry,  ii.  101;  for  common  scold,  ii.  200; 
exposure  of  person,  ii.  353 ;  uttering  obscene  language,  ii.  810. 
General  discussion  of  in  indictments  for  nuisance,  ii.  862-864.. 

"  TO  THE  DAMAGE," 

words,  whether  necessary  in  indictment,  i.  647. 
in  indictment  for  assault  and  battery,  ii.  57. 
"  TO  THE  DISPLEASURE  OF  GOD," 

words,  not  necessary  in  indictment,  i.  647. 
"  TO  THE  EVIL  EXAMPLE," 

words,  whether  necessary  in  indictment,  i.  647. 

«  TO  THE  OBSTRUCTION  OF  JUSTICE," 
conclusion,  not  necessary,  i.  647. 

"  TO  THE  TERROR," 

words,  in  indictment  for  riot,  ii.  997. 

TOOLS  OF  CRIME, 

exhibiting,  at  trial,  i.  965,  982  a. 
in  burglary,  as  evidence,  ii.  151. 

"  TORTURE," 

in  statute,  how  in  indictment,  i.  629. 

TOWN,  (See  Locality.) 

alleging  the,  i.  865,  366,  870-875;  without  county,  i.  878. 
whether  inhabitant  of,  juror,  i.  907. 

TOWN  MEETING,  (See  Disturbing  Meetings.) 

procedure  for  disturbing,  ii.  299. 
TRADE,  (See  Exercising  Trade  —  Offensive  Trade.) 

joinder  of  defendants  for  unlicensed  working  at,  i.  470. 
"  TRAITOROUSLY," 

indictment  for  treason  to  contain  the  word,  i.  534. 
TRANSACTION, 

joinder  of  more  than  one,  in  one  indictment,  i.  449  and  note-45L 

compelling  prosecutor  to  elect  on  what,  to  proceed,  i.  459  et  seq. 

evidence  of  the  whole,  admissible,  i.  1125. 

TRANSLATION, 

to  be  made,  of  instruments  in  foreign  language,  L  664,  565. 
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TRAVAIL, 

declarations  in,  as  evidence  in  rape,  ii.  971. 
TREASON,  (See  Rebellion — Traitorously.  ) 

the  course  in  —  an  old  trial  for,  i.  15-19. 

duty  of  unofficial  persons  to  arrest  for,  i.  164-172, 180. 

same  of  officers  of  the  law,  &c.  i.  173,  183. 

bail  in,  i.  255,  256. 

count  may  allege  several  overt  acts  of,  i.  433-437. 

"  instigated  by  devil,"  i.  501;  "  with  force  and  arms,"  i.  502. 

conclusion  in  the  indictment  for,  i.  647. 

accessories  before  and  after  in,  distinguished,  ii.  2. 

indictment  for  the,  of  counterfeiting  guineas,  ii.  251. 
General  discussion  of  the  procedure,  ii.  1030-1041. 

indictment,  ii.  1031-1035;  evidence,  ii.  1086-4039;  questions  of  prac- 
tice, ii.  1040,  1041. 

TREATIES, 

surrender  of  fugitives  under,  i.  224-224  6. 

TRESPASS.  (See  Forcible  Trespass.) 

TRIAL,  (See  Arrest  —  Binding  Over  —  Continuance  —  Coursh 

op  Trial  —  Order  —  Petit  Jury.) 
constitutional  guaranty  of,  by  jury,  i.  87,  890-894. 
presence  of  defendant  at  the,  i.  265-277. 

separate,  may  be  ordered  by  court,  i.  450,  472, 1018-1026,  1041,  1048. 
how  the  pleas  are  tried,  i.  752-755. 

court  may  refuse,  i.  759 ;  when  cause  ready  for,  i.  950  a-950  d. 
how,  where  there  are  more  defendants  than  one,  i.  1017-1041. 

more  indictments  than  one,  i.  1042-1045. 
separating  witnesses  at  the,  i.  1188-1193. 
General  discussion  of  preparations /or  the,  i.  950-959/. 
Time  and  order  of  bringing  on  the  cause,  i.  950  a-950  d. 
Continuances,  i.  951-951  c. 
in  general,  i.  951 ;  witnesses  absent,  L  951  a ;  public  excitement,  i.  951  b ; 
counsel  absent,  witness  ignorant,  i.  951  c. 
Effect  of  delays,  i.  951  d-Qol  / 
caused  by  defendant,  i.  951  d. 

constitutional  and  statutory  provisions  against  delay,  i.  951 e,  951/. 
Arrangements  within  the  court  room,  i.  952-959. 
in  general,  i.  952 ;  custody  of  prisoner,  i.  952  a. 
prisoner's  place  at  the  trial,  i.  953,  954. 
not  manacled,  i.  955;  sit  or  stand,  i.  956. 
open  court,  whether,  and  what  it  is,  i.  957-959. 
Other  preparations,  i.  959  a-959/. 
copy  of  indictment  and  list  of  witnesses,  i.  959  a, 
attendance  of  witnesses,  i.  959  b ;  notice  to  produce  papers,  i.  959  c 
order  to  inspect  evidence  in  other  party's  possession,  i.  959  d. 
minors,  i.  959  e ;  other  preparations,  i.  959/ 
General  discussion  of  the  procedure  at  the,  L  959  <7~982  a. 
Order,  and  some  particular  proceedings,  i.  960-966  d. 
submitting  cause  to  jury,  i  960;  nonsuit,  i.  961. 
prosecution  and  defence  personal  and  by  counsel,  i.  962. 
defendant's  statement,  i.  962;  order  of  proceedings,  i.  962-964. 
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TRIAL,  —continued. 

view,  i.  965 ;  drawings,  implements  of  crime,  &c.  for  jury,  i  965. 

order  of  introducing  the  evidence,  i.  966,  967. 

election  as  to  such  order,  and  objecting  to  witnesses,  i.  966  a,  966  & 

choosing,  or  not,  the  witnesses,  i.  966  c;  adjournments,  i.  966  d. 
The  openings  to  the  jury,  i.  967-978. 
Summings  up  of  counsel,  i.  974-975  b. 

how,  i.  974',  975 ;  illegitimate  argument,  i.  975  a. 

remedies  for  what  is  improper,  i.  975  b. 
The  charge  of  the  judge  to  the  jury,  i.  976-982  a. 

in  general,  i.  976 ;  directing  a  verdict,  i.  977. 

structure  and  contents  of  the  charge,  i.  979-982. 

what  the  jury  retiring  take  with  them,  i.  982  a. 

TRIERS, 

doctrine  of,  as  to  jury,  i.  905,  906. 

"  TRUE  BILL," 

indorsement  of,  by  grand  jury,  i.  697-701. 


UNANIMOUS, 

petit  jury  to  be,  i.  897,  898. 

how  as  to  the  grand  jury,  i.  854,  855. 

UNCOMMUNICATED  THREATS, 

from  deceased,  in  homicide,  ii.  609-611,  619-627. 

UNDERTAKING, 

procedure  for  forgery  of  an,  ii.  473,  474. 

UNGRAMMATICAL,  (See  False  Grammar.) 

no  objection  that  indictment  is,  i.  348  et  seq.,  511. 

UNITED  STATES,  (See  Officers  ) 

in  what  locality  crimes  against  the,  prosecuted,  i.  64-67. 

UNKNOWN,  (See  Necessity.) 

allegation  where  thing  is,  i.  495-498,  545-553. 

allegation  where  one  of  the  conspirators  is,  ii.  225. 

how,  where  description  of  the  goods  is,  in  larceny,  ii.  705. 

UNLAWFUL  COMBINATION, 

and  acts  pursuant,  as  proof  in  conspiracy,  ii.  228  et  seq. 

"  UNLAWFULLY," 

whether  the  word,  necessary  in  indictment,  i.  503. 
not  equivalent  for  u  knowingly,"  i.  613. 
word,  in  indictment  for  homicide,  ii.  543. 

«  UNLAWFULLY  AND  MALICIOUSLY," 
not  supplied  by  u  feloniously,"  &c.  i.  613. 

UNLICENSED  FERRY, 

joinder  of  defendants  in  indictment  for  keeping,  i.  469. 

UNNECESSARY  MATTER,  (See  Surplusage.) 

should  not  be  inserted  in  the  indictment,  i.  528. 

UNOFFICIAL  PERSONS, 

power  of,  to  arrest,  i.  164  et  seq. 
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"  UNTIL," 

refers  to  what,  i.  512. 
UNWHOLESOME,  (See  Air.) 

water,  indictment  for  supplying,  i.  624,  note, 
of  river,  procedure  for  rendering,  ii.  878 

food,  indictment  for  selling,  ii.  868. 
USAGE, 

as  establishing  the  procedure  of  the  courts,  l.  7. 
USURY, 

setting  out  usurious  contract,  i.  580. 

UTTERANCES  OF  DECEASED, 

evidence  of,  in  homicide,  ii.  609-627. 

UTTERING,  (See  Counterfeiting  this  Coin — Forgery.) 

coin,  evidence  of,  ii.  260. 

procedure  for,  having  other  in  possession,  ii.  268,  264. 
forged  paper,  how  allege,  ii.  425. 
forged  bank-bills,  procedure  for,  ii.  445-460. 


VALUE,  (See  Instrument  —  Punishment.) 

when  allegation  of,  necessary  and  when  not,  i.  540,  541,  567. 

how  far,  proved  as  laid,  i.  488  6. 

alleging  and  proving  the,  in  arson,  ii.  48;  burglary,  ii.  146;  false  pre- 
tences, ii.  177;  homicide  as  to  instrument  causing  death,  ii.  505; 
larceny,  ii.  713-717,  736,  751 ;  malicious  mischief,  ii.  840. 

how  verdict  as  to  the,  should  be  in  larceny,  ii.  764  et  seq. 

VARIANCE, 

constitutionality  of  statute  authorizing  disregard  of,  i.  101. 

between  allegation  and  proof  of  time,  i.  886,  401,  408. 

on  proof  of  tenor  of  written  instrument,  i.  562. 

in  name,  i.  572 ;  in  ownership,  i.  582. 

between  record  of  conviction  and  pardon,  how,  i.  840. 

in  the  various  offences,  see  under  their  respective  titles. 
General  discussion  of  the  doctrine  ofy  i.  484  o-488  e. 

definition  and  nature  of.  i.  484  a. 
The  avoiding  of,  by  rejecting  a  surplus  allegation,  i.  485-487. 
How,  where  the  allegation  is  not  rejected,  i.  488-488  e. 

VENUE,  (See  Locality.) 

statutes  authorizing  omission  of  allegation  of,  i.  105. 
how,  in  record,  i.  1855. 

VENUE,  CHANGE  OF, 

constitutionality  of  statutes  regulating,  i.  50,.  76, 106, 107.   - 
law  and  practice  of,  discussed,  i.  68-76. 
working  severance  of  defendants,  i.  1028  a. 

VERBAL  ORDER, 

arrest  under,  i.  178,  179. 

VERBAL  SLANDER.  (See  Libel  and  Slander  —  Slander.) 

VERDICT,  (See  Special  Verdict.)  * 

bail  after,  considered,  i.  252,  258. 
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VERDICT,  —continued. 

whether,  taken  in  prisoner's  absence,  i.  272-274. 

effect  of,. as  to  duplicity  in  indictment,  L  442,  443. 

on  several  counts,  i.  450 ;  ii.  1015,  1015  a. 

what  defects  cured  by,  at  common  law,  i.  707  a. 
what  under  statutes  of  jeofails,  i.  705  et  seq. 

right  and  duty  of  court  to  order,  i.  977. 

conduct  of  jury  as  to,  i.  998  a. 

directed,  to  make  party  a  witness,  i.  1020,  1021. 

how,  where  persons  are  indicted  jointly,  i.  1036, 1087. 

new  trial  when  judge  not  satisfied  with,  i.  1277. 

against  evidence,  new  trial,  i.  1278. 

the,  in  particular  offences,  see  their  titles. 
General  discussion  of  the,  and  its  rendition,  i.  1001-1016.    • 

formalities  at  rendering,  in  open  court  or  not,  when,  i.  1001. 

oral  or  written,  sealed,  polling  jury,  i.  1002,  1003. 

juror  dissenting,  jury  changing  the,  at  rendition,  L  1003. 

incomplete  or  informal,  who  object,  i.  1004, 1005. 

form  and  interpretation  of,  i.  1005  a. 

special,  i.  1006-1008;  partial,  i.  1009-1011. 

the,  as  to  the  punishment,  i.  1012. 

amending  the,  i.  1013;  entering  the,  on  particular  counts,  L  1014. 

further  as  to,  where  more  counts  than  one,  i.  1015,  1016  a. 

good  and  bad  counts  as  to  the,  i.  1015. 

new  trial  or  not  where,  set  aside,  i.  1016. 
VI  ET  ARMIS.  (See  "  With  Force  and  Abms.") 

VIDELICET, 

use  of,  in  criminal  pleading,  i.  406. 
VIEW, 

practice  of,  generally,  i.  965;  in  arson,  ii.  52. 
VILL, 

alleging  the,  i.  366. 

"  VIOLENCE,' '  (See  Personal  Violence.) 

word,  in  indictment  for  robbery,  ii.  1004. 
"  VIOLENTLY," 

whether,  equivalent  to  "  with  force,"  i.  613. 
VOID,  VOIDABLE, 

doings  of  grand  jury  as,  i.  860. 
*«  VOLUNTARILY," 

word,  in  indictment  for  arson,  ii.  43. 
for  maiming,  ii.  857. 

WAIVER  OF  RIGHT,  (See  Consent.) 

by  prisoner  to  be  present  at  trial,  i.  266-271 ;  at  verdict,  i.  272. 

to  reading  of  indictment  at  arraignment,  i.  733. 
to  jury  trial,  i.  893,  894,  898;  to  pardon,  i.  833  et  seq.;  to  object  to 
juror,  i.  932;  by  counsel,  to  reply,  i.  974;  to  jury  separating,  i.  998. 
General  discussion  of  doctrine  of  i.  117-126. 

in  general,  i.  117;  defined,  i.  118;  a  necessity,  i.  119. 
qualifications  of  the  doctrine,  i.  120,  121. 
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WAIVER  OF  RIGHT,  —  continued. 
illustrations,  i.  122-126. 

WANT  OF  MENTAL  CAPACITY.  (See  Insanity.) 

WARD, 

alleging  the,  in  indictment,  i.  366,  870-375. 
WARRANT,  (See  Bench  Warrant  —  Search- Warrant. ) 

arrest  under,  i.  187  et  seq. ;  legal,  illegal,  &c.  i.  187. 

to  whom  addressed,  i.  188;  who  serve,  i.  189. 

how  arrest  made  under,  i.  187-193. 

prisoner  getting  the,  into  his  possession,  i.  193. 

by  justice  of  peace,  when  necessary  in  arrest,  i.  177-180. 

breaking  doors  to  serve,  i.  200-202;  manner  of  serving,  i.  206,  207. 

executing,  on  Sunday,  i.  207. 

how  dispose  of  person  arrested,  i.  216,  217. 

for  surrender  of  fugitive,  i.  222. 

whether,  under  seal,  i.  227 ;  what  it  must  state,  i.  228. 

whether,  necessary  in  capital  execution,  i.  1336. 

for  payment,  &c.  —  the  procedure  for  forging  a,  ii.  473,  474.    * 
WATER.  (See  Unwholesome.) 

WATCHMAN, 

power  of,  to  arrest  without  warrant,  i.  182  et  seq. 
WAY,  (See  Supervisors  of  Highways  —  Unlicensed  Ferrt.) 

in  what  county  indict  neglect  to  repair,  i.  63. 

duplicity  in  indictment  for  non-repair  of,  i.  441. 

whether  several  defendants  can  be  joined  for  non-repair  of,  i.  470. 

alleging  and  proving  the  termini  of,  i.  486,  1045,  1051. 

variance  in  proof  of,  i.  488  e. 

official  person's  neglect  to  repair,  ii.  827. 
General  discussion  of  procedure  for  non-repair  and  obstructing,  ii.  1042-1057* 
Indictment  and  pleadings  for  non-repair,  ii.  1043-1049. 
Indictment  for  obstructing,  ii.  1050-1058. 
The  evidence,  ii.  1054,  1055. 
Questions  of  practice,  ii.  1056, 1057. 
WEALTH, 

prisoner's,  as  evidence  in  larceny,  ii.  748. 
WEAPON,  (See  Deadly  Weapon.) 

alleging  the,  in  aggravated  assaults,  ii.  64. 

alleging  the,  in  indictment  for  homicide,  ii.  514.    * 

manner  of  holding,  &c.  ii.  515. 
WEEK, 

alleging  day  of,  i.  399. 

WEIGHT, 

whether,  must  be  proved  as  laid,  i.  488  b. 
WEIGHT  OF  EVIDENCE, 

on  which  grand  jury  should  act,  i.  866,  867. 

general  doctrine  of  the,  i.  1091-1095. 

on  question  of  insanity,  ii.  671  et  seq. 
WEIGHTS.  (See  False  Weights.) 

"  WELL-KNOWING,"  (See  Knowingly.) 

use  of  the  words,  in  indictment,  i.  504. 
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"WHEREAS," 

use  of,  in  allegation  i.  554-656. 

WIFE,  (See  Husband  and  Wife.    And  see  Crim.  Law.) 

as  witness  for  co-defendant  of  husband,  i.  1019. 
as  witness  for  or  against  husband,  i.  1151-1155. 
dying  declarations  of,  against  husband,  i.  1210. 
other  declarations  of,  against  husband,  i.  1248. 
may  testify  to  an  assault  committed  on  her  by  husband,  ii.  60. 
indictment  of,  for  keeping  bawdy  house,  ii.  109. 
liability  of,  on  indictment  for  murder  by  starring,  ii.  558.' 
as  witness  against  husband  for  poisoning,  ii.  649. 
as  alleged  owner,  in  larceny,  ii  726. 

WILD  ANIMALS, 

how  described,  in  indictment  for  larceny,  ii.  706  et  seq. 
"  WILFULLY," 

equivalent  to  what,  in  indictment,  i.  613. 

word,  in  indictment  for  arson,  ii.  42,  43;  assault  and  battery,  ii.  58; 
fcomicide,  ii.  543-546;  assault  with  intent,  ii.  657;  perjury,  ii.  922. 

"  WILFULLY  AND  MALICIOUSLY," 

not  supplied  in  indictment  by  "  feloniously  and  unlawfully,"  L  613. 

"  WITH  FORCE  AND  ARMS," 

whether  the  words,  necessary  in  indictment,  i.  502. 
how  in  indictment  for  assault  and  battery,  ii.  57 ;  for  false  pretences, 
ii.  182;  forcible  entry,  ii.  380;  homicide,  ii.  503. 

"  WITH  STRONG  HAND," 

words,  in  indictment  for  forcible  entry,  ii.  380. 

WITHDRAWING  PLEA, 

law  and  practice  of,  i.  124,  798,  801. 
"  WITHOUT  HER  CONSENT," 

words,  in  indictment  for  rape,  ii.  951. 

WITNESS  FEES, 

taxation  of,  &c.  i.  1318. 
WITNESSES,  (See  Absent  Witness  —  Deceased  Witness  —  Dis- 

suading Witness  —  Evidence  —  Exclusion  op  Witnesses  — 
List  of  Witnesses  —  Opinion  of  Witnesses.) 

holding  the,  to  appear,  i.  84,  234  6. 

complainant,  how  as  to  general  incompetency,  i.  232,  note. 

when  counsel  may  be,  i.  311,  312;  petit  jurors  as,  i.  363. 

form  of  allegation  for  tampering  with,  i.  556. 

before  grand  jury  —  how  sworn,  contempt  by,  L  868,  869* 

before  grand  jury,  incompetent,  i.  872,  873. 

absence  of,  ground  for  continuance,  i.  951  a. 

ignorance  of,  ground  for  continuance,  i.  951  c. 

attendance  of,  how  secured,  i.  959  6. 

order  of  examining,  i.  966-966  6. 

who,  and  order  of  calling,  i.  966  c. 

separate  trial  to  admit  wife  to  testify,  i.  1019, 1020. 

to  make  parties,  for  each  other,  i.  1020. 

how  contradicted,  i.  1069,  1071. 

two,  swearing  one  saw,  the  other  not,  i.  1071. 

59-1 


ALPHABETICAL  INDEX  OF  SUBJECTS.  WEI 

WITNESSES, — continued. 

legislation  as  to  competency  of,  i.  1090. 

jury  at  liberty  to  believe,  or  not,  i.  1147. 

how  many,  to  conviot,  i.  1148. 

imprisoned,  bringing  in,  on  habeas  corpus,  i.  1409. 

refusing  to  testify,  as  evidence  against  bawdy  house,  ii.  117. 

injured  person  in  false  pretences,  ii.  192;  seconds  in  duels,  ii.  808. 

person  dispossessed  in  forcible  entry,  ii.  887. 

person  whose  name  is  forged,  ii.  429,  430. 

subscribing  witness,  ii.  480;  officer  of  bank,  ii.  481. 

how,  to  handwriting,  ii.  482  a-432  c. 

who,  to  issue  of  insanity,  ii.  676-687. 

wife  against  husband,  for  poisoning,  ii.  649. 

owner  of  stolen  property,  to  ownership,  ii.  752. 

person  whose  property  is  injured,  in  malicious  mischief,  ii  847* 

how  many,  in  perjury,  ii.  927-933. 

injured  female  as,  in  rape,  ii.  961-968. 

in  attempt  to  commit  rape,  ii.  978. 
how  many,  in  treason,  ii.  1037. 
co-defendant  in  another  indictment,  ii.  1039. 
General  discussion  of  the,  i.  1135-1187.  (See  Evidence.) 

Excluding  the,  from  court,  i.  1188-1193.  (See  Evidence.) 

WOUNDING, 

cattle,  indictment  for,  ii.  846. 

WOUNDS, 

proof  of,  by  experts,  ii.  631. 

WORDS,  (See  False  Grammar  —  Foreign  Words  —  Legislative 

Meanings  —  Oral  Words  —  Scandalous  Words  —  Spelling 
—  Technical  Words  —  Written  Words.) 

meaning  of,  in  indictment,  i.  509,  510. 

different  forms  of  setting  out  spoken,  i.  559-563. 

as  to  setting  out  the,  in  false  pretences,  ii.  178. 

allegation  of  the,  in  oral  slander,  ii.  808-810. 

WORKING  AT  TRADE.     (See  Trade.) 

WORKMEN, 

indictment  for  conspiracy  among,  ii.  242. 

WORSHIP.  (See  Disturbing  Meetings.) 

WOUND, 

alleging  the,  in  indictment  for  homicide,  ii.  514. 

relation  of,  to  the  instrument,  ii.  516. 

description  of  the,  ii.  518-520. 

as  being  mortal,  ii.  521. 

place  of  the,  ii.  522-526. 

as  causing  the  death,  ii.  527-529* 

WOUNDING  ANIMAL, 
procedure  for,  ii.  846. 

WRIT  OF  CERTIORARI, 

writ  of  error  distinguished  from,  1.  1864. 
law  and  practice  of,  i.  1875-1381. 
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WRIT  OF  ERROR, 

prisoner's  presence  at  the  proceedings  on,  L  277. 

whether,  for  duplicity,  L  442. 

by  several  defendants,  bow,  and  how  as  to  counsel,  L  1080, 1030. 

employed  in  connection  with  exceptions,  L  1267. 
General  discussion  of  ike,  i.  1861-1374. 

bow  granted,  i.  1362;  on  application  from  whom,  L  1363. 

courts  of  record,  United  States  courts,  final  judgment,  Ac  i.  1364-1367. 

what  errors,  L  1368, 1360;  concurrent  with  what  remedies,  L  1370. 

the  practice,  judgment  on,  &c  L  1371-1374. 
WRITING,  (See  Tenor  —  Writtkx  Instruments.) 

arerring  import  of,  i.  332. 

whether  complaint  before  magistrate  most  be  in,  L  716. 

how  set  oat  forged,  ii.  403. 

embodying  confessions,  to  be  produced,  i.  1260. 

WRITTEN  ALLEGATION, 

right  of,  L  319. 
WRITTEN  INSTRUMENTS,  (See  Words.) 

the  different  farms  of  setting  oat,  i.  550-563. 

how,  when  in  a  foreign  language,  i.  564,  565. 

allegation  and  proof  of,  in  false  pretence  cases,  ii.  183, 187, 196. 

how  set  out,  in  forgery,  ii.  403-406;  in  larceny,  ii.  732-736. 

produced  in  evidence  in  larceny,  ii.  753. 

how  set  out,  in  indictment  for  libel,  ii.  789-792. 

how  set  out,  in  indictment  for  perjury,  ii.  915,  916. 
WRITTEN  WORDS,  (See  Words  —  Written  Instruments.) 

in  challenge  to  duel,  need  not  be  set  out,  ii.  305. 
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Note. — Where  the  plaintiff  Ja  the  king  or  queen  (Bex  or  Beg),  the  State,  Commonwealth, 
People,  United  State*,  or  the  like,  the  defendant's  name  Is  pat  first.  The  plaintiff's  Je  first  in 
the  other 


Sxonoir 
A.  W.,  State  0.  (1  Tyler,  260)  ii.  429 
Aaron  0.  State  (87  Ala.  106)      i.  73,  688, 

851  021 

0.  State  (80  Ala.  76)  L  031  a,  969  a, 

1227, 1891 

0.  State  (39  Ala.  684)  1. 69, 980, 1264 

v.  State  (40  Ala.  807)  i.  1810 


v.  State  (81  Ga.  167) 


ii.  688 


,  State  o.  (1  Southard,  281)      i.  961, 

1231 
Abbey  0.  Dewey  (1  Casey,  Pa.  418) 

ii.  761 

,  State  0.  (29  Vt.  60)  L  686,  688,  639 

Abbot,  People  v.   (19  Wend.  192) 

i.  814  a;  ii.  966,  968,  969 

,  State  0.  (R.  M.  Chad.  244)     L  261, 

258 
Abbott,  Com'th  0.  (13  Met  120)      i.  916 

0.  State  (69  Ind.  70)  ii.  474 

,  State  0.  (11  Poet  N.  H.484)  i.  522, 

623,  611,  689 

,  State  0.  (16  N.  H.  607)      ii.  90,  145 

,  State  0.  (20  Vt.  687)  i.  619 

,  State  0.   8  W.  Va.  741)  i.  1088, 

1086;  ii.  621 

0.  Striblen  (6  Iowa,  191)  i.  980 

Abernathy,  State  0.  (Bui bee,  428)   i.  605 
Abgood,  Hex  0.  (2  Car.  &  P.  436) 

ii.  1025,  1027 
Abingdon,  Bex  0.  (1  Eep.  226 ;  Peake, 

236)  i.  621,  968 

Abington,  Reg.  0.  (1  Howell  St.  Tr. 

1141)  i.  729 

Able,  State  0.  (66  Misso.  867)         i.  1196 
Abraham,'  Reg.  0.  (2  Car.  &  K.  550  ,- 
8  Cox  C.  C.  480)  i.  1086, 1247 

,  Rex  0.  (1  Moody  &  R.  7)         L  762 

Abrahams  0.  Bunn  (4  Bur.  2251)    ii.  429 

0.  Com'th  (11  Leigh,  675)       i.  1864 

0.  Com'th  (1  Rob.  Va.  675)    i.  314  a 

0.  State  (4  Iowa,  641)  ii.  121 

,  State  0.  (6  Iowa,  117)  i.  801,  969  a ; 

ii  120 


SconoN 
Abram  0.  State  (25  Missis.  689)       i.  666 

,  State  0.  (4  Ala.  272)      i.  814,  814  a 

Abrams,  State  0.  (4  Blackf.  410)     i.  691, 

1817 
Absence,  State  0.  (4  Port  897)  i.  686 ; 

ii.  855,  866, 869 
Abshire  0.  State  (62  Ind.  99)  i.  964 

Accola,  State  0.  (11  Iowa,  246)  i.  1270 
Achey  0.  Stephens  (8  Ind.  411)  ii.  674 
Ackley  0.  People  (9  Barb.  609)     i.  1112, 

1116, 1119 
Ackroyd,  Reg.  0.  (1  Car.  &  K.  168)  i.  815 
Acosta,  People  0.  (10  Cal.  196)  i.  1277 
Acton,  Rex  0.  (17  Howell  St  Tr.  461) 

1.  973 

,  Rex  0.  (2  Stra.  851)  i!  256 

Adair  0.  State  (1  Blackf.  200)  i.  251, 

264  d,  264/ 

,  State  0.  (68  N.  C.  68)  i.  1160 

Adam,  State  0.  (3  Hawks,  188)  i.  814  a 
Adams  0.  Ashby  (2  Bibb,  96)        i.  264  a 

0.  Com'th  (1  B.  Monr.  70)      i.  264  a 

0.  Com'th  (23  Grat  949)  ii.  718 

,  Com'th  0.  (16  B.  Monr.  886)  i.  1264 

,  Com'th  0.  (1  Gray,  481)  i.  387 

,  Com'th  0.  (4  Gray,  27)     i.  887,  402 

,  Com'th  0.  (6  Gray,  359)  i.  808 

,  Com'th  0.  (7  Gray,  48)  i.  449; 

ii.  980 

,  Com'th  0.  (7  Met  60)  i.  488 ;  ii.  410 

0.  Field  (21  Vt  266)  ii.  432  b 

0.  Gorernor  (28  Ga.  417)       i.  264  a 

0.  McGlinchy  (66  Maine,  474)  i.  241 

0.  Michael  (88  Md.  123)  i.  1417 

r.  Moore  (2  Selw.  N.  P.  904)    i.  168 

0.  People  (1  Comst  173)  i.  68 

0.  People  (9  Hun,  89)    i.  1185, 1261 

v.  People  (47  111.  876)  i.  999 

,  People  0.  (8  Denio.  190)  i.  63 

,  People   0.    (17    Wend.   476) 

i  888  548 

,  Reg.  0.  (Car.  &  M.  299)    ii  749^  782 

,  Rex  0.  (8  Car.  &  P.  600)         ii.  742 
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v.  State  (48  Ind.  212) 
(2 


ii.  143 
ii.  713 
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i.  1067 
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,  State  v.  (17  Texas,  282)         i.  1400 
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1  Car.  &  K.  192)  ii.  18 

,  Reg.  v.  (1  Q.  B.  D.  201)  i.  1402, 1408 

,  Rex  v.  (Savile,  56)  i.  961 

Adcock,  Commonwealth  v.  (8  Grat. 

661)  i.  961,  961/ 

Addatte,  U.  S.  v.  (6  Blatch.  76)  i.  1019 
Addeock,  State  u.  (65  Misso.  690)  ii.  945 
Adderbury  East,  Reg.  v.  (5  Q.  B.  187) 

ii.  1046 
Addington,  State  v.  (1  Bailey,  310)  ii.  721 

,  State  v.  (2  Bailey,  616)  i.  1384 

Addis,  Commonwealth  v.  ( 1  Browne, 

Pa.  285)  i.  988 

,  Rex  v.  (6  Car.  &  P.  388)        i.  1170 

Addison  v.  State  (48  Ala.  478)        1.  1218 

v.  State  (41  Texas,  462)  ii.  825 

v.  State  (8  Texas  Ap.  40)        ii.  728 

,  State  v.  (2  S.  C.  356)        i.  278,  861 

Adkinson,  Commonwealth  v.  (2  Va. 

Cas.  618)  i.  791 

Adler,  People  v.  (8  Parker  C  C.  249) 

i.  168 

v.  State  (81  Texas,  61)  i.  264  a,  1264 

Admiralty  case  (18  Co.  51)  i.  58 

Adriance  v.  Lagrave  (69  N  Y.  110)  i.  224  & 
Ady,  Rex  v.  (7  Car.  &  P.  140)  ii.  187 
Agnew  v.  Cumberland  (12  S.  &  R. 

94)  i.  1316,  1888,  1889 

Aguila,  State  17.  (14  Misso.  180)         ii.  40 
Ah  Bau,  Ex  parte  (10  Nev.  264)      ii.  948 
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i.  1212 

i.  976, 
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i.  1264 
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Ah  Fook,  Ex  parte  (49  Cal.  402) 
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i.  1276 
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264  m 
Aickles,  Rex  v.  (1  Leach,  4th  ed. 
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Aikens,  State  v.  (32  Iowa,  403)        ii.  935 
Aikin  v.  State  (85  Ala.  399)      i.  72,  685, 

931  a,  1223 ;  ii.  639, 628 
Ailstock,  Com'th  v  (3  Grat.  650)  ii.  531 
Aiman  v.  Stout  (6  Wright,  Pa.  114) 

u.  681 
Ainsworth  v.  Greenlee,  (1  Hawks, 

190)  ii.  481 

Airey,  Rex  v.  (2  East,  80;   2  East 

P.  C.  831)  ii.  168, 168 

Ake  t>.  State  (31  Texas,  '416)        i.  1019  u 

I?.  State  (6  Texas  Ap.  898)      ii.  599 

State  v.   9  Texas,  822)  ii.  492 

State  v.  (41  Texas,  166)         i.  264  k 

Ake  hurst,  Rex  v.  (1  Leach,  4th  ed. 
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(19  Wend.  27)  i.  270 

Albatross  y.  Wayne  (16  Ohio,  613)  ii.  676 
Albert,  Reg.  v.  (Dav.  &  M.  89 ;  5  Q 

B.  87)  i.  880 

Albin,  State  v.  (50  Misso.  419)  i.  768,  772 
Albright,   People  t7.   (14  Abb.  Pr. 

806;  23  How.  Pr.  806)  i.  1269 

Alden,  Com'th  v.  (14  Mass.  888)  ii.  911, 

914 
Alderman  v.  People  (4  Mich.  414)  i.  1164 ; 

ii.  216,  218,  221 

17.  State  (67  Ga.  867)  ii.  328 

,  State  (7.  (40  Iowa,  876)    ii.  106, 106 

Alderson  v.  State  (2  Texas  Ap.  10)    ii.  767 

,  State  i;.  (10  Yerg.  623)  i.  981 

Alderton,  Rex  v.  (Say.  280)  ii.  798 
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,  Reg.  p.  (8  Fost.  &  F.  781]     ii.  432  6 
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p.  State  (8  Heisk.  476)       i.  60,  885 ; 
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,  State  p.  (2  Mill,  170)  i.  1021 

,  State  o.  (66  Misso.  181)  ii.  130 

,  State  p.  (06  Mjsso.  148)  ii.  699,  600, 

620 
Alfonso  p.  U.  S.  (2  Story,  421)  ii.  761 
Alford,  Rex  p.  (1  Leach,  4th  ed.  160; 

14  East,  218,  n.)  ii.  910 

Alfred,  Commonwealth  p.  (4  Dana, 

496)  i.  400,  401 

D.  State  (6  Ga.  483)  i.  1276 

p.  State  (87  Missis.  296)  i.  894,  909, 
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p.  State  (2  Swan,  Tenn.  681)  i.  909, 

1261,  1262 
Alger,  Com'th  p.  (7  Cush.  68)  ii.  1060 
Alguire  p.  Com'th  (3  B.  Monr.  849)  i.  264 1 
Alibez,  People  i*.  (49  Cal.  462)  i.  487 

Alkenbrack  p.  People  (1  Denio,  80)  ii.  710 
All  Saints,   Rex  p.    (Cas.  temp. 

Hardw.  106)  ii.  1046 

Allan  p.  Kirton  (2  W.  Bl.  842)  ii.  846 
Allday,  Reg.  p.  (8  Car.  &  P.  136)  i.  1008 
Allegheny  p.  Shaw  (10  Casey,  Pa. 

801)  i.  1818 

Allen  p.   Commonwealth  (2  Bibb, 

210)  i.  662,  692,  694 

v.  Com'th  (2  Leigh,  727)         i.  1012 

p.  Gibson  (4  Rand.  468) 

p.  Kirton,  (3  Wils.  818) 

p.  McNeel  (1  Mill,  469) 


ii.  382 
ii.  846 
i.  1130; 
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i.  204 
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1888, 1396 

ii.  1016 

1018a 

— ,  Reg.  p.  (10  Cox  C.  C.  406)       i.  884 
— ,  Reg.  p.  (1  Den.  C.  C.  864;  8 
Cox  C.  C.  270)  ii.  1018 

— ,  Reg.  v.  (2  Moody,  179;  9  Car. 
&  P.  621)  ii.  966 

— ,  Rex  u.  (1  Moody,  164)         ii.  762  a 
— ,  Rex  p.  (Trem.  P.  C.  216)        ii.  690 

—  p.  Smith  (7  Halst.  199)  it  888 

—  v.  Staples  (6  Gray,  491)   1.  280,  241, 

242 

—  v.  Bute  (62  Ala.  891)  i.  1006 

—  p.  State  (26  Ark.  883)  1. 1004 ;  ii.  696 

—  p.  State  (7  Coldw.  867)  i.  940 

—  p.  State  (21  Ga.  217)      i.  1180, 1899 
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Allen  p.  State  (8  Humph.  867)     ii.  432  a, 

459  a 

p.  State  (64  Ind.  461)  i.  898 

p.  State  (Mart.  &  Yerg.  294)  i.  1299 

p.  State  (10  Ohio  State,  287) 

i.  1018,  1020,  1166,  1169, 1170 

p.  State  (34  Texas,  230)  i.  1036 

p.  State  (42  Texas,  12)  ii.  926 

p.  State  (42  Texas,  617)  ii.  746 

p.  State  (4  Texas  Ap.  681)      i.  1265 

p.  State  (6  Wis.  829)      i.  314  a,  816, 

661,  662 

,  State  v.  (1  Ala.  442)        i.  760,  766, 

849,  1346 

,  State  p.  (88  Ala.  422)  i.  234  a,  264  6 

,  State  r.  (1  Hawks,  6)  ii.  432  a,  469  a 

,  State  v.  (8  Hawks,  614)         i.  814  a 

,  State  v.  (4  Hawks,  366)  ii.  26 

,  State  p.  (2  Humph.  258)  i.  224  a,  264 1 

,  State  p.  (82  Iowa,  248)  i.  396 

,  State  p.  (1  McCord,  626)         ii.  806 

,  State  p.  (22  Misso.  818)  ii.  886 

,  State  v.  (64  Misso.  67)    i.  273, 1363 

,  State  p.  (72  N.  C.  114)  ii.  846 

,  State  p.  (8  Rich.  448)  i.  948 

,  State  p.  (8  W.  Va.  680)    i.  661,  1863 

p.  Wright,  (8  Car.  &  P.  522)    i.  168 

Alley  p.  People  (1  Oilman,  109)     i.  264/ 

p.  State  (82  Ind.  476)  i.  1359 

Alleyne  p.  Reg.  (6  Ellis  &  B.  399 ; 

Dears.  605;  32  Eng.  L.  &  Eq.  ISO)  i.  1868 

1371 
,  Reg.  p.  (4  Ellis  &  B.  186  ;  29 

Eng.  L.  &  Eq.  179)  i.  1265,  1871 


Ailing,  State  p.  (12  Ohio,  16) 
Allis  p.  Beadle  (1  Tyler,  179) 
Allison  p.  State  (42  Ind.  864) 

,  State  p.  (8  Yerg.  428) 

Allphin  p.  State  (41  Texas,  79) 


i.  1180 
i.  1341 
i.  1099 ; 
ii.  869 
i.  1028 
i.  951  a 


Alman,  State  p.  (61  N.  C.  864)  i.  266,278 
Almon,  Rex  p.  (5  Bur.  2686)  ii.  800 

Almv,  State  p.  (3  R.  I.  149)  i.  1264 

Alsabrooks  p.  State  (52  Ala.  24)     i.  1034 

1128 
Alsberg,  In  re  (16  Bankr.  Reg.  116)  1. 141 1 
Alsey  p.  State  (39  Ala.  664)  ii.  728 

A  Is  roan.  Commonwealth  p.  (5  J.  J. 

Mar.  28)  i.  814  a 

Alsop,  State  p.  (4  Ind.  141)  i.  879 

Alston  p.  Alston  (4  8.  C  1 16)         i.  1808 

v.  State  (41  Texas,  39)  i.  1004, 

1234,  1255 
Alton  p.  Kirsch  (68  Bl.  261)  i.  718, 1264 
Altree  p.  Moore  (1  Oregon,  350)  ii.  387 
Amanacus,  People  p.  (50  Cal.  233)  i.  1137 
Amann  p.  People  (76  III.  188)  i.  688 

Ambs,  State  p.  (20  Misso  214)  i.  1327 
Amedy,  U.  8.  p.  (11  Wheat.  892)  i.  1130 
American  Fur  Co.  p.  United  States 

(2  Pet.  868)  ii.  229 

American  Iron  Mountain  Co.  p. 

Evans  (27  Misso.  662)  ii.  280 

Ames,  People  p.  (39  Cal.  408)  i.  1169, 1170 
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Ames,  State  v.  (64  Maine, 
,  State  v.  (10  Misso.  743) 


Section 
U.  897 

i.  879 ; 
ii.  494 
Amey,  Rex  v.  (Rum.  &  Ry.  600)  i!  211 
Amherst  Bank  v.  Root  (2  Met.  622)  ii.  432  a 
Amnions  o.  State  (9  Fla.  680)       i.  68,  78 

,  State  ».  (3  Murph.  123)  ii.  909 

Amos  v.  State  (10  Humph.  117)  ii.  168 
Amphlit,  Rex  c.  (6  D.  &  R.  126 ;  4 

B.  &  C.  86)  ii.  800 

Anable  v.  Com'th  (24  Grat.  663)  ii.  186 
Anderdon  t>.  Burrows  (4  Car.  &  P. 

210)  ii.  688 
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,  Rex  v.  (7  Howell  St  Tr.  811)  i.  729 
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v.  State  (3  Heisk.  86)  i.  1847 
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v.  State  (28  Ind.  22)      i.  68, 72, 614 ; 

ii.  1002 

o.  State  (2  Kelly,  370)  i.  989  6 

v.  State  (7  Ohio,  pt.  2d,  260)  i.  622; 

ii.426 

v.  State  (6  Pike,  444)       i.  613,  661, 

702,  897,  922,  1002 ;  ii.  644,  648 

».  State  (8  Pin.  367)  i.  126,  788 

v.  State  (81  Texas,  440)  i.  977 

v.  State  (42  Texas,  389)  i.  1867 

v.  State  (1  Texas  Ap.  730)       i.  980. 

1052 ;  ii.  67 

,  State  v.  (2  Bailey,  665)  i.  996 ;  ii.  431 

,  State  v.  (6  Harring.  Del.  493)  i.  909 

,  State  v.  (17  Kan.  89)  i.  1264 

,  State  v.  (19  Miaso.  241)  L  965, 1268 ; 

ii.  965 

,  State  v.  (8  Ner.  254)         i.  416,  612 
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,  State  v.  (1  Strob.  456)  i.  449 
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,  Com'th  v.  (97  Mass.  648)        i.  269 

,  Com'th  v.  (Trial,  by  Daris, 
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,  State  v.  (26  Misso.  169)  i.  825 

,  State  v.   27  Misso.  267)  i.  816 
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Annesley  v.  Anglesea  (17  Howell  St 
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i.288 

ii.  742 
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1666 

i.  966 
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i.  768,  772 

i.  608 
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1  Bur.  252) 
(2  Bur.  1082) 
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(9  Car.  &  P.  78) 
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